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DEPARTMENT OF AGRICULTURE 

Farm Service Agency 

7 CFR Part 760 

Commodity Credit Corporation 

7 CFR Parts 1400 and 1439 

RIN 0560–AH95 

Livestock Indemnity Program and 
General Provisions for Supplemental 
Agricultural Disaster Assistance 
Programs 

AGENCY: Farm Service Agency and 
Commodity Credit Corporation, USDA. 
ACTION: Final rule. 

SUMMARY: This rule implements the 
general eligibility provisions for all the 
supplemental agricultural disaster 
assistance programs authorized by the 
Food, Conservation, and Energy Act of 
2008 (2008 Farm Bill) and the specific 
requirements for the Livestock 
Indemnity Program (LIP). LIP provides 
disaster assistance for livestock losses. 
LIP applies only to livestock owners and 
contract growers that had losses due to 
livestock deaths in excess of normal 
mortality due to adverse weather during 
the calendar year, including losses due 
to hurricanes, floods, blizzards, disease, 
wildfires, extreme heat, and extreme 
cold. Eligible LIP losses must have 
occurred on or after January 1, 2008, 
and before October 1, 2011. This rule 
specifies how the LIP payments are 
calculated and when producers may 
apply for benefits. This rule also 
removes some outdated rules from the 
Code of Federal Regulations (CFR). 
DATES: Effective Date: July 13, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Scotty Abbott, Production, Emergencies, 
and Compliance Division, Farm Service 
Agency (FSA), United States 
Department of Agriculture, STOP 0517, 
1400 Independence Avenue, SW., 

Washington, DC 20250–0517; telephone 
(202) 720–7997; e-mail 
scotty.abbott@usda.gov. Persons with 
disabilities who require alternative 
means for communication (Braille, large 
print, audio tape, etc.) should contact 
the USDA Target Center at (202) 720 
2600 (voice and TDD). 
SUPPLEMENTARY INFORMATION: 

Background 
This rule implements the general 

eligibility provisions for the 
supplemental agricultural disaster 
assistance programs authorized by the 
2008 Farm Bill (Pub. L. 110–246). 
Sections 12033 and 15101 of the 2008 
Farm Bill authorize the Secretary of 
Agriculture (Secretary) to assist 
producers who have had crop and 
livestock losses due to adverse weather. 
FSA will provide assistance through 
five different programs: 

• Livestock Indemnity Program 
(referred to as Livestock Indemnity 
Payments in the Farm Bill), 

• Livestock Forage Disaster Program 
(LFP), 

• Emergency Assistance for 
Livestock, Honey Bees, and Farm-Raised 
Fish (ELAP), 

• Supplemental Revenue Assistance 
Payments Program (SURE) (which 
covers general crop production losses, 
but not those covered by LFP), and 

• Tree Assistance Program (TAP). 
This rule implements the first of these 

programs, LIP, in 7 CFR part 760, 
subpart E. The 2008 Farm Bill sets, 
however, common eligibility 
requirements for the programs. The 
general provisions for supplemental 
agricultural disaster assistance programs 
will be implemented in regulations in 7 
CFR part 760, subpart B. Specific 
provisions for the other programs, LFP, 
SURE, ELAP, and TAP, will be 
implemented through separate 
rulemakings. Where practical, these 
programs will be implemented to be 
similar to previous ad hoc disaster 
assistance programs. For example, LIP 
will be similar to the previous LIP 
regulations that were in 7 CFR part 760, 
subpart E. 

Currently, for LIP, the 2008 Farm Bill 
authorizes the Secretary to assist eligible 
livestock producers on farms that have 
had livestock death losses in excess of 
the normal mortality due to adverse 
weather. 

The supplemental agricultural 
disaster assistance programs will be 

administered by FSA using funds from 
the Agricultural Disaster Relief Trust 
Fund established under section 902 of 
the Trade Act of 1974 (19 U.S.C. 2497a). 
The disaster assistance programs 
authorized by the 2008 Farm Bill are 
permanent or ‘‘standing’’ programs that 
have similar scope to the previous ad 
hoc programs. The programs are 
provided for in two separate places in 
the 2008 Farm Bill. First, there is 
section 12033, which adds a new 
section 531 to the Federal Crop 
Insurance Act (7 U.S.C. 1501–1524). 
Second, there is section 15101, which 
adds section 902 of the Trade Act of 
1974. The provisions of the two sections 
as enacted were identical except that the 
Trade Act of 1974 provisions contained 
the trust fund provisions. Since then, 
there have been some amendments, but 
the two sections of the 2008 Farm bill 
are considered to be interchangeable for 
the purposes of this rule. 

General Eligibility Requirements 

Payment Limits 
The 2008 Farm Bill limits how much 

a producer may receive from FSA 
disaster assistance programs. 

In applying payment limitation for 
2008, no person, as defined and 
determined by the regulations in 7 CFR 
part 1400 in effect for 2008, may receive 
more than $100,000: 

• Total per crop year under ELAP, 
LFP, LIP and SURE 

• Per program years under TAP. 
For 2009 through 2011, no person or 

legal entity (excluding a joint venture or 
general partnership), as defined and 
determined by the regulations in 7 CFR 
part 1400 may receive, directly or 
indirectly, more than $100,000: 

• Total per crop year under ELAP, 
LFP, LIP and SURE 

• Per program years under TAP. 
For this purpose, both indirect and 

direct benefits are counted by 
attribution. In the case of a legal entity, 
the same payment is attributed to the 
direct payee in the full amount and 
those that have an indirect interest to 
the amount of the interest. For example, 
under the attribution rules that applies 
to these programs, assume: 

• Corporation A is in line to receive 
a $100,000 SURE payment, 

• Corporation A is owned 50 percent 
by Individual A and 50 percent by 
Corporation B, and 

• Corporation B is owned by 
Individual B with a 30 percent interest 
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and by Individual C with a 70 percent 
interest. 

If so, Corporation A, for payment 
limitation purposes would be 
considered to have received $100,000 
and Individual C (who owns 70 percent 
of Corporation B, which owns half of 
Corporation A) would be considered to 
have indirectly benefitted by the 
amount of $35,000 (50 percent times 70 
percent of the $100,000). Even though 
no part of the $100,000 was actually 
paid to Individual C, the amount of 
$35,000 would count against individual 
C’s overall payment limitation from all 
sources and farms. Assume Individual C 
was already at the maximum payment 
limit, Individual C would not have been 
eligible to receive $35,000; as a result, 
the payment to Corporation A would be 
reduced by $35,000. 

The amount of any payment for which 
a participant may be eligible under any 
of these programs may be reduced by 
any amount received by the participant 
for the same or any similar loss from 
any Federal disaster assistance program. 

In applying the limitation on average 
adjusted gross income (AGI) for 2008, an 
individual or entity is ineligible for 
payment under ELAP, LFP, LIP, SURE, 
and TAP if the individual’s or entity’s 
average AGI exceeds $2.5 million for 
2007, 2006, and 2005 under the 
provisions in 7 CFR part 1400 in effect 
for 2008. For 2009 through 2011, the 
average AGI limitation provisions in 7 
CFR part 1400 applicable to Commodity 
Credit Corporation (CCC) commodity 
programs also apply to ELAP, LFP, LIP, 
SURE, and TAP. Specifically, as 
specified in the 2008 Farm Bill, for 2009 
through 2011, a person or legal entity 
with an average adjusted gross nonfarm 
income, as defined in 7 CFR 1400.3, that 
exceeds $500,000 for the relevant period 
will not be eligible to receive payments 
under these programs. Likewise, if a 
person with an indirect interest in a 
legal entity has an average nonfarm AGI 
over $500,000, then the payment to the 
legal entity will be reduced as 
calculated based on the percent of 
interest in the legal entity receiving the 
payment. For example, continuing with 
the assumptions in the example above, 
if Individual B had an average AGI that 
was over the limit, then the payment to 
Corporation A will be reduced by 15 
percent (Individual B’s 30 percent 
interest in Corporation B times 
Corporation B’s 50 percent interest in 
Corporation A). 

Payment and average AGI limits will 
be determined under regulations 
specified in 7 CFR part 1400 for 
Commodity Credit Corporation (CCC) 
commodity programs. The programs 
covered in this final rule are not CCC 

programs, but the CCC regulations in 7 
CFR part 1400 are adopted for these 
programs. 

The relevant AGI period for these 
programs is the 3 calendar years that 
precede the program year involved. For 
livestock losses, the program year is the 
calendar year of the loss of the livestock. 
For SURE, the program year is the year 
that corresponds to the relevant crop 
year. The crop year concept in some 
limited cases can involve a loss that 
occurs in a different calendar year than 
the calendar year whose number 
corresponds to the crop year. For 
example, wheat for the 2009 crop year 
can be planted in the fall of 2008 and 
be lost during 2008. SURE payments 
related to such a loss would be made in 
calendar year 2009. 

The regulations in 7 CFR 1400.105 
specify how payments will be attributed 
and how far the attribution will go. 
Attribution will be tracked through four 
levels of ownership in legal entities. The 
2008 Farm Bill removed the previous ‘‘3 
entity rule,’’ so a person can now 
receive benefits attributed through an 
unlimited number of entities, subject to 
the payment limits and the rules of 
attribution described in this final rule 
and in 7 CFR part 1400. In addition to 
these limits, the 2008 Farm Bill imposes 
limitations of payments to foreign 
persons. Those limits are specified in 
the regulations in § 760.103. 

Risk Management Purchase 
Requirement 

To be eligible for program payments 
under ELAP, SURE, and TAP, eligible 
producers on a farm, as specified by the 
2008 Farm Bill, must have purchased 
insurance for each insurable 
commodity, excluding grazing land; a 
few exceptions allowed by the 2008 
Farm Bill are discussed later in this 
section. ‘‘Insurable commodities’’ are 
those for which a plan of insurance can 
be obtained from the USDA’s Risk 
Management Agency (RMA) that makes 
coverage for crops available under the 
Federal Crop Insurance Act (FCIA). 
Benefits for ‘‘noninsurable’’ 
commodities are generally available 
through the Noninsured Crop Disaster 
Assistance Program (NAP) run by FSA. 
Except for grazing land, producers for 
ELAP, SURE, and TAP must have 
obtained an RMA policy or plan of 
insurance or NAP coverage for all of 
their crops. For LFP, producers must 
have obtained an RMA policy or plan of 
insurance or NAP coverage for those 
grazing lands for which they seek 
benefits. 

LIP does not have a risk management 
purchase requirement. The risk 
management purchase requirement 

regulations are included in this rule 
because they have multi-program 
application. As noted, this final rule 
contains general provisions for multiple 
programs and specific provisions for 
LIP. Additional provisions to cover the 
other programs will be issued later. 

Producers who did not purchase 
required coverage are not eligible for 
benefits unless an exception applies. 
‘‘Socially disadvantaged farmers and 
ranchers,’’ as well as ‘‘limited resource 
farmers and ranchers,’’ or ‘‘beginning 
farmers or ranchers,’’ are exempt. For 
the 2008 crop, persons who paid a 
certain buy-in fee were exempt from the 
purchase requirement if the buy-in fee 
was paid by September 16, 2008. By an 
amendment to the 2008 Farm Bill, 
Congress allowed a second buy-in 
enabling producers to buy in from 
February 17, 2009 up to May 18, 2009; 
however, if the buy-in occurred after the 
first deadline, or was not granted 
administratively through some form of 
equitable relief the producer had to 
agree to buy crop insurance or NAP for 
the next year for the crops to which the 
buy-in applied. Also, there were special 
benefit calculation provisions for 
producers who made use of the second 
deadline. The buy-in fee was equal to 
the cost of the insurance or NAP 
coverage, but did not entitle the 
producer to insurance or NAP coverage. 
Also, an amendment allowed a 2009 
crop buy-in for crops if the 2009 Federal 
Crop Insurance Corporation (FCIC) sales 
closing date was prior to August 14, 
2008. The deadline for the 2009 crop 
buy-in was January 12, 2009. In addition 
to these provisions, section 531(g)(5) of 
the FCIA (and the corresponding 
provisions of the Trade Act of 1974) 
have some more general provisions 
allowing the Secretary discretion to 
grant equitable relief to persons with a 
lack of coverage. The buy-in concept has 
no application to LIP since LIP has no 
purchase requirement. The buy-in fees 
were different for 2008 and 2009. 

Miscellaneous 
Under this rule, participants receiving 

disaster assistance payments under any 
of the these programs must keep records 
and supporting documentation for 3 
years following the end of the year in 
which the application for payment was 
filed. This discretionary recordkeeping 
requirement is consistent with other 
FSA rules and programs, as well as with 
previous similar disaster assistance 
programs. 

Restrictions apply to these programs 
including, but not limited to, those 
pertaining to highly erodible land and 
wetland conservation provisions in 7 
CFR part 12. 
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This rule amends subpart B by adding 
§ 760.110 to clarify that appeal 
regulations specified in 7 CFR parts 11 
and 780 apply. It also specifies that for 
all the new standing disaster programs, 
matters requiring FSA determinations 
that are not in response to, or result 
from, an individual disputable set of 
facts in a specific individual 
participant’s application, are not matters 
that can be appealed under 7 CFR parts 
11 or 780. These include, but are not 
limited to, general statutory or 
regulatory provisions that apply to 
similarly situated participants, national 
average payment prices, regions, crop 
definition, average yields, or similar 
items. 

Specific Provisions for LIP 

Overview 

The 2008 Farm Bill provisions require 
LIP payments to be made at a rate of 75 
percent of the market value of the 
livestock on the day before the date of 
the death of the livestock. Payments are 
to be made to eligible producers on 
farms that have incurred livestock death 
losses for the calendar year in excess of 
the normal mortality. The eligible 
livestock death losses must have 
occurred on or after January 1, 2008, but 
before October 1, 2011, due to adverse 
weather, as determined by the Secretary, 
during the calendar year for which 
benefits are requested, including losses 
due to hurricanes, floods, blizzards, 
disease, wildfires, extreme heat, and 
extreme cold. All the provisions 
described in this paragraph, which are 
implemented in this rule, are statutory 
provisions over which FSA has little or 
no discretion. 

The details in this rule on what kinds 
of livestock are eligible, acceptable 
documentation of loss, and the 
application process for payment, are 
discretionary provisions. Generally, 
FSA has based the discretionary 
provisions of the program as specified 
in this rule on the rules and policies 
used for the 2005–2007 LIP because 
they are known to the public and to 
Congress and because they have worked 
well to apportion benefits for the type 
of loss involved in this program. 

Unlike some previous livestock- 
related programs, LIP does not cover 
crawfish, catfish, or other aquaculture 
because losses of that kind are covered 
by SURE and the general direction of 
the 2008 Farm bill is that there will not 
be duplicative payments. 

Eligibility Requirements; Livestock 
Covered by LIP 

LIP payments and eligibilities will be 
calculated on the type of eligible 

livestock and the actual losses and the 
calculations will be made by FSA- 
approved categories. Eligible livestock 
for payment to livestock owners include 
beef cattle, dairy cattle, buffalo, beefalo, 
equine, sheep, goats, deer, swine, 
poultry, reindeer, elk, emus, alpacas, 
and llamas that died as a direct result 
of an eligible adverse weather event. 
The list of eligible livestock includes all 
the types from the previous ad hoc 
disaster program for livestock, except 
for catfish and crawfish as described 
above. Regulations for that program are 
in 7 CFR part 760, subpart J. This final 
rule adds alpacas, emus, and llamas to 
the list of eligible livestock. FSA added 
these types of livestock based on 
concerns expressed with respect to 
previous programs. 

Benefits are only available for the 
owners of livestock or for ‘‘contract 
growers’’—persons who produce 
livestock owned by someone else, but 
have a risk in the livestock (such as a 
farmer who raises chickens owned by a 
company that produces chicken 
products, but does not receive payment 
for livestock that die before the livestock 
is mature and returned to the owner). 
The contract grower provisions only 
cover swine and poultry because those 
are the only known examples of that 
kind of production arrangement. To be 
eligible livestock for LIP, as of the day 
they died the livestock must have been 
both of the following: 

• Owned by an eligible owner or in 
the possession of an eligible contract 
grower and 

• Maintained for commercial use as 
part of a farming operation of the 
participant on the day they died. 

In addition, to be eligible, the 
livestock must have died as a direct 
result of an eligible adverse weather 
event in the calendar year for which 
benefits are requested. Participants must 
provide verifiable documentation of 
livestock deaths claimed. 

Animals kept for recreational 
purposes, such as hunting animals, 
animals used for roping practice, pets, 
and show animals, are not eligible. 
Wild, free roaming animals are not 
eligible to generate payments. 

Eligibility for payments to poultry and 
swine contract growers will be limited 
based on the amount of their contractual 
risk and other payments received. 
Payments will not exceed their 
contractual risk, as determined by FSA. 
Any compensation received by the 
contract grower from the contractor for 
loss of income for the dead livestock 
will be deducted from the contract 
grower’s payment. 

Determination of LIP payment 
eligibility will be based on actual losses 

in excess of normal mortality for the 
calendar year for the relevant animal 
type and approved category by an 
individual producer or contract grower 
due to adverse weather. There is not a 
State or National ‘‘trigger’’ such as an 
emergency declaration that provides 
automatic eligibility for all producers in 
a particular State, county, or region. 
Adverse weather includes, but is not 
limited to, events such as hurricanes, 
floods, blizzards, wildfires, extreme 
heat, and extreme cold. FSA has the 
authority to determine eligibility of 
livestock losses caused by other adverse 
weather types, including disease caused 
by such weather. 

Applying for LIP Payment; LIP Payment 
Calculations 

There are two basic steps for a 
producer to obtain LIP payments. One 
step is to file a notice of loss when there 
is an event that does or could generate 
a claim because of the death of an 
animal due to adverse weather. Because 
the eligible losses are only those above 
normal mortality that are calculated on 
a yearly basis, a loss occurring in, for 
example, July, will not necessarily 
generate a claim depending on how 
great the losses are, natural or 
otherwise, for the rest of the year. It 
could be, however, that a loss in July is 
so great that the producer is already 
beyond normal mortality for the year, in 
which case there could already be a 
claim for benefits. The second step is to 
file the application for payment. 

For the first step, after this final rule 
is published, producers must provide a 
notice of loss to the FSA county office 
within 30 days of when the loss of 
livestock was apparent, or within 30 
days after the end of the calendar year 
in which the loss occurred, whichever 
comes first. Producers who suffered a 
potentially eligible loss of livestock 
prior to July 13, 2009 (prior to this rule 
being effective), must provide a notice 
of loss to the FSA county office by 
September 13, 2009 (within 60 calendar 
days after this rule is effective). As 
indicated, however, a notice of loss is 
one part of the application process; 
other documentation is required for a 
complete application for payment, as 
described in this rule. The completed 
application must be submitted to the 
FSA county office no later than 30 
calendar days after the end of the 
calendar year in which the loss of 
livestock occurred or, for 2008 losses, by 
September 13, 2009 (60 calendar days 
after this rule is effective). Producers 
that suffer multiple livestock losses 
during the calendar year may file 
multiple notices of loss and multiple 
applications for payment. This rule 
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specifies the documents that are 
required to show loss, such as inventory 
records and grower contracts. The 30- 
day deadline is a change from the 
previous programs that had an 
application period determined by the 
Deputy Administrator for Farm 
Programs for FSA. Putting a specific 
deadline in the rules should make it 
clear when applications are due. 

As specified in the 2008 Farm Bill, 
the payment for livestock owners will 
be calculated based on 75 percent of the 
average fair market value of the 
applicable livestock on the day before 
the date of death of the livestock, as 
determined by the Agency. This 
program is not a program funded by 
CCC. Rather, it is funded by the trust 
fund as provided for in section 902 of 
the Trade Act of 1974, as added by the 
2008 Farm Bill. For contract growers, 
the payment will be based on 75 percent 
of the average income loss sustained by 
the grower with respect to the dead 
livestock. Where there is a contract 
grower holding the livestock at the time 
of death, only the contract grower will 
be eligible for the payment; the owner 
is not eligible. When determining the 
market value of applicable livestock in 
order to determine payment rates for 
LIP, FSA will establish market values 
for each type and category of livestock 
using data from credible livestock 
markets. Credible livestock markets will 
include sale barns and local sales as 

well as sales at terminal market centers 
or slaughtering facilities. 

FSA, through the State FSA offices, 
will obtain recommendations from 
applicable State livestock organizations, 
State Cooperative Extension Service, 
and other knowledgeable and credible 
sources, to establish the normal 
mortality rate for each type of livestock 
on a State-by-State basis. Payments are 
only available for losses over normal 
mortality over the course of the year and 
those rates will be established on a 
State-by-State basis. 

Miscellaneous LIP Provisions 

All owners, contract growers, 
livestock, and losses must meet the 
eligibility requirements provided in this 
rule. False certifications carry serious 
consequences. FSA will validate 
applications with random spot-checks. 

Livestock losses that are not weather- 
related are not eligible for LIP. 

Structure of the Regulations 

The regulations in 7 CFR part 760, 
‘‘Indemnity Payment Programs,’’ 
currently contain subparts A through M, 
which generally cover previous ad hoc 
disaster assistance programs. This rule 
revises subparts B and E and removes 
and reserves subparts C, D, and F 
through H. The current subpart B 
specifies general provisions for the 2005 
Hurricane Disaster Programs; this rule 
revises subpart B to specify general 

provisions for the new standing disaster 
programs from the 2008 Farm Bill. The 
current subpart E provides the 
regulations for the 2005 Livestock 
Indemnity Program; this rule revises 
Subpart E to establish the regulations for 
the new LIP established by the 2008 
Farm Bill. This rule removes the 
existing provisions for previous ad hoc 
disaster programs in subparts C, D, F, G, 
and H because the authority for the 
programs has expired. For housekeeping 
purposes, this rule also removes 7 CFR 
part 1439, which contains some related 
CCC programs. For questions on the 
former regulations, interested parties 
can refer to the appropriate regulation in 
the January 1, 2009 edition of the Code 
of Federal Regulations. 

Subpart A of part 760 covers the Dairy 
Indemnity Program and is not impacted 
by this rule. Subparts I through M, 
which provide the rules for the 2005– 
2007 ad hoc disaster programs, are left 
intact and not removed because of the 
status of potential claims under those 
subparts. In all cases, however, to the 
extent of lingering or new disputes, the 
rules governing these older programs 
apply as they existed at the time the 
programs were administered. 

When all of the supplemental 
agricultural disaster assistance programs 
are implemented, 7 CFR part 760 will 
have been revised as described in the 
table below: 

Current subpart New subpart 

Subpart A—Dairy Indemnity Payment Program ....................................... Subpart A—Dairy Indemnity Payment Program [unchanged]. 
Subpart B—General Provisions for the 2005 Section 32 Hurricane Dis-

aster Programs.
760 Subpart B—General Provisions for Supplemental Agricultural Dis-

aster Assistance Programs. 
Subpart C—Hurricane Indemnity Program ............................................... 760 Subpart C—Emergency Assistance for Livestock, Honey Bees, 

and Farm-Raised Fish. 
Subpart D—Feed Indemnity Program ...................................................... 760 Subpart D—Livestock Forage Disaster Program. 
Subpart E—Livestock Indemnity Program ................................................ 760 Subpart E—Livestock Indemnity Program [revised]. 
Subpart F—Tree Indemnity Program ....................................................... 760 Subpart F—Tree Assistance Program. 
Subpart G—Aquaculture Program ............................................................ 760 Subpart G—Supplemental Revenue Assistance Payments Pro-

gram. 
Subpart H—2006 Livestock Assistance Grant Program .......................... None—removed. 
Subparts I through M ................................................................................ Subparts I through M [unchanged]. 

Miscellaneous Conforming 
Amendments 

We are updating the references in 7 
CFR 1400.1 to refer to 7 CFR part 760 
for the LIP, ELAP, LFP, SURE, and TAP 
programs. 

In addition, as indicated we are 
removing in its entirety 7 CFR part 
1439, ‘‘Emergency Livestock 
Assistance,’’ as the programs there are 
outdated even though there may be 
some lingering claims. The times for 
filing claims under all of those programs 
has long since passed and in any event 
all involve rules that were published in 

the Federal Register and can be found 
in the 2009 edition of the Code of 
Federal Regulations. 

Notice and Comment 
The 2008 Consolidated Security, 

Disaster Assistance, and Continuing 
Appropriations Act (Pub. L. 110–329) 
made section 1601(c)(2) of the 2008 
Farm Bill applicable in implementing 
section 12033 of the 2008 Farm Bill. To 
the extent relevant, the exemption 
applies, we believe to the corresponding 
provision enacted in section 15101 
since they are identical except for the 
provisions for funding in section 15101, 

which do not appear at all in section 
12033. Otherwise, the provisions of 
Public Law 110–329 would have no 
meaning. Therefore, these regulations 
are exempt from the notice and 
comment requirements of the 
Administrative Procedures Act (5 U.S.C. 
553), as specified in section 1601(c)(2) 
of the 2008 Farm Bill, which requires 
that the regulations be promulgated and 
administered without regard to the 
notice and comment provisions of 
section 553 of title 5 of the United States 
Code or the Statement of Policy of the 
Secretary of Agriculture effective July 
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24, 1971, (36 FR 13804) relating to 
notices of proposed rulemaking and 
public participation in rulemaking. 

Effective Date 

In making this final rule exempt from 
notice and comment through section 
1601(c)(2) of the 2008 Farm Bill, using 
the administrative procedure provisions 
in 5 U.S.C. 553, FSA finds that there is 
good cause for making this rule effective 
less than 30 days after publication in the 
Federal Register. This rule allows FSA 
to provide benefits to producers who 
suffered losses due to livestock deaths 
caused by adverse weather. Therefore, 
to begin providing benefits to producers 
as soon as possible, this final rule is 
effective 13 days after publication in the 
Federal Register. 

Executive Order 12866 

The Office of Management and Budget 
(OMB) designated this rule as not 
significant under Executive Order 12866 
and, therefore, OMB was not required to 
review this rule. 

Regulatory Flexibility Act 

This rule is not subject to the 
Regulatory Flexibility Act since FSA is 
not required to publish a notice of 
proposed rulemaking for this rule. 

Environmental Review 

The environmental impacts of this 
rule have been considered in a manner 
consistent with the provisions of the 
National Environmental Policy Act 
(NEPA, 42 U.S.C. 4321–4347), the 
regulations of the Council on 
Environmental Quality (40 CFR parts 
1500–1508), and FSA regulations for 
compliance with NEPA (7 CFR part 
799). The LIP provisions required by the 
2008 Farm Bill that are identified in this 
rule are non-discretionary in nature, 
solely providing financial assistance. 
Therefore, FSA has determined that 
provisions for further NEPA review do 
not apply to this rule. Therefore, no 
environmental assessment or 
environmental impact statement will be 
prepared. 

Executive Order 12372 

This program is not subject to 
Executive Order 12372, which requires 
consultation with State and local 
officials. See the notice related to 7 CFR 
part 3015, subpart V, published in the 
Federal Register on June 24, 1983 (48 
FR 29115). 

Executive Order 12988 

This rule has been reviewed under 
Executive Order 12988. This rule is not 
retroactive and it does not preempt State 
or local laws, regulations, or policies 

unless they present an irreconcilable 
conflict with this rule. Before any 
judicial action may be brought regarding 
the provisions of this rule the 
administrative appeal provisions of 7 
CFR parts 11 and 780 must be 
exhausted. 

Executive Order 13132 

The policies contained in this rule do 
not have any substantial direct effect on 
States, on the relationship between the 
national government and States, or on 
the distribution of power and 
responsibilities among various levels of 
government. Nor does this rule impose 
substantial direct compliance costs on 
State and local governments. Therefore, 
consultation with States was not 
required. 

Executive Order 13175 

The policies contained in this rule do 
not impose substantial unreimbursed 
direct compliance costs on Indian tribal 
governments or have tribal implications 
that preempt tribal law. 

Unfunded Mandates 

This rule contains no Federal 
mandates under the regulatory 
provisions of Title II of the Unfunded 
Mandates Reform Act of 1995 (UMRA) 
for State, local, and tribal government or 
the private sector. In addition, FSA was 
not required to publish a notice of 
proposed rule making for this rule. 
Therefore, this rule is not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 

Federal Assistance Programs 

This rule applies to the following 
Federal assistance program that is not in 
the Catalog of Federal Domestic 
Assistance: LIP. 

Paperwork Reduction Act 

The regulations in this rule are 
exempt from the requirements of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35), as specified in section 
1601(c)(2) of the 2008 Farm Bill, which 
provides that these regulations be 
promulgated and administered without 
regard to the Paperwork Reduction Act. 

E-Government Act Compliance 

FSA is committed to complying with 
the E-Government Act, to promote the 
use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

List of Subjects 

7 CFR Part 760 

Dairy products, Indemnity payments, 
Pesticide and pests, Reporting and 
recordkeeping requirements. 

7 CFR Part 1400 

Agriculture, Grant programs— 
agriculture, Loan programs—agriculture, 
Price support programs, Reporting and 
recordkeeping requirements. 

7 CFR Part 1439 

Animal feeds, Disaster assistance, 
Grant programs—agriculture, Indians, 
Livestock, Reporting and recordkeeping 
requirements. 

■ For the reasons discussed above, 
under the authority of 15 U. S.C. 714b, 
this rule amends 7 CFR parts 760, 1400, 
and 1439 as follows: 

PART 760—INDEMNITY PAYMENT 
PROGRAMS 

■ 1. Revise the authority citation for part 
760 to read as follows: 

Authority: 7 U.S.C. 4501, 7 U.S.C. 1531, 
16 U.S.C. 3801, note, and 19 U.S.C. 2497; 
Title III, Public Law 109–234, 120 Stat. 474; 
and Title IX, Public Law 110–28, 121 Stat. 
211. 

■ 2. Revise Subpart B to read as follows: 

Subpart B—General Provisions for 
Supplemental Agricultural Disaster 
Assistance Programs 

Sec. 
760.101 Applicability. 
760.102 Administration of ELAP, LFP, LIP, 

SURE, and TAP. 
760.103 Eligible producer. 
760.104 Risk management purchase 

requirements. 
760.105 Waiver for certain crop years; buy- 

in. 
760.106 Equitable relief. 
760.107 Socially disadvantaged, limited 

resource, or beginning farmer or rancher. 
760.108 Payment limitation. 
760.109 Misrepresentation and scheme or 

device. 
760.110 Appeals. 
760.111 Offsets, assignments, and debt 

settlement. 
760.112 Records and inspections. 
760.113 Refunds; joint and several liability. 
760.114 Minors. 
760.115 Deceased individuals or dissolved 

entities. 
760.116 Miscellaneous. 

Subpart B—General Provisions for 
Supplemental Agricultural Disaster 
Assistance Programs 

§ 760.101 Applicability. 
(a) This subpart establishes general 

conditions for this subpart and subparts 
C through H of this part and applies 
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only to those subparts. Subparts C 
through H cover the following programs 
provided for in the ‘‘2008 Farm Bill’’ 
(Pub. L. 110–246): 

(1) Emergency Assistance for 
Livestock, Honey Bees, and Farm-Raised 
Fish Program (ELAP); 

(2) Livestock Forage Disaster Program 
(LFP); 

(3) Livestock Indemnity Payments 
Program (LIP); 

(4) Supplemental Revenue Assistance 
Payments Program (SURE); and 

(5) Tree Assistance Program (TAP). 
(b) To be eligible for payments under 

these programs, participants must 
comply with all provisions under this 
subpart and the relevant particular 
subpart for that program. All other 
provisions of law also apply. 

§ 760.102 Administration of ELAP, LFP, 
LIP, SURE, and TAP. 

(a) The programs in subparts C 
through H of this part will be 
administered under the general 
supervision and direction of the 
Administrator, Farm Service Agency 
(FSA), and the Deputy Administrator for 
Farm Programs, FSA (who is referred to 
as the ‘‘Deputy Administrator’’ in this 
part). 

(b) FSA representatives do not have 
authority to modify or waive any of the 
provisions of the regulations of this part 
as amended or supplemented, except as 
specified in paragraph (e) of this 
section. 

(c) The State FSA committee will take 
any action required by the regulations of 
this part that the county FSA committee 
has not taken. The State FSA committee 
will also: 

(1) Correct, or require a county FSA 
committee to correct, any action taken 
by such county FSA committee that is 
not in accordance with the regulations 
of this part or 

(2) Require a county FSA committee 
to withhold taking any action that is not 
in accordance with this part. 

(d) No provision or delegation to a 
State or county FSA committee will 
preclude the Administrator, the Deputy 
Administrator for Farm Programs, or a 
designee or other such person, from 
determining any question arising under 
the programs of this part, or from 
reversing or modifying any 
determination made by a State or county 
FSA committee. 

(e) The Deputy Administrator for 
Farm Programs may authorize State and 
county FSA committees to waive or 
modify non-statutory deadlines, or other 
program requirements of this part in 
cases where lateness or failure to meet 
such requirements does not adversely 
affect operation of the programs in this 

part. Participants have no right to seek 
an exception under this provision. The 
Deputy Administrator’s refusal to 
consider cases or circumstances or 
decision not to exercise this 
discretionary authority under this 
provision will not be considered an 
adverse decision and is not appealable. 

§ 760.103 Eligible producer. 
(a) In general, the term ‘‘eligible 

producer’’ means, in addition to other 
requirements as may apply, an 
individual or entity described in 
paragraph (b) of this section that, as 
determined by the Secretary, assumes 
the production and market risks 
associated with the agricultural 
production of crops or livestock on a 
farm either as the owner of the farm, 
when there is no contract grower, or a 
contract grower of the livestock when 
there is a contract grower. 

(b) To be eligible for benefits, an 
individual or entity must be a: 

(1) Citizen of the United States; 
(2) Resident alien; for purposes of this 

part, resident alien means ‘‘lawful 
alien’’ as defined in 7 CFR part 1400; 

(3) Partnership of citizens of the 
United States; or 

(4) Corporation, limited liability 
corporation, or other farm 
organizational structure organized 
under State law. 

§ 760.104 Risk management purchase 
requirements. 

(a) To be eligible for program 
payments under: 

(1) ELAP, SURE, and TAP, eligible 
producers for any commodity at any 
location for which the producer seeks 
benefits must have for every commodity 
on every farm in which the producer 
has an interest for the relevant program 
year: 

(i) In the case of an ‘‘insurable 
commodity,’’ (which for this part means 
a commodity for which the Deputy 
Administrator determines catastrophic 
coverage is available from the USDA 
Risk Management Agency (RMA)) 
obtained catastrophic coverage or better 
under a policy or plan of insurance 
administered by RMA under the Federal 
Crop Insurance Act (FCIA) (7 U.S.C. 
1501–1524), except that this obligation 
will not include crop insurance pilot 
programs so designated by RMA or to 
forage crops, and 

(ii) In the case of a ‘‘noninsurable 
commodity,’’ (which is any commodity 
for which, as to the particular 
production in question, is not an 
‘‘insurable commodity,’’ but for which 
coverage is available under the 
Noninsured Crop Disaster Assistance 
Program (NAP) operated under 7 CFR 

part 1437), have obtained NAP coverage 
by filing the proper paperwork and fee 
within the relevant deadlines, except 
that this requirement will not include 
forage on grazing land. 

(2) LFP, with respect to those grazing 
lands incurring losses for which 
assistance is being requested, eligible 
livestock producers must have: 

(i) Obtained a policy or plan of 
insurance for the forage crop under 
FCIA, or 

(ii) Filed the required paperwork and 
paid the administrative fee by the 
applicable State filing deadline for NAP 
coverage for that grazing land. 

(b) Producers who did not purchase a 
policy or plan of insurance 
administered by RMA in accordance 
with FCIA (7 U.S.C. 1501–1524), or NAP 
coverage for their applicable crops, will 
not be eligible for assistance under 
ELAP, LFP, SURE, and TAP, as 
provided in paragraph (a) of this section 
unless the producer is one of the classes 
of farmers for which an exemption 
under § 760.107 apply, is exempt under 
the ‘‘buy-in’’ provisions of this subpart, 
or is granted relief from that 
requirement by the Deputy 
Administrator under some other 
provision of this part. 

(c) Producers who have obtained 
insurance by a written agreement as 
specified in § 400.652(d) of this title 
even though that production would not 
normally be considered an ‘‘insurable 
commodity’’ under the rules of this 
subpart, will be considered to have met 
the risk management purchase 
requirement of this subpart with respect 
to such production. The commodity to 
which the agreement applies will be 
considered for purposes of this subpart 
to be an ‘‘insurable commodity.’’ 

(d) Producers by an administrative 
process who were granted NAP coverage 
for the relevant period as a form of relief 
in an administrative proceeding, or who 
were awarded NAP coverage for the 
relevant period through an appeal 
through the National Appeals Division 
(NAD), will be considered as having met 
the NAP eligibility criteria of this 
section for that crop as long as the 
applicable NAP service fee has been 
paid. 

(e) The risk management purchase 
requirement for programs specified 
under this part will be determined 
based on the initial intended use of a 
crop at the time a policy or plan of 
insurance or NAP coverage was 
purchased and as reported on the 
acreage report. 
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§ 760.105 Waiver for certain crop years; 
buy-in. 

(a) For the 2008 crop year, the 
insurance or NAP purchase 
requirements of § 760.104 (this is 
referred to as the ‘‘purchase’’ 
requirement) will be waived for eligible 
producers for losses during the 2008 
crop year if the eligible producer paid 
a fee (buy-in fee) equal to the applicable 
NAP service fee or catastrophic risk 
protection plan fee to the Secretary by 
September 16, 2008. Payment of a buy- 
in fee under this section is for the sole 
purpose of becoming eligible for 
participation in ELAP, LFP, SURE, and 
TAP. Payment of a buy-in fee does not 
provide any actual insurance or NAP 
coverage or assistance. 

(b) For the 2009 crop year, the 
purchase requirement will be waived for 
purchases where the closing date for 
coverage occurred prior to August 14, 
2008, so long as the buy-in fee set by the 
Secretary of Agriculture was paid by 
January 12, 2009. 

(c) Any producer of 2008 
commodities who is otherwise ineligible 
because of the purchase requirement 
and who did not meet the conditions of 
paragraph (a) of this section may still be 
covered for ELAP, SURE, or TAP 
assistance if the producer paid the 
applicable fee described in paragraph 
(d) of this section no later than May 18, 
2009, provided that in the case of each: 

(1) Insurable commodity, excluding 
grazing land, the eligible producers on 
the farm agree to obtain a policy or plan 
of insurance under FCIA (7 U.S.C. 
1501–1524), excluding a crop insurance 
pilot program under that subtitle, for the 
next insurance year for which crop 
insurance is available to the eligible 
producers on the farm at a level of 
coverage equal to 70 percent or more of 
the recorded or appraised average yield 
indemnified at 100 percent of the 
expected market price, or an equivalent 
coverage, and 

(2) Noninsurable commodity, the 
eligible producers on the farm must 
agree to file the required paperwork, 
and pay the administrative fee by the 
applicable State filing deadline, for NAP 
for the next year for which a policy is 
available. 

(d) For producers seeking eligibility 
under paragraph (c) of this section, the 
applicable buy-in fee for the 2008 crop 
year was the catastrophic risk protection 
plan fee or the applicable NAP service 
fee in effect prior to NAP service fee 
adjustments specified in the 2008 Farm 
Bill. 

§ 760.106 Equitable relief. 
(a) The Secretary may provide 

equitable relief on a case-by-case basis 

for the purchase requirement to eligible 
participants that: 

(1) Are otherwise ineligible or 
unintentionally fail to meet the 
requirements of § 760.104 for one or 
more eligible crops on the farm, as 
determined by the Secretary, or 

(2) Failed to meet the requirements of 
§ 760.104 due to the enactment of the 
2008 Farm Bill after the: 

(i) Applicable sales closing date for a 
policy or plan of insurance in 
accordance with the FCIA (7 U.S.C. 
1501–1524) or 

(ii) Application closing date for NAP. 
(b) Equitable relief will not be granted 

to participants in instances of: 
(1) A scheme or device that had the 

effect or intent of defeating the purposes 
of a program of insurance, NAP, or any 
other program administered under this 
part or elsewhere in this title, 

(2) An intentional decision to not 
meet the purchase or buy-in 
requirements, 

(3) Producers against whom sanctions 
have been imposed by RMA or FSA 
prohibiting the purchase of coverage or 
prohibiting the receipt of payments 
otherwise payable under this part, 

(4) Violations of highly erodible land 
and wetland conservation provisions of 
7 CFR part 12, 

(5) Producers who are ineligible under 
any provisions of law, including 
regulations, relating to controlled 
substances (see for example 7 CFR 
718.6), or 

(6) A producer’s debarment by a 
federal agency from receiving any 
federal government payment if such 
debarment included payments of the 
type involved in this matter. 

(c) In general, no relief that is 
discretionary will be allowed except 
upon a finding by the Deputy 
Administrator or the Deputy 
Administrator’s designee that the person 
seeking the relief acted in good faith as 
determined in accordance with such 
rules and procedures as may be set by 
the Deputy Administrator. 

§ 760.107 Socially disadvantaged, limited 
resource, or beginning farmer or rancher. 

(a) Risk management purchase 
requirements, as provided in § 760.104, 
will be waived for a participant who, as 
specified in paragraphs (b)(1) through 
(3) of this section, is eligible to be 
considered a ‘‘socially disadvantaged 
farmer or rancher,’’ a ‘‘limited resource 
farmer or rancher,’’ or a ‘‘beginning 
farmer or rancher.’’ 

(b) To qualify for this section as a 
‘‘socially disadvantaged farmer or 
rancher,’’ ‘‘limited resource farmer or 
rancher,’’ or ‘‘beginning farmer or 
rancher,’’ participants must meet 
eligibility criteria as follows: 

(1) A ‘‘socially disadvantaged farmer 
or rancher’’ is, for this section, a farmer 
or rancher who is a member of a socially 
disadvantaged group whose members 
have been subjected to racial or ethnic 
prejudice because of their identity as 
members of a group without regard to 
their individual qualities. Gender is not 
included as a covered group. Socially 
disadvantaged groups include the 
following and no others unless 
approved in writing by the Deputy 
Administrator: 

(i) American Indians or Alaskan 
Natives, 

(ii) Asians or Asian-Americans, 
(iii) Blacks or African Americans, 
(iv) Native Hawaiians or other Pacific 

Islanders, and 
(v) Hispanics. 
(2) A ‘‘limited resource farmer or 

rancher’’ means for this section a 
producer who is both: 

(i) A producer whose direct or 
indirect gross farm sales do not exceed 
$100,000 in both of the two calendar 
years that precede the calendar year that 
corresponds to the relevant program 
year, adjusted upwards for any general 
inflation since fiscal year 2004, inflation 
as measured using the Prices Paid by 
Farmer Index compiled by the National 
Agricultural Statistics Service (NASS), 
and 

(ii) A producer whose total household 
income is at or below the national 
poverty level for a family of four, or less 
than 50 percent of the county median 
household income for the same two 
calendar years referenced in paragraph 
(a) of this section, as determined 
annually using Commerce Department 
data. (Limited resource farmer or 
rancher status can be determined using 
a Web site available through the Limited 
Resource Farmer and Rancher Online 
Self Determination Tool through the 
National Resource and Conservation 
Service at http:// 
www.lrftool.sc.egov.usda.gov/tool.asp.) 

(3) A ‘‘beginning farmer or rancher’’ 
means for this section a person or legal 
entity who for a program year both: 

(i) Has never previously operated a 
farm or ranch, or who has not operated 
a farm or ranch in the previous 10 years, 
applicable to all members (shareholders, 
partners, beneficiaries, etc., as fits the 
circumstances) of an entity, and 

(ii) Will have or has had for the 
relevant period materially and 
substantially participated in the 
operation of a farm or ranch. 

(c) If a legal entity requests to be 
considered a ‘‘socially disadvantaged,’’ 
‘‘limited resource,’’ or ‘‘beginning’’ 
farmer or rancher, at least 50 percent of 
the persons in the entity must in their 
individual capacities meet the 
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definition as provided in paragraphs 
(b)(1) through (3) of this section and it 
must be clearly demonstrated that the 
entity was not formed for the purposes 
of avoiding the purchase requirements 
or formed after the deadline for the 
purchase requirement. 

§ 760.108 Payment limitation. 
(a) For 2008, no person, as defined 

and determined under the provisions in 
part 1400 of this title in effect for 2008 
may receive more than: 

(1) $100,000 total for the 2008 
program year under ELAP, LFP, LIP, 
and SURE combined or 

(2) $100,000 for the 2008 program 
year under TAP. 

(b) For 2009 and subsequent program 
years, no person or legal entity, 
excluding a joint venture or general 
partnership, as determined by the rules 
in part 1400 of this title may receive, 
directly or indirectly, more than: 

(1) $100,000 per program year total 
under ELAP, LFP, LIP, and SURE 
combined; or 

(2) $100,000 per program year under 
TAP. 

(c) The Deputy Administrator may 
take such actions as needed, whether or 
not specifically provided for, to avoid a 
duplication of benefits under the 
multiple programs provided for in this 
part, or duplication of benefits received 
in other programs, and may impose 
such cross-program payment limitations 
as may be consistent with the intent of 
this part. 

(d) In applying the limitation on 
average adjusted gross income (AGI) for 
2008, an individual or entity is 
ineligible for payment under ELAP, 
LFP, LIP, SURE, and TAP if the 
individual’s or entity’s average adjusted 
gross income (AGI) exceeds $2.5 million 
for 2007, 2006, and 2005 under the 
provisions in part 1400 of this title in 
effect for 2008. 

(e) For 2009 through 2011, the average 
AGI limitation provisions in part 1400 
of this title relating to limits on 
payments for persons or legal entities, 
excluding joint ventures and general 
partnerships, with certain levels of 
average adjusted gross income (AGI) 
will apply under this subpart and will 
apply to each applicant for ELAP, LFP, 
LIP, SURE, and TAP. Specifically, for 
2009 through 2011, a person or legal 
entity with an average adjusted gross 
nonfarm income, as defined in § 1404.3 
of this title, that exceeds $500,000 will 
not be eligible to receive benefits under 
this part. 

(f) The direct attribution provisions in 
part 1400 of this title apply to ELAP, 
LFP, LIP, SURE, and TAP for 2009 and 
subsequent years. Under those rules, 

any payment to any legal entity will also 
be considered for payment limitation 
purposes to be a payment to persons or 
legal entities with an interest in the 
legal entity or in a sub-entity. If any 
such interested person or legal entity is 
over the payment limitation because of 
direct payment or their indirect interests 
or a combination thereof, then the 
payment to the actual payee will be 
reduced commensurate with the amount 
of the interest of the interested person 
in the payee. Likewise, by the same 
method, if anyone with a direct or 
indirect interest in a legal entity or sub- 
entity of a payee entity exceeds the AGI 
levels that would allow a participant to 
directly receive a payment under this 
part, then the payment to the actual 
payee will be reduced commensurately 
with that interest. For all purposes 
under this section, unless otherwise 
specified in part 1400 of this title, the 
AGI figure that will be relevant for a 
person or legal entity will be an average 
AGI for the three taxable years that 
precede the most immediately 
preceding complete taxable year, as 
determined by CCC. 

§ 760.109 Misrepresentation and scheme 
or device. 

(a) A participant who is determined to 
have deliberately misrepresented any 
fact affecting a program determination 
made in accordance with this part, or 
otherwise used a scheme or device with 
the intent to receive benefits for which 
the participant would not otherwise be 
entitled, will not be entitled to program 
payments and must refund all such 
payments received, plus interest as 
determined in accordance with part 792 
of this chapter. The participant will also 
be denied program benefits for the 
immediately subsequent period of at 
least 2 crop years, and up to 5 crop 
years. Interest will run from the date of 
the original disbursement by FSA. 

(b) A participant will refund to FSA 
all program payments, plus interest, as 
determined in accordance with part 792 
of this chapter, provided however, that 
in any case it will run from the date of 
the original disbursement, received by 
such participant with respect to all 
contracts or applications, as may be 
applicable, if the participant is 
determined to have knowingly done any 
of the following: 

(1) Adopted any scheme or device 
that tends to defeat the purpose of the 
program, 

(2) Made any fraudulent 
representation, or 

(3) Misrepresented any fact affecting a 
program determination. 

§ 760.110 Appeals. 

(a) Appeals. Appeal regulations set 
forth at parts 11 and 780 of this title 
apply to this part. 

(b) Determinations not eligible for 
administrative review or appeal. FSA 
determinations that are not in response 
to a specific individual participant’s 
application are not to be construed to be 
individual program eligibility 
determinations or adverse decisions and 
are, therefore, not subject to 
administrative review or appeal under 
parts 11 or 780 of this title. Such 
determinations include, but are not 
limited to, application periods, 
deadlines, coverage periods, crop years, 
fees, prices, general statutory or 
regulatory provisions that apply to 
similarly situated participants, national 
average payment prices, regions, crop 
definition, average yields, and payment 
factors established by FSA for any of the 
programs for which this subpart applies 
or similar matters requiring FSA 
determinations. 

§ 760.111 Offsets, assignments, and debt 
settlement. 

(a) Any payment to any participant 
under this part will be made without 
regard to questions of title under State 
law, and without regard to any claim or 
lien against the commodity, or proceeds, 
in favor of the owner or any other 
creditor except agencies of the U.S. 
Government. The regulations governing 
offsets and withholdings in part 792 of 
this title apply to payments made under 
this part. 

(b) Any participant entitled to any 
payment may assign any payment(s) in 
accordance with regulations governing 
the assignment of payments in part 1404 
of this title. 

§ 760.112 Records and inspections. 

(a) Any participant receiving 
payments under any program in ELAP, 
LFP, LIP, SURE, or TAP, or any other 
legal entity or person who provides 
information for the purposes of enabling 
a participant to receive a payment under 
ELAP, LFP, LIP, SURE, or TAP, must: 

(1) Maintain any books, records, and 
accounts supporting the information for 
3 years following the end of the year 
during which the request for payment 
was submitted, and 

(2) Allow authorized representatives 
of USDA and the Government 
Accountability Office, during regular 
business hours, to inspect, examine, and 
make copies of such books or records, 
and to enter the farm and to inspect and 
verify all applicable livestock and 
acreage in which the participant has an 
interest for the purpose of confirming 
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the accuracy of information provided by 
or for the participant. 

(b) [Reserved] 

§ 760.113 Refunds; joint and several 
liability. 

(a) In the event that the participant 
fails to comply with any term, 
requirement, or condition for payment 
or assistance arising under ELAP, LFP, 
LIP, SURE, or TAP and if any refund of 
a payment to FSA will otherwise 
become due in connection with this 
part, the participant must refund to FSA 
all payments made in regard to such 
matter, together with interest and late- 
payment charges as provided for in part 
792 of this chapter provided that 
interest will in all cases run from the 
date of the original disbursement. 

(b) All persons with a financial 
interest in an operation or in an 
application for payment will be jointly 
and severally liable for any refund, 
including related charges, that is 
determined to be due FSA for any 
reason under this part. 

§ 760.114 Minors. 
A minor child is eligible to apply for 

program benefits under ELAP, LFP, LIP, 
SURE, or TAP if all the eligibility 
requirements are met and the provision 
for minor children in part 1400 of this 
title are met. 

§ 760.115 Deceased individuals or 
dissolved entities. 

(a) Payments may be made for eligible 
losses suffered by an eligible participant 
who is now a deceased individual or is 
a dissolved entity if a representative, 
who currently has authority to enter 
into a contract, on behalf of the 
participant, signs the application for 
payment. 

(b) Legal documents showing proof of 
authority to sign for the deceased 
individual or dissolved entity must be 
provided. 

(c) If a participant is now a dissolved 
general partnership or joint venture, all 
members of the general partnership or 
joint venture at the time of dissolution 
or their duly authorized representatives 
must sign the application for payment. 

§ 760.116 Miscellaneous. 
(a) As a condition to receive benefits 

under ELAP, LFP, LIP, SURE, or TAP, 
a participant must have been in 
compliance with the provisions of parts 
12 and 718 of this title, and must not 
otherwise be precluded from receiving 
benefits under those provisions or under 
any law. 

(b) Rules of the Commodity Credit 
Corporation that are cited in this part 
will be applied to this subpart in the 
same manner as if the programs covered 

in this subpart were programs funded by 
the Commodity Credit Corporation. 

Subpart C [Removed and Reserved] 

■ 3. Remove and reserve subpart C. 

Subpart D [Removed and Reserved] 

■ 4. Remove and reserve subpart D. 
■ 5. Revise subpart E to read as follows: 

Subpart E—Livestock Indemnity Program 

Sec. 
760.401 Applicability. 
760.402 Definitions. 
760.403 Eligible owners and contract 

growers. 
760.404 Eligible livestock. 
760.405 Application process. 
760.406 Payment calculation. 

Subpart E—Livestock Indemnity 
Program 

§ 760.401 Applicability. 
(a) This subpart establishes the terms 

and conditions under which the 
Livestock Indemnity Program (LIP) will 
be administered under Titles XII and XV 
of the 2008 Farm Bill (Pub. L. 110–246). 

(b) Eligible livestock owners and 
contract growers will be compensated in 
accordance with § 760.406 for eligible 
livestock deaths in excess of normal 
mortality that occurred in the calendar 
year for which benefits are being 
requested as a direct result of an eligible 
adverse weather event. An ‘‘eligible 
adverse weather event’’ is one, as 
determined by the Secretary, occurring 
in the program year that could and did, 
even when normal preventative or 
corrective measures were taken and 
good farming practices were followed, 
directly result in the death of livestock. 
Because feed can be purchased or 
otherwise obtained in the event of a 
drought, drought is not an eligible 
adverse weather event except when 
anthrax, resulting from drought, causes 
the death of eligible livestock. 

§ 760.402 Definitions. 
The following definitions apply to 

this subpart. The definitions in parts 
718 and 1400 of this title also apply, 
except where they conflict with the 
definitions in this section. 

Adult beef bull means a male beef 
breed bovine animal that was at least 2 
years old and used for breeding 
purposes before it died. 

Adult beef cow means a female beef 
breed bovine animal that had delivered 
one or more offspring before dying. A 
first-time bred beef heifer is also 
considered an adult beef cow if it was 
pregnant at the time it died. 

Adult buffalo and beefalo bull means 
a male animal of those breeds that was 

at least 2 years old and used for 
breeding purposes before it died. 

Adult buffalo and beefalo cow means 
a female animal of those breeds that had 
delivered one or more offspring before 
dying. A first-time bred buffalo or 
beefalo heifer is also considered an 
adult buffalo or beefalo cow if it was 
pregnant at the time it died. 

Adult dairy bull means a male dairy 
breed bovine animal at least 2 years old 
used primarily for breeding dairy cows 
before it died. 

Adult dairy cow means a female 
bovine dairy breed animal used for the 
purpose of providing milk for human 
consumption that had delivered one or 
more offspring before dying. A first-time 
bred dairy heifer is also considered an 
adult dairy cow if it was pregnant at the 
time it died. 

Adverse weather means damaging 
weather events, including, but not 
limited to, hurricanes, floods, blizzards, 
disease, wildfires, extreme heat, and 
extreme cold. 

Agricultural operation means a 
farming operation. 

Application means the ‘‘Livestock 
Indemnity Program’’ form. 

Buck means a male goat. 
Commercial use means used in the 

operation of a business activity engaged 
in as a means of livelihood for profit by 
the eligible producer. 

Contract means, with respect to 
contracts for the handling of livestock, 
a written agreement between a livestock 
owner and another individual or entity 
setting the specific terms, conditions, 
and obligations of the parties involved 
regarding the production of livestock or 
livestock products. 

Deputy Administrator or DAFP means 
the Deputy Administrator for Farm 
Programs, Farm Service Agency, U.S. 
Department of Agriculture or the 
designee. 

Equine animal means a domesticated 
horse, mule, or donkey. 

Ewe means a female sheep. 
Farming operation means a business 

enterprise engaged in producing 
agricultural products. 

FSA means the Farm Service Agency. 
Goat means a domesticated, ruminant 

mammal of the genus Capra, including 
Angora goats. Goats are further defined 
by sex (bucks and nannies) and age 
(kids). 

Kid means a goat less than 1 year old. 
Lamb means a sheep less than 1 year 

old. 
Livestock owner means one having 

legal ownership of the livestock for 
which benefits are being requested on 
the day such livestock died. 

Nanny means a female goat. 
Non-adult beef cattle means a beef 

breed bovine animal that does not meet 
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the definition of adult beef cow or bull. 
Non-adult beef cattle are further 
delineated by weight categories of either 
less than 400 pounds or 400 pounds or 
more at the time they died. 

Non-adult buffalo or beefalo means an 
animal of those breeds that does not 
meet the definition of adult buffalo or 
beefalo cow or bull. Non-adult buffalo 
or beefalo are further delineated by 
weight categories of either less than 400 
pounds or 400 pounds or more at the 
time of death. 

Non-adult dairy cattle means a dairy 
breed bovine animal, of a breed used for 
the purpose of providing milk for 
human consumption, that does not meet 
the definition of adult dairy cow or bull. 
Non-adult dairy cattle are further 
delineated by weight categories of either 
less than 400 pounds or 400 pounds or 
more at the time they died. 

Normal mortality means the 
numerical amount, computed by a 
percentage, as established for the area 
by the FSA State Committee, of 
expected livestock deaths, by category, 
that normally occur during a calendar 
year for a producer. 

Poultry means domesticated chickens, 
turkeys, ducks, and geese. Poultry are 
further delineated by sex, age, and 
purpose of production as determined by 
FSA. 

Ram means a male sheep. 
Secretary means the Secretary of 

Agriculture or a designee of the 
Secretary. 

Sheep means a domesticated, 
ruminant mammal of the genus Ovis. 
Sheep are further defined by sex (rams 
and ewes) and age (lambs) for purposes 
of dividing into categories for loss 
calculations. 

State committee, State office, county 
committee, or county office means the 
respective FSA committee or office. 

Swine means a domesticated 
omnivorous pig, hog, or boar. Swine for 
purposes of dividing into categories for 
loss calculations are further delineated 
by sex and weight as determined by 
FSA. 

United States means all fifty States of 
the United States, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam, 
and the District of Columbia. 

§ 760.403 Eligible owners and contract 
growers. 

(a) In addition to other eligibility rules 
that may apply, to be eligible as a: 

(1) Livestock owner for benefits with 
respect to the death of an animal under 
this subpart, the applicant must have 
had legal ownership of the eligible 
livestock on the day the livestock died 
and under conditions in which no 
contract grower could have been eligible 

for benefits with respect to the animal. 
Eligible types of animal categories for 
which losses can be calculated for an 
owner are specified in § 760.404(a). 

(2) Contract grower for benefits with 
respect to the death of an animal, the 
animal must be in one of the categories 
specified on § 760.404(b), and the 
contract grower must have had 

(i) A written agreement with the 
owner of eligible livestock setting the 
specific terms, conditions, and 
obligations of the parties involved 
regarding the production of livestock; 

(ii) Control of the eligible livestock on 
the day the livestock died; and 

(iii) A risk of loss in the animal. 
(b) A producer seeking payment must 

not be ineligible under the restrictions 
applicable to foreign persons contained 
in § 760.103(b) and must meet all other 
requirements of subpart B and other 
applicable USDA regulations. 

§ 760.404 Eligible livestock. 
(a) To be considered eligible livestock 

for livestock owners, the kind of 
livestock must be alpacas, adult or non- 
adult dairy cattle, beef cattle, buffalo, 
beefalo, elk, emus, equine, llamas, 
sheep, goats, swine, poultry, deer, or 
reindeer and meet all the conditions in 
paragraph (c) of this section. 

(b) To be considered eligible livestock 
for contract growers, the kind of 
livestock must be poultry or swine as 
defined in § 760.402 and meet all the 
conditions in paragraph (c) of this 
section. 

(c) To be considered eligible livestock 
for the purpose of generating payments 
under this subpart, livestock must meet 
all of the following conditions: 

(1) Died as a direct result of an 
eligible adverse weather event: 

(i) On or after January 1, 2008, but 
before October 1, 2011, 

(ii) No later than 60 calendar days 
from the ending date of the applicable 
adverse weather event, but before 
October 1, 2011, and 

(iii) In the calendar year for which 
benefits are being requested; 

(2) Been maintained for commercial 
use as part of a farming operation on the 
day they died; and 

(3) Before dying, not have been 
produced or maintained for reasons 
other than commercial use as part of a 
farming operation, such non-eligible 
uses being understood to include, but 
not be limited to, any uses of wild free 
roaming animals or use of the animals 
for recreational purposes, such as 
pleasure, hunting, roping, pets, or for 
show. 

(d) The following categories of 
animals owned by a livestock owner are 
eligible livestock and calculations of 

eligibility for payments will be 
calculated separately for each producer 
with respect to each category: 

(1) Adult beef bulls; 
(2) Adult beef cows; 
(3) Adult buffalo or beefalo bulls; 
(4) Adult buffalo or beefalo cows; 
(5) Adult dairy bulls; 
(6) Adult dairy cows; 
(7) Alpacas; 
(8) Chickens, broilers, pullets; 
(9) Chickens, chicks; 
(10) Chickens, layers, roasters; 
(11) Deer; 
(12) Ducks; 
(13) Ducks, ducklings; 
(14) Elk; 
(15) Emus; 
(16) Equine; 
(17) Geese, goose; 
(18) Geese, gosling; 
(19) Goats, bucks; 
(20) Goats, nannies; 
(21) Goats, kids; 
(22) Llamas; 
(23) Non-adult beef cattle; 
(24) Non-adult buffalo or beefalo; 
(25) Non-adult dairy cattle; 
(26) Reindeer; 
(27) Sheep, ewes; 
(28) Sheep, lambs; 
(29) Sheep, rams; 
(30) Swine, feeder pigs under 50 

pounds; 
(31) Swine, sows, boars, barrows, gilts 

50 to 150 pounds; 
(32) Swine, sows, boars, barrows, gilts 

over 150 pounds; 
(33) Turkeys, poults; and 
(34) Turkeys, toms, fryers, and 

roasters. 
(e) The following categories of 

animals are eligible livestock for 
contract growers and calculations of 
eligibility for payments will be 
calculated separately for each producer 
with respect to each category: 

(1) Chickens, broilers, pullets; 
(2) Chickens, layers, roasters; 
(3) Geese, goose; 
(4) Swine, boars, sows; 
(5) Swine, feeder pigs; 
(6) Swine, lightweight barrows, gilts; 
(7) Swine, sows, boars, barrows, gilts; 

and 
(8) Turkeys, toms, fryers, and roasters. 

§ 760.405 Application process. 
(a) In addition to submitting an 

application for payment at the 
appropriate time, a producer or contract 
grower that suffered livestock losses that 
create or could create a claim for 
benefits must: 

(1) For losses during 2008 and losses 
in 2009, prior to July 13, 2009, provide 
a notice of loss to FSA no later than 
September 13, 2009. 

(2) For losses on or after July 13, 2009, 
provide a notice of loss to FSA within 
the earlier of: 
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(i) 30 calendar days of when the loss 
of livestock is apparent to the 
participant or 

(ii) 30 calendar days after the end of 
the calendar year in which the loss of 
livestock occurred. 

(3) The participant must submit the 
notice of loss required in paragraphs 
(a)(1) and (a)(2) to the FSA 
administrative county office that 
maintains the participant’s farm records 
for the agricultural operation. 

(b) In addition to the notices of loss 
required in paragraph (a) of this section, 
a participant must also submit a 
completed application for payment no 
later than 

(1) 30 calendar days after the end of 
the calendar year in which the loss of 
livestock occurred or 

(2) September 13, 2009 for losses 
during 2008. 

(c) Applicants must submit 
supporting documentation with their 
application. For contract growers, the 
information must include a copy of the 
grower contract and other documents 
establishing their status. In addition, for 
all applicants, including contract 
growers, supporting documents must 
show: 

(1) Evidence of loss, 
(2) Current physical location of 

livestock in inventory, 
(3) Physical location of claimed 

livestock at the time of death, and 
(4) Inventory numbers and other 

inventory information necessary to 
establish actual mortality as required by 
FSA. 

(d) The participant must provide 
adequate proof that the death of the 
eligible livestock occurred as a direct 
result of an eligible adverse weather 
event in the calendar year for which 
benefits are requested. The quantity and 
kind of livestock that died as a direct 
result of the eligible adverse weather 
event during the calendar year for 
which benefits are being requested may 
be documented by: purchase records; 
veterinarian records; bank or other loan 
papers; rendering-plant truck receipts; 
Federal Emergency Management Agency 
records; National Guard records; written 
contracts; production records; Internal 
Revenue Service records; property tax 
records; private insurance documents; 
and other similar verifiable documents 
as determined by FSA. 

(e) If adequate verifiable proof of 
death documentation is not available, 
the participant may provide reliable 
records, in conjunction with verifiable 
beginning and ending inventory records, 
as proof of death. Reliable records may 
include contemporaneous producer 
records, dairy herd improvement 
records, brand inspection records, 

vaccination records, pictures, and other 
similar reliable documents as 
determined by FSA. 

(f) Certification of livestock deaths by 
third parties may be accepted only if 
verifiable proof of death records or 
reliable proof of death records in 
conjunction with verifiable beginning 
and ending inventory records are not 
available and both of the following 
conditions are met: 

(1) The livestock owner or livestock 
contract grower, as applicable, certifies 
in writing: 

(i) That there is no other verifiable or 
reliable documentation of death 
available; 

(ii) The number of livestock, by 
category identified in this subpart and 
by FSA were in inventory at the time 
the applicable adverse weather event 
occurred; 

(iii) The physical location of the 
livestock, by category, in inventory 
when the deaths occurred; and 

(iv) Other details required for FSA to 
determine the certification acceptable; 
and 

(2) The third party is an independent 
source who is not affiliated with the 
farming operation such as a hired hand 
and is not a ‘‘family member,’’ defined 
as a person whom a member in the 
farming operation or their spouse is 
related as lineal ancestor, lineal 
descendant, sibling, spouse, and 
provides their telephone number, 
address, and a written statement 
containing specific details about: 

(i) Their knowledge of the livestock 
deaths; 

(ii) Their affiliation with the livestock 
owner; 

(iii) The accuracy of the deaths 
claimed by the livestock owner or 
contract grower including, but not 
limited to, the number and kind or type 
of the participant’s livestock that died 
because of the eligible adverse weather 
event; and 

(iv) Other information required by 
FSA to determine the certification 
acceptable. 

(g) Data furnished by the participant 
and the third party will be used to 
determine eligibility for program 
benefits. Furnishing the data is 
voluntary; however, without all 
required data program benefits will not 
be approved or provided. 

§ 760.406 Payment calculation. 
(a) Under this subpart, separate 

payment rates for eligible livestock 
owners and eligible livestock contract 
growers are specified in paragraphs (b) 
and (c) of this section, respectively. 
Payments for LIP are calculated by 
multiplying the national payment rate 

for each livestock category by the 
number of eligible livestock in excess of 
normal mortality in each category that 
died as a result of an eligible adverse 
weather event. Normal mortality for 
each livestock category will be 
determined by FSA on a State-by-State 
basis using local data sources including, 
but not limited to, State livestock 
organizations and the Cooperative 
Extension Service for the State. 
Adjustments will be applied as 
specified in paragraph (d) of this 
section. 

(b) The LIP national payment rate for 
eligible livestock owners is based on 75 
percent of the average fair market value 
of the applicable livestock as computed 
using nationwide prices for the previous 
calendar year unless some other price is 
approved by the Deputy Administrator. 

(c) The LIP national payment rate for 
eligible livestock contract growers is 
based on 75 percent of the average 
income loss sustained by the contract 
grower with respect to the dead 
livestock. 

(d) The LIP payment calculated for 
eligible livestock contract growers will 
be reduced by the amount the 
participant received from the party who 
contracted with the producer to raise 
the livestock for the loss of income from 
the dead livestock. 

Subpart F [Removed and Reserved] 

■ 6. Remove and reserve subpart F. 

Subpart G [Removed and Reserved] 

■ 7. Remove and reserve subpart G. 

Subpart H [Removed and Reserved] 

■ 8. Remove and reserve subpart H. 

PART 1400—PAYMENT LIMITATION 
AND PAYMENT ELIGIBILITY FOR 2009 
AND SUBSEQUENT CROP, PROGRAM, 
OR FISCAL YEARS 

■ 9. The authority citation for part 1400 
continues to read as follows: 

Authority: 7 U.S.C. 1308, 1308–1, 1308–2, 
1308–3, 1308–3a, 1308–4, and 1308–5. 

§ 1400.1 [Amended] 

■ 10. Amend § 1400.1 as follows: 
■ a. In paragraph (a)(4), remove the 
reference ‘‘part 1480 of this chapter’’ 
and add, in its place, the reference ‘‘part 
760 of this title’’; 
■ b. In paragraph (a)(5), remove the 
reference ‘‘part 1439 of this chapter’’ 
and add, in its place, the reference ‘‘part 
760 of this title’’; and 
■ c. In paragraph (a)(6), remove the 
reference ‘‘part 783’’ and add, in its 
place, the reference ‘‘part 760’’. 
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PART 1439—EMERGENCY LIVESTOCK 
ASSISTANCE 

■ 11. Remove part 1439. 
Signed in Washington, DC, June 25, 2009. 

Carolyn B. Cooksie, 
Acting Administrator, Farm Service Agency, 
and Acting Executive Vice President, 
Commodity Credit Corporation. 
[FR Doc. E9–15537 Filed 7–1–09; 8:45 am] 
BILLING CODE 3410–05–P 

DEPARTMENT OF AGRICULTURE 

Commodity Credit Corporation 

7 CFR Part 1491 

RIN 0578–AA46 

Farm and Ranch Lands Protection 
Program 

AGENCY: Natural Resources 
Conservation Service (NRCS) and the 
Commodity Credit Corporation (CCC), 
United States Department of Agriculture 
(USDA). 
ACTION: Interim final rule; correction 
with reopening of public comment 
period. 

SUMMARY: The Natural Resources 
Conservation Service (NRCS) published 
in the Federal Register of January 16, 
2009, an interim final rule with request 
for comment amending the program 
regulations for the Farm and Ranch 
Lands Protection Program (FRPP) to 
incorporate programmatic changes 
authorized by the Food, Conservation, 
and Energy Act of 2008 (2008 Act). The 
public comment period closed March 
17, 2009. 

The January 16, 2009, interim final 
rule identified the contingent right of 
enforcement as an acquisition of a real 
property right. This correction to the 
January 16, 2009, interim final rule 
clarifies that the right of enforcement is 
a condition placed upon the award of 
financial assistance and, therefore, does 
not constitute an acquisition. NRCS is 
also using the opportunity presented by 
this rulemaking to ask for public input 
on key programmatic implementation 
questions. Finally, this document 
reopens the public comment period for 
the January 16, 2009, interim final rule, 
as amended, upon publication until 
August 3, 2009. 
DATES: Effective Date: The rule is 
effective July 2, 2009. 

Comment date: Submit comments on 
or before August 3, 2009. The comment 
period for the FRPP interim final rule 
published on January 16, 2009 (74 FR 
2317), as changed by this rulemaking, is 

reopened. Comments must be received 
on or before August 3, 2009. 
ADDRESSES: You may send comments 
(identified by Docket Number NRCS– 
IFR–08013) using any of the following 
methods: 

• Government-wide rulemaking Web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
comments electronically. 

• Mail: John Glover, Acting Director, 
Easements Programs Division, 
Department of Agriculture, Natural 
Resources Conservation Service, Farm 
and Ranch Lands Protection Program 
Comments, Post Office Box 2890, 
Washington, DC 20013. 

• Fax: (202) 720–9689. 
• Hand Delivery: USDA South 

Building, 1400 Independence Avenue, 
SW., Room 6819, Washington, DC 
20250, between 9 a.m. and 4 p.m., 
Monday through Friday, except Federal 
Holidays. Please ask the guard at the 
entrance to the South Building to call 
(202) 720–1854 in order to be escorted 
into the building. 

• This interim final rule may be 
accessed via the Internet. Users can 
access the NRCS homepage at http:// 
www.nrcs.usda.gov/; select the Farm 
Bill link from the menu; select the 
Interim final link from beneath the Final 
and Interim Final Rules Index title. 
Persons with disabilities who require 
alternative means for communication 
(Braille, large print, audio tape, etc.) 
should contact the USDA TARGET 
Center at: (202) 720–2600 (voice and 
TDD). 

FOR FURTHER INFORMATION CONTACT: John 
Glover, Acting Director, Easement 
Programs Division, Department of 
Agriculture, Natural Resources 
Conservation Service, Post Office Box 
2890, Washington, DC 20013–2890; 
Phone: (202) 720–1854; Fax: (202) 720– 
9689; or e-mail: 
FRPP2008@wdc.usda.gov. 

SUPPLEMENTARY INFORMATION: 

Regulatory Certifications 

Executive Order 12866 

The Office of Management and Budget 
reviewed the January 16, 2009, interim 
final rule and determined that it was a 
significant regulatory action. Pursuant 
to Executive Order 12866, NRCS 
conducted a cost-benefit analysis of the 
potential impacts associated with the 
interim final rule for FRPP published in 
the Federal Register on January 16, 
2009. The provisions of this interim 
final rule do not alter the analysis that 
was originally prepared. The 
administrative record is available for 
public inspection in the Department of 

Agriculture, Natural Resources 
Conservation Service, Room 5831 South 
Building, 1400 Independence Avenue, 
SW., Washington, DC. A copy of the 
analysis is available upon request from 
John Glover, Acting Director, Easement 
Programs Division, Department of 
Agriculture, Natural Resources 
Conservation Service, Room 6819–S, 
Washington, DC 20250–2890 or 
electronically at: http:// 
www.nrcs.usda.gov/programs/FRPP/ 
under the Program Information title. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act is not 
applicable to this interim final rule 
because the Commodity Credit 
Corporation (CCC) is not required by 5 
U.S.C. 553, or by any other provision of 
law, to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this rule. 

Environmental Analysis 

A programmatic environmental 
assessment has been prepared in 
association with the interim final 
rulemaking published on January 16, 
2009. The provisions of this interim 
final rule do not alter the assessment 
that was originally prepared. The 
analysis has determined that there will 
not be a significant impact to the human 
environment, and as a result, an 
Environmental Impact Statement is not 
required to be prepared (40 CFR Part 
1508.13). The comment period for the 
Environmental (EA) Analysis and 
Finding of No Significant Impact 
(FONSI) is reopened and hereby 
extended to August 3, 2009. A copy of 
the EA and FONSI may be obtained 
from the following Web site: http:// 
www.nrcs.usda.gov/programs/ 
Env_Assess/. A hard copy may also be 
requested from the following address 
and contact: Matt Harrington, National 
Environmental Coordinator, Natural 
Resources Conservation Service, 
Ecological Sciences Division, 1400 
Independence Ave., SW., Washington 
DC 20250. Comments from the public 
should be specific and reference that 
comments provided are on the EA and 
FONSI. Public comment may be 
submitted by any of the following 
means: (1) E-mail comments to 
NEPA2008@wdc.usda.gov, (2) e-mail to 
e-gov Web site www.regulations.gov, or 
(3) written comments to: Matt 
Harrington, National Environmental 
Coordinator, Ecological Sciences 
Division, Natural Resources 
Conservation Service, 1400 
Independence Ave., SW., Washington 
DC 20250. 
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Civil Rights Impact Analysis 
NRCS has determined through a Civil 

Rights Impact Analysis that the issuance 
of the interim final rule published on 
January 16, 2009, disclosed no 
disproportionately adverse impacts for 
minorities, women, or persons with 
disabilities. The provisions of this 
interim final rule do not alter the 
analysis that was originally prepared. 
Copies of the Civil Rights Impact 
Analysis are available, and may be 
obtained from John Glover, Acting 
Director, Easement Programs Division, 
Natural Resources Conservation Service, 
Post Office Box 2890, Washington, DC 
20013–2890, or electronically at http:// 
www.nrcs.usda.gov/programs/FRPP. 

Paperwork Reduction Act 
Section 2904 of the 2008 Act requires 

that the implementation of this 
provision be carried out without regard 
to the Paperwork Reduction Act, 
Chapter 35 of title 44, U.S.C. Therefore, 
NRCS is not reporting recordkeeping or 
estimated paperwork burden associated 
with this interim final rule. 

Government Paperwork Elimination Act 
NRCS is committed to compliance 

with the Government Paperwork 
Elimination Act and the Freedom to E- 
File Act, which require Government 
agencies in general, and NRCS in 
particular, to provide the public the 
option of submitting information or 
transacting business electronically to 
the maximum extent possible. 

Executive Order 12988 
This interim final rule has been 

reviewed in accordance with Executive 
Order 12988, Civil Justice Reform. The 
provisions of this interim final rule are 
not retroactive and preempt State and 
local laws to the extent that such laws 
are inconsistent with this interim final 
rule. Before an action may be brought in 
a Federal court of competent 
jurisdiction, the administrative appeal 
rights afforded persons at 7 CFR parts 
11, 614, and 780 must be exhausted. 

Federal Crop Insurance Reform and 
Department of Agriculture 
Reorganization Act of 1994 

Pursuant to Section 304 of the Federal 
Crop Insurance Reform Act of 1994 
(Pub. L. 103–354), NRCS classified this 
rule as non-major. Therefore, a risk 
analysis was not conducted. 

Unfunded Mandates Reform Act of 1995 
Pursuant to Title II of the Unfunded 

Mandates Reform Act of 1995 (2 U.S.C. 
1531–1538), USDA assessed the effects 
of this interim final rule on State, local, 
and tribal governments, and the public. 

This rule does not compel the 
expenditure of $100 million or more by 
any State, local, or tribal governments or 
anyone in the private sector; therefore, 
a statement under Section 202 of the 
Unfunded Mandates Reform Act is not 
required. 

Small Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA) 

The January 16, 2009, interim final 
rule was not a major rule as defined by 
Section 804 of the Small Business 
Regulatory Enforcement Fairness Act of 
1996. This interim final rule will not 
result in an annual effect on the 
economy of $100 million or more, a 
major increase in costs or prices, or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or the ability 
of United States-based companies to 
compete in domestic and export 
markets. The provisions of this interim 
final rule do not alter the original 
determination under SBREFA. However, 
Section 2904(c) of the 2008 Act requires 
that the Secretary use the authority in 
Section 808(2) of Title 5, U.S.C., which 
allows an agency to forego SBREFA’s 
usual Congressional Review delay of the 
effective date of a regulation if the 
agency finds that there is a good cause 
to do so. NRCS hereby determines that 
it has good cause to do so in order to 
meet the Congressional intent to have 
the conservation programs authorized or 
amended by Title II in effect as soon as 
possible. Accordingly, this rule is 
effective upon filing for public 
inspection by the Office of the Federal 
Register. 

Executive Order 13132 
E.O. 13132 requires NRCS to develop 

a process to ensure ‘‘meaningful and 
timely input by State and local officials 
in the development of regulatory 
policies that have federalism 
implications.’’ E.O. 13132 defines the 
term ‘‘Policies that have federalism 
implications’’ to include regulations 
that have ‘‘substantial direct effects on 
the States, on the relationship between 
the National Government and the States, 
or on the distribution of power and 
responsibilities among the various 
levels of government.’’ Under E.O. 
13132, NRCS may not issue a regulation 
that has federalism implication, that 
imposes substantial direct compliance 
costs, and that is not required by statute, 
unless the Federal Government provides 
the funds necessary to pay the direct 
compliance costs incurred by State and 
local governments, or NRCS consults 
with State and local officials early in the 
process of developing the proposed 
regulation. NRCS shows sensitivity to 

federalism concerns by requiring the 
State Conservationist to meet with and 
provide opportunities for involvement 
of State and local governments through 
the State Technical Committee. The 
interim final rule published on January 
16, 2009, will not have substantial 
direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government as specified in E.O. 
13132. The provisions of this interim 
final rule do not alter this 
determination. Thus, the Executive 
Order does not apply to this rule. 

Executive Order 13175 

This interim final rule has been 
reviewed in accordance with Executive 
Order 13175, Consultation and 
Coordination with Indian Tribal 
Governments. NRCS has assessed the 
impact of this interim final rule on 
Indian Tribal Governments and has 
concluded that this rule will not 
negatively affect communities of Indian 
Tribal Governments. The rule will 
neither impose substantial direct 
compliance costs on Indian Tribal 
Governments, nor preempt tribal law. 

Discussion of Program 

Background 

This document is effective on the date 
published in the Federal Register. The 
FRPP is a voluntary program to help 
farmers and ranchers preserve their 
agricultural land. FRPP provides 
matching funds to State, tribal, and local 
governments, and nongovernmental 
organizations with farmland protection 
programs to purchase conservation 
easements. 

Contingent Right of Enforcement 

The 2008 Act made several program 
changes to FRPP. Significantly, the 2008 
Act modified the nature of FRPP from 
a program where NRCS purchases 
conservation easements or other interest 
in land directly to a program where 
NRCS facilitates and provides matching 
funds to other entities to purchase 
conservation easements. The 2008 Act 
also required NRCS to ‘‘require the 
inclusion of a contingent right of 
enforcement for the Secretary in the 
terms of a conservation easement or 
other interest in eligible land that is 
purchased using cost share assistance 
provided under the program.’’ 

The January 16, 2009, FRPP interim 
final rule incorporated the changes to 
the program made by the 2008 Act. 
Additionally, NRCS identified the 
contingent right of enforcement as a 

VerDate Nov<24>2008 13:31 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00013 Fmt 4700 Sfmt 4700 E:\FR\FM\02JYR1.SGM 02JYR1



31580 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Rules and Regulations 

Federal acquisition of a real property 
right. 

In the preamble of the January 16, 
2009, interim final rule, NRCS 
explained that it had consulted with the 
Office of the General Counsel and had 
determined that the contingent right of 
enforcement, given the requirement for 
the contingent right of enforcement to 
be a term of the deed, was intended to 
be a right that runs with the land for the 
duration of the easement and, as such, 
NRCS was acquiring a Federal real 
property right. NRCS concluded that it 
could not ‘‘accomplish the intent of the 
managers as reflected in the legislative 
history regarding the effect of 
‘contingent right of enforcement’ and 
give meaning to the plain statutory 
language of FRPP. This is because when 
an interest is to run with the land, it 
constitutes a real property right.’’ 

The programmatic significance of 
identifying the contingent right of 
enforcement as an acquisition of a real 
property right is that FRPP transactions 
would remain subject to Federal 
acquisition title review requirements 
under 40 U.S.C. 3111 and the 
Department of Justice (DOJ) title 
standards. 

Despite the sound reasoning provided 
in the preamble, NRCS believes that it 
should reconsider its original 
interpretation because the continued 
adherence of Federal procedures for 
land acquisitions to FRPP transactions 
is counter to the express and implied 
Congressional intent gleaned from the 
FRPP statutory changes, the Manager’s 
Report, and the associated legislative 
history. Therefore, NRCS has examined 
whether additional analysis of the 
statutory language could reconcile the 
difference with legislative intent. 

The 2008 Act Statutory Changes 
The 2008 Act amendments to FRPP 

changed the nature of FRPP from a 
Federal conservation easement 
acquisition program to a financial 
assistance program implemented 
through cooperative agreements. (The 
2008 Act made similar changes to the 
Grassland Reserve Program by 
establishing a financial assistance 
option under that statute.) FRPP 
originally provided that: ‘‘The Secretary 
shall establish and carry out a farmland 
protection program under which the 
Secretary shall purchase conservation 
easements or other interests in eligible 
land.’’ The 2008 Act specifically 
removes the Secretary’s authority to 
purchase easements ‘‘or other interests 
in eligible land’’ and substitutes 
language that the Secretary ‘‘shall 
facilitate and provide funding for the 
purchase of conservation easements or 

other interests in eligible land.’’ 
[Emphasis supplied]. 

Thus, unlike other Federal 
conservation easement programs, FRPP 
no longer provides for the direct 
acquisition of conservation easement or 
other interest in land by a Federal 
entity. More particularly, the 2008 Act 
amended Section 1238I(c) to specify 
that: ‘‘The Secretary shall provide cost- 
share assistance to eligible entities for 
purchasing a conservation easement or 
other interest in eligible land.’’ The 
2008 Act also added Section 1238I(g) 
that provides that the Secretary ‘‘shall 
enter into agreements with eligible 
entities to stipulate the terms and 
conditions under which the eligible 
entity is permitted to use cost-share 
assistance’’ provided under FRPP. 

Therefore, the impact of the 2008 Act 
amendments was to change the nature 
of FRPP from a Federal real estate 
acquisition program to a program that 
facilitates and provides financial 
assistance to non-Federal entities for 
their conservation easement acquisition 
efforts. 

Accordingly, NRCS has reassessed the 
FRPP provision related to the 
‘‘contingent right of enforcement’’ 
within the overall statutory framework 
for the program. In analyzing a statutory 
text, NRCS’ interpretation provided in 
this amendment is guided: 

‘‘by the basic principle that a statute 
should be read as a harmonious whole, with 
its separate parts being interpreted within 
their broader statutory context in a manner 
that furthers statutory purpose. The various 
canons of interpretation and presumptions as 
to substantive results are usually 
subordinated to interpretations that further a 
clearly expressed congressional purpose.’’ 
(CRS Report for Congress: ‘‘Statutory 
Interpretation: General Principles and Recent 
Trends,’’ Updated August 31, 2008.) 

Section 1238I(f)(2) provides that: ‘‘(2) 
Contingent Right of Enforcement—The 
Secretary shall require the inclusion of 
a contingent right of enforcement for the 
Secretary in the terms of a conservation 
easement or other interest in eligible 
land that is purchased using cost-share 
assistance provided under the 
program.’’ While the text of this 
provision indicates that the contingent 
right of enforcement is to be a term of 
a conservation easement or other 
interest in land, the text requires ‘‘the 
inclusion’’ of a contingent right of 
enforcement, rather than ‘‘the 
acquisition’’ of such right. Additionally, 
the text specifies that the term 
‘‘purchased’’ is used in relationship to 
the conservation easement or other 
interest in land purchased by the non- 
Federal entity using FRPP cost-share 
assistance. The text does not state that 

NRCS is making payment for the 
purchase of the contingent right of 
enforcement. NRCS believes that the 
terms chosen, when viewed in the 
context of the overall framework of the 
program, indicate that the contingent 
right of enforcement is not a Federal 
acquisition of a real property right 
intended to trigger Federal procedures 
such as the DOJ Title standards. 

Section 3111(a) under Title 40 of the 
U.S.C., approval of sufficiency of title 
prior to acquisition, provides: 

(a) Approval of Attorney General 
Required—Public money may not be 
expended to purchase land or any interest in 
land unless the Attorney General gives prior 
written approval of the sufficiency of the title 
to the land for the purpose for which the 
Federal Government is acquiring the 
property. 

Federal title requirements under Title 
40 U.S.C. 3111 are only triggered when 
the Federal Government expends public 
money to acquire an interest in land. As 
discussed above, the cost-share 
assistance provided under FRPP is not 
being expended to purchase the 
contingent right of enforcement. Rather, 
the cost-share assistance is provided to 
assist a non-Federal entity to purchase 
a conservation easement or other 
interest in land. 

While the right of enforcement, as a 
term of a conservation easement, is a 
real property right, the conservation 
easement is acquired by the non-Federal 
entity from the landowner, and the non- 
Federal entity includes the right of 
enforcement as a conservation easement 
term in order to meet the conditions 
placed upon the grant of Federal 
funding. Therefore, the inclusion of the 
right of enforcement is not an 
acquisition, and the Federal real 
property acquisition requirements do 
not apply. 

This statutory interpretation is 
consistent with the legislative history 
supporting the provision and meets the 
plain intent of the statute to provide the 
Federal protection of the FRPP funded 
conservation easements. In particular, 
the Joint Explanatory Statement, 
prepared concurrently with the 
legislation, stated that, ‘‘The managers 
do not intend this right to be considered 
to be an acquisition of real property, but 
in the event an easement cannot be 
enforced by the eligible entity that the 
Federal Government shall ensure the 
easement remains in force.’’ 

NRCS has concluded that the 
inclusion of the contingent right of 
enforcement in a conservation easement 
or other interest of land purchased by a 
non-Federal entity using FRPP funds 
does not constitute a Federal acquisition 
of real property. However, the inclusion 
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of the contingent right of enforcement in 
the conservation easement deed is a 
vested property right which provides 
the NRCS Chief, on behalf of the United 
States, the ability to sue to ensure the 
protection of the farmland protection 
and related conservation values 
identified in the conservation easement 
deed. NRCS is amending the January 16, 
2009 interim final rule to clarify this 
interpretation of the nature of the 
contingent right of enforcement. 

Lands Owned by State or Local 
Government 

In the preamble to the FRPP interim 
final rule, NRCS explained that it was 
revising the definition for the term 
‘‘landowner’’ to clarify that State and 
local governments, and non- 
governmental organizations are not 
considered eligible landowners. There 
are limited circumstances where an 
eligible entity, in order to prevent 
farmland in foreclosure from being sold 
at a sheriff’s sale for non-agricultural 
development, purchases fee title to land 
temporarily, and then re-conveys those 
lands to a private landowner. NRCS 
does not wish to preclude the ability of 
NRCS to help facilitate the placement of 
a conservation easement or other 
interest in land on such properties. 
NRCS is therefore incorporating into the 
FRPP interim final rule additional 
flexibility to address these types of 
limited circumstances. 

Request for Public Input 

USDA furthers the Nation’s ability to 
increase renewable energy production, 
conserve energy, mitigate the effects and 
adapt to climate change, and reduce net 
carbon and greenhouse gas emissions 
through various assistance programs. 
CCC is using this rulemaking 
opportunity to obtain input from the 
public on how FRPP can achieve its 
program purposes and further the 
Nation’s efforts with renewable energy 
production, energy conservation, 
mitigating the effects of climate change, 
facilitating climate change adaptation, 
or reducing net carbon emissions. 

List of Subjects in 7 CFR Part 1491 

Administrative practice and 
procedure, Agriculture, Soil 
conservation, Wetlands, and Wetland 
protection. 

■ For the reasons stated in the preamble, 
the CCC corrects part 1491 of Title 7 of 
the Code of Federal Regulations as set 
forth below: 

PART 1491—FARM AND RANCH 
LANDS PROTECTION PROGRAM 

■ 1. The authority citation for part 1491 
continues to read as follows: 

Authority: 6 U.S.C. 3837 et seq. 

■ 2. Section 1491.3 is amended by 
revising the definition for the terms 
‘‘landowner’’ and ‘‘right of 
enforcement’’ to read as follows: 

§ 1491.3 Definitions. 

* * * * * 
Landowner means a person, legal 

entity, or Indian tribe having legal 
ownership of land and those who may 
be buying eligible land under a 
purchase agreement. The term, 
‘‘landowner’’ may include all forms of 
collective ownership including joint 
tenants, tenants-in-common, and life 
tenants. State governments, local 
governments, and non-governmental 
organizations that qualify as eligible 
entities are not eligible as landowners, 
unless otherwise determined by the 
Chief. 
* * * * * 

Right of enforcement means a vested 
right set forth in the conservation 
easement deed, equal in scope to the 
right of inspection and enforcement 
granted to the grantee, that the Chief, on 
behalf of the United States, may exercise 
under specific circumstances in order to 
enforce the terms of the conservation 
easement when not enforced by the 
holder of the easement. 
* * * * * 

■ 3. Section 1491.4 is amended by 
revising paragraphs (b) and (f)(6) to read 
as follows: 

§ 1491.4 Program requirements. 

* * * * * 
(b) The term of all easements or other 

interests in land shall be in perpetuity 
unless prohibited by State law. In States 
that limit the term of the easement or 
other interest in land, the term of the 
easement or other interest in land must 
be the maximum allowed by State law. 
* * * * * 

(f) * * * 
(6) Unless otherwise determined by 

the Chief, NRCS shall not provide FRPP 
funds for the purchase of an easement 
or other interest in land on land owned 
in fee title by an agency of the United 
States, a State or local government, or by 
an entity whose purpose is to protect 
agricultural use and related 
conservation values, including those 
listed in the statute under eligible land, 
or land that is already subject to an 
easement or deed restriction that limits 

the conversion of the land to 
nonagricultural use; 
* * * * * 

■ 4. Section 1491.22 is amended by 
adding a new sentence to the end of 
paragraph (c), and by revising paragraph 
(d) to read as follows: 

§ 1491.22 Conservation easement deeds. 

* * * * * 
(c) * * * The Chief may exercise the 

option to promulgate standard 
minimum conservation deed 
requirements as a condition for 
receiving FRPP funds. 

(d) The conveyance document must 
include a ‘‘right of enforcement’’ clause. 
NRCS shall specify the terms for the 
‘‘right of enforcement’’ clause to read as 
set forth in the FRPP cooperative 
agreement. This right is a vested 
property right and cannot be 
condemned by State or local 
government. 
* * * * * 

■ 5. Section 1491.30 is amended by 
revising paragraph (f) to read as follows: 

§ 1491.30 Violations and remedies. 

* * * * * 
(f) In the event NRCS determines it 

must exercise its rights identified under 
a conservation easement or other 
interest in land, NRCS shall provide 
written notice by certified mail to the 
grantee at the grantee’s last known 
address. The notice will set forth the 
nature of the noncompliance by the 
grantee and a 60-day period to cure. If 
the grantee fails to cure within the 60- 
day period, NRCS shall take the action 
specified under the notice. NRCS 
reserves the right to decline to provide 
a period to cure if NRCS determines that 
imminent harm may result to the 
conservation values or other interest in 
land it seeks to protect. 

Signed this 26th day of June 2009, in 
Washington, DC. 

Dave White, 
Vice President, Commodity Credit 
Corporation and Chief, Natural Resources 
Conservation Service. 
[FR Doc. E9–15684 Filed 7–1–09; 8:45 am] 

BILLING CODE 3410–16–P 
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1 To view the proposal and the comments we 
received, go to http://www.regulations.gov/ 
fdmspublic/component/ 
main?main=DocketDetail&d=APHIS-2006-0013. 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 93 

[Docket No. APHIS–2006–0013] 

RIN 0579–AC00 

Standards for Permanent, Privately 
Owned Horse Quarantine Facilities 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
ACTION: Final rule. 

SUMMARY: We are amending the 
regulations pertaining to the 
importation of horses to establish 
standards for the approval of 
permanent, privately owned quarantine 
facilities for horses. We are taking this 
action because regional and seasonal 
demand for quarantine services for 
horses often exceeds the space available 
at existing facilities. Allowing imported 
horses to be quarantined in permanent, 
privately owned quarantine facilities 
that meet the criteria established in this 
rule will facilitate the importation of 
horses while continuing to protect 
against the introduction of 
communicable diseases of horses. 
DATES: Effective Date: August 3, 2009. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Ellen Buck, Staff Veterinary Medical 
Officer, Equine Imports, National Center 
for Import and Export, VS, APHIS, 4700 
River Road Unit 39, Riverdale, MD 
20737–1231; (301) 734–8364. 
SUPPLEMENTARY INFORMATION: 

Background 

The regulations in 9 CFR part 93 
govern the importation of specified 
animals and animal products in order to 
prevent the introduction of various 
animal diseases into the United States. 
The regulations in part 93 require that 
some of these animals be quarantined 
upon arrival in the United States as a 
condition of entry. The Animal and 
Plant Health Inspection Service (APHIS) 
operates animal quarantine facilities 
and authorizes the use of privately 
owned quarantine facilities for certain 
animal importations. The regulations in 
subpart C of part 93 (9 CFR 93.300 
through 93.326) pertain to the 
importation of horses and include 
requirements for privately owned 
quarantine facilities for horses. Prior to 
this final rule, these requirements 
applied solely to the approval and 
establishment of temporary quarantine 
facilities for the purpose of quarantining 
imported horses for a specific event. 
However, APHIS did authorize the 

operation of one permanent, privately 
owned quarantine facility for horses, 
located in Los Angeles County, CA. 

On December 13, 2006, we published 
in the Federal Register (71 FR 74827– 
74847; Docket No. APHIS–2006–0013) a 
proposal1 to amend the regulations by 
establishing standards for the approval 
of permanent, privately owned horse 
quarantine facilities. We stated that 
such facilities, if constructed and 
operated using the proper safeguards, 
would provide an effective and efficient 
means of bringing horses into the 
United States without compromising 
our ability to protect against the 
introduction of communicable diseases 
of horses. In that proposal, we also 
withdrew an earlier proposal, published 
in the Federal Register on July 1, 2002 
(67 FR 44097–44111, Docket No. 99– 
012–1), which would have established 
differing requirements in the regulations 
for the approval and operation of such 
permanent facilities. 

We solicited comments concerning 
our proposal for 60 days ending 
February 12, 2007. We received 15 
comments by that date. They were from 
horse owners, breeders, members of 
Congress, State agricultural agencies, 
equine industry groups, the operators of 
a quarantine facility, and several private 
citizens. They are discussed in the 
sections below, by topic. 

General Comments on the 2006 
Proposed Rule 

One commenter suggested that 
establishing standards for privately 
owned horse quarantine facilities was 
unnecessary. Citing the absence of any 
diseased horses that have passed 
through the one currently operating 
permanent, privately owned quarantine 
facility into the domestic horse 
population, the commenter stated that 
this facility has demonstrated adequate 
biological security measures to prevent 
the introduction of communicable 
diseases of horses into the United 
States. The commenter suggested that 
the biosecurity requirements of the 
proposed rule were disproportionate to 
the actual disease risk associated with 
quarantining horses at the facility. 

Although the biosecurity measures in 
place at that particular facility may 
serve to mitigate the risk of disease 
spread from that site, we still consider 
the biosecurity requirements described 
in our proposal to be necessary. This is 
because APHIS based the requirements 
on our experience in mitigating the risk 

of disease introduction via imported 
horses. We modeled the proposed risk 
mitigation measures on those in place at 
APHIS-operated and -approved 
facilities, after assessing them for 
adequacy and general applicability. We 
determined such an approach to be 
necessary in order to create national 
standards for such facilities. 

The fact that no equine diseases are 
known to have passed through the one 
privately owned facility currently in 
operation into the domestic horse 
population does not in itself address the 
potential disease risks that other 
quarantine facilities elsewhere in the 
United States could encounter. 

Two commenters suggested that 
private ownership of permanent horse 
quarantine facilities presents an 
unavoidable and irresolvable conflict of 
interest, inasmuch as we allow a private 
entity to operate a Federally regulated 
facility. One of these commenters 
recommended that APHIS withdraw the 
proposed rule, and assume management 
of all horse quarantine facilities. If that 
is not feasible, the commenter suggested 
exclusive oversight of the facilities 
should be delegated to public agencies, 
including universities, agricultural 
colleges, and other institutions under 
contract or cooperative agreement with 
APHIS. 

We do not consider private ownership 
of an equine quarantine facility to 
present an irresolvable conflict of 
interest, provided that the facility 
operates under adequate Federal 
oversight. We consider the degree of 
APHIS oversight of private facilities 
required by this rule to be sufficient to 
mitigate this potential conflict of 
interest. 

A more extensive discussion of 
APHIS oversight of permanent, privately 
owned equine quarantine facilities is 
found below, in the section titled 
‘‘Changes and Clarifications with Regard 
to APHIS Oversight.’’ 

Several commenters questioned 
APHIS’ intent in establishing standards 
for privately owned quarantine 
facilities. One suggested that APHIS will 
use the rule to expedite the slaughter of 
horses, while another stated that the 
rule constitutes collusion with the 
parimutuel horseracing industry to 
facilitate gambling. Accordingly, both 
commenters suggested we withdraw the 
rule. 

As explained in the proposed rule, 
our reasons for developing standards for 
permanent, privately owned equine 
quarantine facilities were the increased 
demand for import quarantine facilities 
that has arisen in the last 20 years, the 
geographic distribution of the currently 
operating horse quarantine facilities, 
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which can make it difficult or costly to 
import horses to some areas, and the 
inability, because of the nature of their 
construction and operation, of 
temporary, privately owned quarantine 
facilities to fill the continual demand for 
import quarantine services. 

One commenter stated that the 
proposed rule lacked sufficient 
safeguards to protect the health of the 
domestic horse population. The 
commenter pointed out that the rule 
does not establish a ‘‘follow-up’’ system 
for horses once they are released from 
quarantine and does not address 
diseases of horses endemic to the 
United States. 

The purpose of horse quarantine 
facilities is to observe imported horses 
for any sign of communicable equine 
diseases, in order to prevent the 
introduction or further dissemination of 
those diseases within the United States. 
In this regard, it is worth noting that no 
permanent equine quarantine facility, 
whether privately or Federally operated, 
currently has a ‘‘follow-up’’ system such 
as that suggested by the commenter. 
Instead, APHIS conducts tracebacks 
during animal disease events to 
determine the premises of origin of the 
outbreak, and also administers various 
domestic surveillance, control and 
eradication programs for equine 
diseases. Among these programs are our 
surveillance and vaccination efforts to 
prevent the spread of West Nile equine 
encephalomyelitis and our surveillance 
and control program for contagious 
equine metritis (CEM). 

The aim of the proposed rule was to 
create standards and protocols for 
permanent, privately owned quarantine 
facilities in order to prevent such 
diseases from being transmitted through 
these facilities and into the domestic 
horse population. Thus, establishing 
ongoing surveillance of horses of foreign 
origin and addressing diseases of horses 
endemic to the United States both fall 
outside of the scope of this rulemaking. 

One commenter asked whether an 
approved facility, if vacant, could be 
used to house and quarantine domestic 
horses in transit from a disaster area, 
provided that the horses are subject to 
the same quarantine operations as 
horses imported into the United States. 

Establishing rules for such an 
alternate use of permanent horse 
quarantine facilities falls outside of the 
scope of this rulemaking. However, in 
the event of an animal disease outbreak 
or a natural disaster, APHIS may consult 
with the operators of a quarantine 
facility in order to facilitate emergency 
operations, including emergency 
housing and quarantines. 

Finally, one commenter asked 
whether we intend to gradually phase 
out existing APHIS-operated and 
-approved quarantine facilities as a 
result of the rule, while another 
suggested that we build another APHIS- 
operated facility on the west coast. 

We will maintain the APHIS-operated 
facilities that presently exist. However, 
we have no current plans to build 
additional facilities. 

Changes and Clarifications With 
Regard to APHIS Oversight 

In the proposed rule, we stated that 
permanent, privately owned horse 
quarantine facilities would be subject to 
oversight by APHIS representatives, 
would operate under continuous APHIS 
oversight, and would have at least one 
APHIS representative overseeing the 
care of all horses in quarantine. We also 
proposed that quarantine operations, the 
disposal of wastes, and cleaning and 
disinfection procedures at the facility 
would occur under the oversight of 
APHIS representatives, and further 
specified that incineration activities, 
whether onsite or offsite, would occur 
under direct APHIS oversight. We stated 
that APHIS would furnish services 
related to maintenance of the facility 
and daily care of horses under 
quarantine if the operator of the facility 
failed to do so as provided in the 
proposed rule, but did not provide 
further criteria by which we would 
evaluate facilities in this regard. Finally, 
we proposed that the handling, 
washing, and disposal of soiled and 
contaminated clothing at the facility 
would have to occur in a manner 
approved by APHIS. 

Many commenters expressed concern 
regarding these proposed provisions. 
One considered continual oversight 
unnecessary. Others stated that we 
should reevaluate the need for ongoing 
and direct APHIS oversight of cleaning 
and disinfection procedures and 
incineration activities. 

Several commenters asserted that we 
failed to adequately define ‘‘oversight.’’ 
As a result, these commenters were 
uncertain whether APHIS oversight 
consisted of direct and continual 
supervision only of quarantine 
operations, of quarantine operations and 
other related procedures, or of all 
operations within the quarantine 
facility. If we intended APHIS oversight 
to be only of quarantine operations, the 
commenters stated, it was unclear 
whether we intended quarantine 
operations to take place during normal 
working hours or continually 
throughout the day. If we intended 
oversight to cover other procedures, the 
commenters were uncertain to what 

degree APHIS representatives would 
oversee them and when they would 
occur. Finally, several commenters 
asked how much APHIS oversight 
would cost. 

We regard APHIS oversight of the 
facility to be necessary in order for us 
to carry out our responsibility under the 
Animal Health Protection Act (7 U.S.C. 
8301 et seq., AHPA) to ensure that 
imported horses released from a 
quarantine facility are free of 
communicable equine diseases. 

However, we have revisited the 
proposed rule in light of the 
commenters’ concerns and appreciate 
the opportunity to clarify the nature of 
APHIS oversight. In our proposal, we 
used the term ‘‘APHIS oversight’’ in two 
different ways. In certain instances, it 
meant the responsibilities and duties 
that require APHIS to assume ultimate 
accountability for the biological security 
of the facility and the welfare of horses 
onsite, without usually being physically 
present at the facility. If we determine 
that either biosecurity or animal welfare 
is being jeopardized at the facility, this 
oversight may require us to be 
physically present at the facility to 
provide services to safeguard either 
biosecurity or welfare of the horses. 
Additionally, APHIS may withdraw 
approval of the facility. However, 
APHIS often exercises this type of 
oversight by developing care plans and 
compliance agreements with entities, 
and by conducting subsequent spot 
audits in order to ensure that the terms 
of these plans and agreements are 
followed. 

In other instances within the 
proposed rule, ‘‘APHIS oversight’’ 
meant those occasions when APHIS 
representatives must be physically 
present at the facility to carry out a 
particular function. Those occasions 
will vary somewhat from facility to 
facility, and may even vary within the 
facility from importation to importation. 
Nonetheless, we have determined that 
APHIS representatives must be present 
at a facility to monitor import 
quarantine operations whenever they 
occur, and to provide other technical 
services related to biological security. 
Technical services include, but are not 
limited to, those measures necessary to 
prevent or limit the spread of disease 
within the facility if a horse in 
quarantine has been determined to be 
affected with an equine disease. 

To clarify this distinction, we have 
modified several paragraphs in § 93.308 
from our proposal to make the occasions 
that will necessitate our physical 
presence at the facility more explicit: 

• In the proposed rule, paragraph 
(c)(1)(ii)(C) stated that, in order for a 
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2 Best practices for biological security and animal 
care are those employed at our Federally 
maintained quarantine facilities or otherwise 
specified within operational memoranda issued by 
APHIS’ Veterinary Services division. APHIS will 
facilitate the operator’s access to these best 
practices prior to the execution of the compliance 
agreement. 

facility to be approved, the 
Administrator must determine that 
sufficient APHIS personnel are available 
to serve as representatives at the facility 
and to provide continuous oversight 
over import quarantine operations and 
other technical services related to 
biological security of the facility. In this 
final rule, that paragraph now states 
that, if a facility is approved, APHIS 
representatives will be present at all 
import quarantine operations to monitor 
them and will be present to provide 
technical services to ensure the 
biological security of the facility. It also 
specifies that these technical services 
include overseeing the disposition of an 
infected or exposed horse at the facility, 
in accordance with paragraph 
(c)(4)(v)(H). Import quarantine 
operations include, but are not limited 
to, visual inspection of the animal on 
arrival, identification of the animal with 
its accompanying import certificate, 
serological testing, and monitoring of 
routine diagnostic tests. 

• In the proposed rule, paragraph 
(c)(2)(ii)(B) stated that the compliance 
agreement that the operator of a 
privately owned facility or the 
operator’s agent and the Administrator 
must execute must provide that the 
facility’s quarantine operations are 
subject to the oversight of APHIS 
representatives. In this final rule, as part 
of the agreement, the operator now must 
agree to have APHIS representatives 
present at all import quarantine 
operations at the facility in order to 
monitor the import quarantine 
operations. 

• In the proposed rule, paragraph 
(c)(4)(i)(A) stated that, as part of the 
operating procedures at the facility, the 
quarantine of horses at the facility are 
subject to the oversight of APHIS 
representatives authorized to perform 
the services required by the rule and by 
the compliance agreement. In this final 
rule, that paragraph now specifies that 
APHIS representatives will be 
physically present at and monitor all 
import quarantine operations at the 
facility. 

• In the proposed rule, paragraph 
(c)(4)(v)(H) stated that should a horse be 
determined to be infected with or 
exposed to a communicable disease of 
horses, the final disposition of the horse 
must occur under the direct oversight of 
APHIS representatives. In this final rule, 
that paragraph now states that APHIS 
representatives must be physically 
present at and directly monitor the 
disposition of the horse. 

• In the proposed rule, we referred 
throughout § 93.308 to ‘‘quarantine 
operations.’’ In this final rule, to better 
delineate those procedures for which 

APHIS representatives will maintain a 
physical presence at quarantine 
facilities, we have changed every such 
reference to ‘‘import quarantine 
operations.’’ 

As part of the reevaluation that led to 
these clarifications, we also examined 
whether the maintenance of the facility, 
the daily care of horses under 
quarantine, the disposal of wastes, 
cleaning and disinfection procedures, 
incineration activities, and the 
handling, washing, and disposal of 
soiled and contaminated clothing at the 
facility could be performed without 
APHIS personnel being physically 
present on each occasion. We have 
determined that these activities and 
procedures need APHIS oversight, but 
that it is not necessary for APHIS 
representatives to maintain physical 
presence at them and direct or continual 
monitoring of them, unless we have 
reason to believe that these activities are 
being neglected or carried out in a 
manner that compromises either the 
biological security of the facility or the 
welfare of horses onsite. 

In order for APHIS to allow these 
practices to be conducted without our 
physical presence, however, we have 
determined that we must possess 
adequate knowledge of the standard 
practices that the operator of the facility 
will employ regarding these activities 
prior to APHIS’ initial approval of the 
facility. We have also determined that 
we must possess some mechanism 
whereby we can evaluate the operator’s 
adherence to these practices once the 
site is operational and, if necessary, take 
remedial measures to address any 
failure to comply with these standards. 

As a result of this determination, in 
§ 93.308, we have modified proposed 
paragraph (c)(2)(ii), which sets forth 
requirements for the compliance 
agreement that an operator of a facility 
or his or her agent must execute prior 
to APHIS approval of the facility, to 
specify that each compliance agreement 
must provide that the operator agrees to 
demonstrate, to the satisfaction of the 
Administrator, that the routine cleaning 
and maintenance of the facility, the 
daily care of animals in quarantine, the 
disposal of wastes at the facility, the 
cleaning and disinfection procedures 
employed by the facility, the handling, 
washing, and disposal of soiled and 
contaminated clothing worn within the 
facility, and the disposal of dead horses, 
whether onsite or offsite, adhere to the 
best practices of biological security and 
animal care; and provide that the 
operator agrees to random spot audits by 
APHIS representatives to determine 
whether employees and other personnel 

are complying with these practices.2 
These two requirements are found in 
subparagraphs (E) and (F) of paragraph 
(c)(2)(ii) in § 93.308 of this final rule. 

Accordingly, proposed paragraph 
(c)(4)(i)(B) of § 93.308, which pertained 
to the maintenance of the facility and 
the daily care of animals in quarantine, 
has been modified to reflect these 
changes to the compliance agreement. In 
this final rule, the paragraph provides 
that, if, as the result of a spot audit, or 
for any other reason, APHIS determines 
that the operator has failed to properly 
care for, feed, or handle quarantined 
horses as required by this final rule or 
in accordance with the terms of the 
compliance agreement, or has failed to 
maintain and operate the facility as 
provided in the rule or in accordance 
with the terms of the compliance 
agreement, APHIS representatives will 
furnish such services, will make 
arrangements for the sale or disposal of 
quarantined horses at the quarantine 
facility owner’s expense, or will begin 
the process for withdrawal of approval 
of the quarantine facility. In the 
proposed rule, this paragraph did not 
mention either spot audits or the 
compliance agreement, and did not state 
that nonadherence to the provisions of 
the rule could result in withdrawal of 
approval. 

In this final rule, the following 
paragraphs have been modified to 
specify that the procedures detailed in 
the paragraphs must be carried out in 
accordance with the term of the 
compliance agreement, and to state that 
the procedures are therefore subject to 
spot audits: 

• Paragraph (c)(3)(iii)(F), which 
pertains to the disposal of wastes at the 
facility; 

• Paragraph (c)(3)(iii)(H), which 
pertains to incineration activities; 

• Proposed (c)(3)(iv)(F), which 
pertains to the disposal of wastes at the 
facility; 

• Paragraph (c)(4)(iv)(C), which 
pertains to the handling, washing, and 
disposal of soiled and contaminated 
clothing worn within the quarantine 
facility; 

• Paragraph (c)(4)(iv)(D), which 
pertains to cleaning and disinfection 
procedures for equipment used in the 
quarantine area; 

• Paragraph (c)(4)(iv)(E), which 
pertains to cleaning and disinfection 
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procedures for vehicles entering and 
exiting the quarantine area; and 

• Paragraph (c)(4)(iv)(G), which 
pertains to cleaning and disinfection 
procedures for lot-holding areas. 

If, at any time, an APHIS 
representative discovers that employees 
or other authorized personnel are not 
following the terms of the compliance 
agreement, he or she may issue 
additional instructions regarding the 
measures that these individuals must 
take while import quarantine operations 
are being conducted at the facility 
(paragraph (c)(4)(ii)(C) of § 93.308). If 
employees do not follow these 
additional instructions, APHIS 
representatives may require the operator 
to bar these personnel from the facility 
(paragraph (c)(2)(ii)(D) of § 93.308). 
Finally, in this final rule, both 
paragraphs (c)(1)(iv)(C)(1) and 
(c)(4)(i)(B) of § 93.308 provide that 
nonadherence to the terms of this rule 
or the compliance agreement by the 
operator or his or her employees may 
result in withdrawal of approval of the 
quarantine facility. 

In response to the commenters’ 
questions regarding when APHIS would 
exercise oversight of the facility, APHIS 
representatives will ordinarily render 
their services during their normal tour 
of duty as APHIS employees. An APHIS 
employee’s tour of duty may vary, but 
always excludes Sundays and holidays. 
If circumstances require an APHIS 
employee to be present at the facility 
outside of his or her tour of duty, we 
will charge an overtime rate for those 
services. This rate is found in 9 CFR 
130.30(b). 

Similarly, in response to the 
commenters’ questions regarding the 
cost associated with APHIS oversight, in 
the proposed rule, we stated that we 
will charge for APHIS’ inspection of a 
facility at the hourly rates listed in 9 
CFR 130.30. We also stated that the 
operator of the facility would be charged 
for the services APHIS representatives 
provide in accordance with 9 CFR part 
130. 

In a related matter, as we mentioned 
above, proposed § 93.308(c)(1)(ii)(C) 
stated that part of APHIS’ initial 
evaluation of an application for 
approval of a facility would be a 
determination of whether sufficient 
APHIS personnel are available to serve 
as APHIS representatives at the facility, 
in order to provide continuous oversight 
of import quarantine operations and 
other technical services pertaining to 
biological security. 

Several commenters expressed 
concern regarding this paragraph. One 
commenter stated that APHIS does not 
currently have sufficient personnel at 

existing APHIS-operated quarantine 
facilities, and thus cannot assume 
oversight of privately owned facilities. 
Another stated that recent outbreaks of 
equine herpes virus (EHV–1) at an 
APHIS-operated quarantine facility 
suggest that the biological security risks 
associated with horse quarantine 
facilities have increased and necessitate 
that more personnel be assigned to the 
facility than APHIS can provide. A third 
commenter stated that it is unlikely that 
APHIS personnel will be available to 
continually staff the facilities, and we 
should therefore consider providing 
funding opportunities through 
cooperative agreements for State animal 
health officials to provide health 
inspection services at the facilities. A 
fourth commenter suggested that, in the 
event of a lack of adequate personnel, 
APHIS should delegate supervision of 
certain quarantine operations, such as 
the collection of blood samples, to 
private practitioners. 

Those commenters who stated that 
APHIS does not have sufficient 
personnel to serve as representatives at 
or to provide continual oversight of a 
quarantine facility appear to have based 
their evaluation, in large part, on an 
expansive understanding of ‘‘APHIS 
oversight.’’ We consider the 
clarifications and amendments we have 
made to the proposed rule regarding the 
nature of this oversight to be sufficient 
to address this aspect of the 
commenters’ concerns. 

In addition, by making a 
determination that APHIS must have 
sufficient personnel to serve as 
representatives to a facility one of the 
conditions for the Administrator’s 
initial approval of the facility, we are 
afforded the opportunity to evaluate 
both the extent to which such approval 
could have a detrimental impact on 
existing import quarantine operations at 
APHIS-operated facilities, and the 
likelihood that a future outbreak of a 
foreign animal disease would cause us 
to have insufficient personnel to oversee 
import quarantine operations and assure 
biosecurity at any facility, whether 
privately operated or maintained by 
APHIS. If the Administrator determines 
that approval of a privately operated 
facility would jeopardize import 
quarantine operations or biosecurity at 
an existing quarantine facility, he or she 
will not grant such approval. 

We consider APHIS oversight of 
import quarantine operations and other 
related services conducted at a facility 
to be necessary for us to carry out our 
responsibility under the AHPA to 
prevent the introduction of a foreign 
communicable disease of horses into the 
domestic equine population. We do not 

consider it appropriate to delegate this 
responsibility to private practitioners or 
State animal health officials. However, 
this rule does not amend or supplant the 
existing regulations in 9 CFR part 93 
that pertain to the various operations 
that accredited veterinarians and State 
animal health officials may conduct in 
order to provide care for imported 
horses or in order to prevent the spread 
of communicable equine diseases. 

We address the commenter’s concerns 
regarding the biological security of 
equine quarantine facilities in light of 
the 2006 outbreak of EHV–1 in the 
section below titled ‘‘Comments on 
Construction Requirements.’’ 

Comment Regarding the Role of State 
Departments of Agriculture 

One commenter asked whether APHIS 
oversight involves parallel supervision 
of the quarantine facility by State 
departments of agriculture, State 
veterinarians, and State animal health 
agencies. If it does not, the commenter 
suggested the final rule authorize such 
entities to be consulted and have some 
authority in the approval of the facility, 
in any decision regarding the location of 
the facility, in approval of contingency 
plans for emergency medical care of 
quarantined horses and possible 
disposal of all horses housed at the 
facility, in the granting of variances 
from the terms of the rule, and in the 
decisionmaking process for denying or 
withdrawing approval of the facility. 

As we mentioned above, it is APHIS’ 
responsibility under the AHPA to 
prevent the introduction of foreign 
communicable diseases of horses into 
the domestic equine population. As part 
of this duty, it is necessary for us to 
make the ultimate determination in 
those areas described by the commenter. 
Therefore, we do not consider it 
possible to delegate responsibility to or 
share responsibility with State animal 
health authorities for these 
determinations in the manner requested 
by the commenter. 

However, our responsibility does not 
preclude APHIS from asking State 
authorities to provide guidance 
regarding the approval of a proposed 
facility. Indeed, on many occasions, we 
may have to solicit such input in order 
to determine whether a proposed 
facility meets local and State 
environmental regulations. Such a 
determination is required in paragraph 
(c)(5) of § 93.308. 

In addition, APHIS has recently 
undertaken an initiative to facilitate 
greater communication with State 
agricultural agencies, and to establish 
greater collaboration among Federal and 
State officials in the development of 
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effective strategies to respond to animal 
disease events and emergency situations 
at the State and local levels. We will 
implement this rule in a manner that is 
consistent with that initiative, 
especially in matters pertaining to the 
biosecurity of the facility and the health 
of livestock in the area of the facility. 

Comment Regarding Temporary, 
Privately Owned Quarantine Facilities 

In our proposal, we proposed to 
amend paragraphs (b) and (c) of § 93.308 
by combining the two paragraphs, 
which contained requirements for 
temporary, privately owned horse 
quarantine facilities, into a single 
paragraph (b), and by making several 
nonsubstantive changes to the text of 
these paragraphs. 

One commenter asked whether these 
changes established new regulations for 
such temporary facilities. In the 
commenter’s estimation, it would prove 
impracticable to have temporary 
facilities adhere to the same standards 
as permanent facilities. 

We are maintaining the existing 
provisions for temporary, privately 
owned quarantine facilities. This rule 
establishes standards solely for 
permanent facilities. 

Comments Regarding Denial or 
Withdrawal of APHIS Approval 

In § 93.308, proposed paragraph 
(c)(1)(iv) set forth a protocol for denying 
or withdrawing approval of a 
permanent, privately owned horse 
quarantine facility, and reasons for 
APHIS to deny or withdraw such 
approval. Among other reasons, we 
stated that, if the operator or a person 
responsibly connected with the business 
of the quarantine facility acts as a paid 
agent (broker) for the importation or 
subsequent sale of a horse, APHIS could 
deny or withdraw approval of a 
privately owned horse quarantine 
facility. 

We deemed a person to be responsibly 
connected with the business of the 
quarantine facility if that person has an 
ownership, mortgage, or lease interest in 
the facility’s physical plant, or if that 
person is a partner, officer, director, 
holder, or owner of 10 percent or more 
of its voting stock, or is an employee in 
a managerial or executive capacity. We 
included these provisions in our 
December 2006 proposal in response to 
comments that we received regarding 
our July 2002 proposal. The commenters 
on the earlier proposal suggested that an 
operator who also acted as a broker 
would face conflicts of interest while 
housing, treating, and caring for horses 
imported by other brokers. 

We received two comments regarding 
these provisions. Both commenters 
considered the measure to be overly 
restrictive, and suggested that a person 
engaged in both operation of the facility 
and import brokerage would not 
necessarily encounter a substantive and 
irresoluble conflict of interest. One of 
these commenters asserted that the one 
permanent, privately owned horse 
quarantine facility currently in 
operation has functioned as an import 
broker almost since its establishment, 
without incident or complaint. In lieu of 
these provisions, the commenters 
suggested that APHIS forbid operators 
from discriminating against any 
importer or agent, under penalty of fines 
or withdrawal of approval. 

We are making no changes to the 
proposed rule in response to these 
comments. If an operator acts as a 
broker, this may not necessarily lead to 
conscious discrimination against the 
horses of other brokers, or in favor of 
one’s own horses. However, it does 
predispose the operator to act in a 
manner that serves, or at least preserves, 
his or her economic interest in the 
horses under quarantine, and creates an 
incentive for the operator to 
discriminate in favor of his or her own 
horses, those of a family member, or 
those belonging to an individual who 
has a business relationship with the 
operator. Prohibiting operators from 
acting as brokers is necessary to prevent 
these conflicts. 

Another commenter suggested that 
APHIS could largely resolve this 
conflict of interest and make this 
provision unnecessary by privatizing all 
existing Federal horse quarantine 
facilities. The commenter did not 
explicitly state why such privatization 
would attenuate this conflict of interest, 
but appeared to suggest that this action 
would provide an opportunity for other 
brokers to assume ownership of these 
Federal facilities. 

Such privatization would not remove 
the conflict of interest, since it would 
still allow operators to act as brokers. 

The same commenter suggested that, 
if we do not pursue privatization, these 
provisions are insufficient. The 
commenter pointed out that the one 
currently operating permanent, 
privately owned horse quarantine 
facility not only engages in import 
brokerage, but also functions as a 
retailer in the shipping industry. The 
commenter suggested that operators 
who act as shippers may encounter 
similar conflicts to those who act as 
brokers. Therefore, the commenter 
asked that, if we do not pursue 
privatization, we should consider 

prohibiting operators not only from 
brokerage, but also from retail shipping. 

Operators do not possess as 
immediate and substantive an economic 
interest in the horses they ship as they 
do in those horses for which they act as 
brokers. If an operator assumes 
brokerage of a horse, the economic 
interest that the operator gains in the 
horse necessarily creates incentives for 
the individual to use his or her position 
as an operator in order to preserve and, 
if possible, increase the value of the 
horse, or conversely, to use that position 
to create competitive disadvantages for 
other brokers utilizing his or her facility. 
If an operator becomes the shipping 
agent for a horse, but does not function 
as the horse’s broker, the economic 
interest that the operator has lies not in 
the horse itself, but in conveyance of the 
animal to or from the quarantine 
facility. This sort of interest creates only 
tangential or incidental incentives for 
the individual to use his or her position 
as an operator to maintain or increase 
the value of the animal to be shipped. 
For this reason, we do not consider the 
potential conflicts associated with retail 
shipping equivalent to those associated 
with brokerage, and are therefore not 
including shipping of horses as a reason 
to deny or withdraw approval of a 
permanent, privately owned quarantine 
facility in this final rule. 

Comments Regarding the Compliance 
Agreement for Permanent Facilities 

In § 93.308, proposed paragraph (c)(2) 
stated that the operator of the facility or 
his or her agent would have to execute 
a compliance agreement with the 
Administrator. In the proposal, we 
specified that the compliance agreement 
would have to provide that the facility 
would have to meet all applicable 
requirements of proposed § 93.308 and 
that the facility’s quarantine operations 
would be subject to the oversight of 
APHIS representatives. The compliance 
agreement also stated that the operator 
of the facility would be responsible for: 

• The cost of the facility; 
• All costs associated with the 

facility’s maintenance and operation; 
• All costs associated with the hiring 

of employees and other personnel to 
attend to the horses as well as to 
maintain and operate the facility; 

• All costs associated with the care of 
quarantined horses, such as feed, 
bedding, medicines, inspections, 
testing, laboratory procedures, and 
necropsy examinations; and 

• All APHIS charges for the services 
of APHIS representatives in accordance 
with § 93.308 and 9 CFR part 130. 

The compliance agreement would 
further provide that the operator would 
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agree to bar from the facility any 
employee or other personnel at the 
facility who fails to comply with the 
standards governing permanent, 
privately owned quarantine facilities, 
found in paragraph (c) of § 93.308, with 
other provisions of 9 CFR part 93, with 
any terms of the compliance agreement, 
or with any related instructions from 
APHIS representatives. 

Two commenters expressed concern 
regarding the section of the compliance 
agreement in which the operator agrees 
to pay all charges for services rendered 
by APHIS representatives assigned to 
the facility. One of the commenters 
stated that this stipulation is at odds 
with the procedures in place at the one 
permanent, privately owned quarantine 
facility currently in operation, and is 
inconsistent with the practices of 
APHIS-operated quarantine facilities. 
The commenter stated that at such 
facilities the importer of record or the 
shipping agent is responsible for all fees 
for APHIS services. 

The fees that APHIS assesses on 
importers and shipping agents at the 
quarantine facilities that we operate are 
for services rendered directly on behalf 
of the importer or shipping agent, such 
as meeting the importer or agent at the 
port of entry in order to facilitate 
transportation of the animal to the 
quarantine facility, or drawing blood for 
routine serological tests once import 
quarantine operations have been 
completed. 

In contrast, the services that APHIS 
employees will provide at privately 
owned equine quarantine facilities will 
be directly related to conducting import 
quarantine operations and maintaining 
biosecurity for all horses at the facility, 
and are thus properly rendered on 
behalf of the operator of the facility, 
rather than on behalf of a specific 
importer or agent. Therefore, it is 
reasonable that the operator of the 
facility should agree to pay all charges 
for such services. This provision is 
consistent with the standards currently 
in place for temporary, privately owned 
quarantine facilities, which require the 
operator of the facility to bear all 
maintenance and operation costs. 

Finally, it is important to note that 
this rule does not prohibit the operator 
of a privately owned equine quarantine 
facility from passing on the costs of 
APHIS’ services to the importer of 
record or the shipping agent. 

Another commenter asked if pricing 
structures for the services rendered at 
the privately owned facilities will 
correspond to those already in place for 
APHIS-operated quarantine facilities. 

As we mentioned in the proposed 
rule, APHIS will charge for its services 

according to 9 CFR part 130. We will 
not regulate the amount that the 
operators of a facility may charge for 
services that they themselves provide. 

Comments Regarding Location 
Requirements 

In § 93.308, proposed paragraph 
(c)(3)(i) set forth location requirements 
for permanent, privately owned 
quarantine facilities. These required that 
the quarantine facility must be located 
in proximity to a port authorized under 
paragraph (e) of § 93.303 of the 
regulations, and that the site and the 
specific routes for the movement of 
horses from the port to the site must be 
approved by the Administrator based on 
consideration of whether the site or 
routes would put the horses in a 
position that could result in the 
transmission of communicable diseases 
to domestic horses. In both our 
December 2006 proposal and our July 
2002 proposal, we decided not to 
specify a maximum distance that a 
facility could be located from a port of 
entry. In each proposal, we cited the 
diversity of locations of possible ports of 
entry as a reason for not setting such a 
distance: Some may be located in large 
metropolitan areas, with the nearest 
concentration of livestock many miles 
away, while others may be in towns 
with rural areas and high concentrations 
of livestock within a very short distance 
of the port. 

Two commenters asked that APHIS 
add provisions to specify a maximum 
distance that a quarantine facility can be 
from a port of entry. One of these 
commenters stated that, if a quarantine 
facility were located many miles from a 
port of entry, a horse refused entry at 
one of the quarantine facilities would 
have to be transported a great distance 
before being exported from the United 
States. In the commenter’s estimation, 
transporting a diseased horse for such a 
period of time, even under the most 
stringent biological security measures, 
would pose a substantial risk of disease 
spread through third-party vectors, such 
as flies and gnats. 

We do not consider it possible to set 
a maximum distance that a quarantine 
facility can be located from a port of 
entry. In light of the diversity of places 
in which persons may consider locating 
a permanent facility, and the possibly 
substantive variations among different 
ports of entry, setting specific distances 
may result in regulations that are too 
stringent for some facilities, and too lax 
for others. 

In a similar matter, in our July 2002 
proposal, we proposed to require that 
the facility be located at least one-half 
mile from premises holding livestock or 

horses. In response to a commenter who 
suggested that other requirements in our 
proposal established adequate 
biosecurity to render such a requirement 
unnecessary, we reevaluated the need 
for this requirement, and removed it 
from our December 2006 proposal. 
Instead, we specified that the site would 
have to be approved by the 
Administrator as described above. The 
Administrator will take into 
consideration the proximity of the 
quarantine facility to the nearest port of 
entry, and the disease risks posed by 
transit of an infected horse from the port 
to the facility, in making his or her 
determination whether to approve the 
construction of the facility. 

A commenter on the December 2006 
proposal suggested that mandating a 
minimum distance that a facility can be 
constructed from the surrounding horse 
population greatly reduces the 
likelihood of disease spread to that 
population and the possibility of a 
subsequent equine disease outbreak in 
the vicinity of the facility, and such a 
requirement ought to be included in the 
final rule. 

We have evaluated the biosecurity 
requirements we described in the 
proposed rule, and determined that they 
are adequate to mitigate the possibility 
of disease spread. Therefore, if all other 
procedures described in this rule are 
followed at a private, permanently 
owned quarantine facility, a distance 
requirement is unnecessary. 

We note, however, that we are 
requiring that each application for 
approval of a quarantine facility must 
specify the location and street address 
of the facility. This requirement affords 
the Administrator the opportunity to 
assess the specific risks posed by that 
location, in accordance with paragraph 
(c)(3)(i) of § 93.308, and to specify 
additional biological security measures, 
beyond those specified in the rule, that 
the facility must adopt in order to 
address these risks and prevent disease 
spread. As specified in paragraph 
(c)(1)(ii)(B) of § 93.308, the 
Administrator may impose such 
additional requirements within the 
terms of the compliance agreement. 

If the Administrator decides that the 
disease risks associated with a 
particular location are insurmountable, 
even with the imposition of such 
additional biosecurity requirements, he 
or she will not approve the location of 
the facility. 

Comments Regarding Construction 
Requirements 

In § 93.308, proposed paragraph 
(c)(3)(ii) set forth construction 
requirements for permanent, privately 
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owned horse quarantine facilities. The 
proposed basic standards for the facility 
addressed perimeter fencing, entrances 
and exits, windows, lighting, loading 
docks, surfaces, horse stalls, aisleways, 
isolation stalls, showers, APHIS space, 
necropsy areas, storage space, 
restrooms, ventilation, climate control, 
fire alarms, and communications 
systems. 

Our July 2002 proposed rule included 
several specific construction 
requirements for lot-holding areas. 
These areas, which we defined as ‘‘areas 
within a permanent, privately owned 
quarantine facility in which lots of 
horses are held,’’ would have had 
separate drainage and heating, 
ventilation, air conditioning systems, 
and physical barriers. Our December 
2006 proposed rule retained the 
provisions regarding lot-holding areas, 
but provided more options for operators 
to provide biological security within 
these areas, such as cleaning and 
disinfection after each use of an area. 

One commenter suggested that APHIS 
remove those additional options for lot- 
holding areas and return to the more 
stringent requirements presented in the 
July 2002 proposed rule. The 
commenter cited the 2006 outbreak of a 
neurotropic EHV–1 mutation in a lot of 
horses at a permanent, APHIS-operated 
quarantine facility as evidence of the 
significant disease risks that may arise 
at a quarantine facility, and suggested 
that the revisions to lot-holding areas set 
forth in our December 2006 proposal 
did not take these risks into adequate 
account. The commenter therefore 
suggested that APHIS reevaluate the 
construction standards proposed for 
these areas in light of the outbreak. 

We are making no change in response 
to this comment. The construction 
standards in the December 2006 
proposal called for physical barriers to 
be erected to separate different lots of 
horses at the facility, so that horses in 
one lot cannot have physical contact 
with horses in another lot, their 
excrement, or their discharges. In 
addition, the sanitary standards in the 
2006 proposal stated that each lot- 
holding area of the facility would have 
to be thoroughly cleaned with a 
disinfectant upon release of a lot of 
horses before a new lot of horses can 
enter the lot-holding area. APHIS has 
determined that these safeguards, which 
are comparable to those at APHIS- 
operated facilities, effectively limit the 
spread of communicable diseases of 
horses between lots of horses at a 
facility. We note, in this regard, that the 
biological security measures in place at 
the quarantine facility that was the site 
of the EHV–1 outbreak limited the 

spread of the disease to one lot of 
horses—neither lots in adjacent holding 
areas nor subsequent lots at the 
quarantine facility tested positive for the 
virus. 

Finally, if a disease of horses, whether 
foreign or endemic to the United States, 
spreads within a particular lot of horses, 
the horses in that lot are subject to the 
provisions of paragraph (c)(4)(v)(H) of 
§ 93.308, which sets forth requirements 
regarding the final disposition of horses 
infected with or exposed to a 
communicable disease of horses. 

Another commenter stated that the 
construction requirements presented in 
the December 2006 proposed rule were 
not sufficiently delineated. The 
commenter asserted that, instead of 
creating objective and unilaterally 
binding specifications, APHIS had made 
standards primarily dependent on the 
judgment of APHIS representatives who 
inspect and approve the facility. In the 
commenter’s opinion, this could result 
in wide deviations regarding the 
biological security of various facilities, 
and would necessarily make it difficult 
for a third party to determine the criteria 
by which the representative has 
evaluated a facility. The commenter 
suggested that, at a minimum, the final 
rule provide more detailed criteria for 
the construction of drainage and heating 
systems, ventilation, air conditioning 
systems, physical barriers, and material 
used in the construction of floors and 
walls within the quarantined area. 

We are making no change in response 
to this comment. Our June 2002 
proposed rule contained more specific 
construction criteria for lot-holding 
areas, floor drains, physical barriers, 
showering areas, areas for breaks and 
meals, and heating and ventilation units 
within the facility. In response to those 
proposed requirements, several 
commenters pointed out that some of 
these requirements were more 
restrictive than the design of various 
APHIS-operated facilities. Other 
commenters suggested that we generally 
amend the construction requirements to 
allow operators as many design 
variations as possible. Accordingly, in 
drafting our December 2006 proposal, 
we reevaluated the construction 
requirements that we proposed in 2002 
and determined that, on certain 
occasions, the requirements of our 2002 
proposal were indeed inconsistent with 
those at APHIS-approved facilities. On 
other occasions, we determined that the 
requirements could be adjusted to allow 
operators more options to provide 
adequate biological security at the 
facility. This led us to modify the 
construction requirements mentioned 
by the commenter. 

The APHIS approval process will 
ensure that all permanent, privately 
owned facilities are constructed in a 
manner adequate to prevent the 
transmission of disease between lot- 
holding areas, thus preventing any wide 
deviations with regard to biosecurity. In 
addition, we note that, under paragraph 
(c)(1)(ii)(B) of § 93.308, the 
Administrator may impose additional 
construction requirements within the 
terms of the compliance agreement, 
beyond those specified in the rule, if he 
or she determines these requirements to 
be necessary to prevent the transmission 
of diseases into, within, or from the 
facility. 

Several commenters suggested that 
the construction standards be modified 
to allow or require exercise equipment 
or ‘‘turn-out’’ pens for horses in 
quarantine. Such accommodations, the 
commenters stated, would allow horses 
under quarantine to maintain muscle 
tone and general overall health. 

Allowing a horse under quarantine to 
be separated from its lot and released for 
exercise to an area of the facility outside 
the lot-holding area, whether indoor or 
outdoor, presents an unacceptable risk 
of disease spread. We note, in this 
regard, that horses that are required 
under the regulations to be quarantined 
for extended periods of time after their 
importation often have been imported 
from regions where a communicable 
equine disease is known to exist, or 
from regions that engage in trade with 
such regions and do not require testing 
or vaccination for that disease. 

We recognize, however, that it may be 
possible to place exercise equipment in 
the stalls or in other parts of the lot- 
holding areas, depending on the size or 
construction of such areas. Therefore, 
we have modified proposed paragraph 
(c)(3)(i)(G) of § 93.308, which stated that 
the stalls in which horses are kept 
would have to be large enough to allow 
each animal to make normal postural 
and social adjustments with adequate 
freedom of movement, to further state 
that exercise equipment for horses may 
be kept in the stalls, provided that there 
will still be sufficient space within the 
stall for the horses to move freely once 
the equipment is installed. 

Moreover, the regulations in this final 
rule allow exercise equipment to be kept 
in the lot-holding areas themselves. Any 
such equipment would, however, be 
subject to the cleaning and disinfection 
procedures required for lot-holding 
areas. To clarify this provision, we have 
modified proposed paragraph 
(c)(4)(iv)(D), which contained cleaning 
and disinfection requirements for 
equipment used within the quarantine 
area of the facility, to specify that these 
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requirements also pertain to exercise 
equipment located within the 
quarantine area. 

Comment Regarding Requirements for 
Isolation Stalls 

In § 93.308, proposed paragraph 
(c)(3)(ii)(I) addressed requirements for 
the means of isolation within 
permanent, privately owned facilities. 
We stated that the facility must have 
physical barriers to separate different 
lots of horses at the facility, so that 
horses in one lot cannot have physical 
contact with horses in another lot, or 
their excrement or discharges. We also 
stated that the facility must have stalls 
capable of isolating any horses 
exhibiting signs of illness. 

One commenter pointed out that we 
did not specify a location for these 
stalls. As a result, the commenter was 
uncertain whether APHIS intended 
stalls to be constructed in a separate 
building or merely in such a manner 
that the horse does not have direct 
contact with other horses in its lot. 

An isolation stall may be constructed 
in a separate building or within the 
quarantine area, provided that, in the 
estimation of the Administrator, the 
stall is able to physically isolate the 
horse from other horses at the facility. 

Comment Regarding Requirements for 
Necropsy Areas and Carcass Removal 

In § 93.308, proposed paragraph 
(c)(3)(ii)(L) set forth construction 
requirements for necropsy areas used by 
permanent, privately owned quarantine 
facilities. These required that all 
facilities must either have an area for 
conducting necropsies onsite, or must 
have designated an alternate facility, 
approved by the Administrator, at 
which a suitable necropsy area is 
available. In proposed paragraph 
(c)(3)(iii)(G) of § 93.308, which set forth 
sanitation requirements for permanent, 
privately owned quarantine facilities, 
we stated that each facility must have 
the capability to dispose of horse 
carcasses in a manner approved by the 
Administrator and under conditions 
that minimize the risk of disease spread. 

One commenter stated that the carcass 
disposal requirements appear to be 
based on the quarantine facility’s use of 
an onsite necropsy area. If the 
quarantine facility utilizes an alternate 
facility for necropsies, however, the 
commenter suggested that these 
disposal requirements no longer apply, 
since the sanitary disposal of the carcass 
after necropsy would become the 
responsibility of this other facility. 

We are making no change in response 
to this comment. When a horse dies at 
a permanent, privately owned facility, 

the operator assumes ultimate 
responsibility for the disposal of its 
carcass in a manner acceptable to the 
Administrator, and under direct 
oversight of APHIS, whether the 
necropsy is conducted onsite or at 
another facility. The location of the 
necropsy, then, has no bearing on the 
disposal requirements. 

Comment Regarding Security 
Requirements 

In proposed paragraph (c)(3)(iv) of 
§ 93.308, we set forth security 
requirements for permanent, privately 
owned facilities. We proposed that the 
facility and premises be kept locked and 
secure at all times. We also proposed to 
require that the facility and premises 
must have signs indicating that the 
facility is a quarantine area and no 
visitors are allowed. 

Further, we proposed to require that 
the facility and premises either be 
guarded at all times by representatives 
of a bonded security company or, 
alternatively, have an electronic security 
system that indicates the entry of 
unauthorized persons into the facility. 

Finally, we proposed to require that 
the operator of the facility notify the 
designated APHIS representative 
whenever a breach of security occurs or 
is suspected of having occurred. 
Further, if a disease is diagnosed in 
quarantined horses, we stated that the 
Administrator may require the operator 
to have the facility guarded by a bonded 
security company in a manner that the 
Administrator deems necessary to 
ensure the biological security of the 
facility. 

One commenter stated that these 
provisions appear to prohibit any 
individual, including authorized 
personnel, from entering the facility, 
except in the presence of an APHIS 
representative. During all other times, it 
appeared to the commenter as if the 
facility would have to be locked and the 
entrances to it guarded, protected by 
alarm, barred, or sealed. 

Paragraph (c)(4)(iii) grants authorized 
employees and other personnel assigned 
to work at the facility access to the 
facility premises as well as the 
quarantine area, even in the absence of 
an APHIS representative. This provision 
addresses the commenter’s concerns. 

Comment Regarding Personnel 
Requirements 

In proposed paragraph (c)(4)(ii) of 
§ 93.308, we set forth personnel 
requirements for permanent, privately 
owned quarantine facilities. Among 
other provisions, these proposed that: 

• The operator of the facility would 
have to provide APHIS with a 

continually updated list of all personnel 
who have access to the facility; and 

• The operator of the facility would 
have to provide APHIS with signed 
statements from every employee and 
any other personnel hired by the 
operator and working at the facility in 
which the person agrees to comply with 
all regulations governing permanent, 
privately owned horse quarantine 
facilities, other applicable provisions of 
9 CFR part 93, all terms of the 
compliance agreement, and any related 
instructions from APHIS representatives 
pertaining to quarantine operations. 

One commenter stated that both the 
list of personnel and the signed 
compliance statements appear to be 
unnecessary, if APHIS representatives 
will be physically present at all times to 
oversee the facility. 

As discussed earlier, APHIS will 
ordinarily only maintain a physical 
presence at and direct supervision of 
import quarantine operations and 
certain technical services related to the 
biological security of the facility. 
Therefore, in order to ensure the general 
biological security of the facility, it is 
important that APHIS representatives 
have a continually updated list of all 
personnel with access to the facility, 
one that takes into consideration 
employee turnover at the facility itself 
and at any company with access to the 
facility. It is also important that all 
personnel agree to adhere to the 
biological security measures set forth 
within the rule and the compliance 
agreement. 

That said, we do recognize that the 
proposed rule could be construed to 
suggest that, although APHIS personnel 
will be physically present at the facility, 
compliance agreements and signed 
statements from personnel must be 
submitted to APHIS employees at an off- 
site location, rather than to the 
personnel assigned to the facility, for 
review. This is not the case. The 
operator may submit such records to 
APHIS personnel assigned to the 
facility. The records will then be 
forwarded to the appropriate area 
veterinarian-in-charge office. 

Comments Regarding Showering 
Requirements 

In § 93.308, proposed paragraph 
(c)(4)(iv) set forth sanitation 
requirements for permanent, privately 
owned facilities. Proposed 
(c)(4)(iv)(A)(1) and (2) included 
provisions requiring that all persons 
granted access to the quarantine area 
shower when entering and leaving that 
area, and that all persons shower when 
leaving the necropsy area if a necropsy 
is in the process of being performed or 
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has just been completed, and portions of 
the animal remain exposed. 

One commenter stated that these 
provisions were not the practice of the 
one permanent, privately owned horse 
quarantine facility currently in 
operation. The commenter suggested 
that the facility’s standards, which 
require personnel to wash their overalls 
and shower before leaving work, would 
provide a less burdensome alternative to 
the provisions of our proposal. 

‘‘Shower in/shower out’’ is 
considered a cornerstone of biosecurity, 
and is recognized and recommended by 
government, academia, and industry to 
prevent the spread of disease agents into 
or from live animal facilities. 
Accordingly, APHIS has determined 
that showering reduces the risk of 
disease spread from quarantine or 
necropsy areas, and may, in certain 
instances, remove a pathway for the 
transmission of a communicable disease 
of horses. Therefore, these provisions 
represent the practices of APHIS- 
operated facilities. They have thus been 
evaluated for efficacy and general 
applicability. Conversely, the 
commenter provided no data suggesting 
that the practices of the one permanent, 
privately owned horse quarantine 
facility currently in operation are 
equally effective risk-mitigation 
measures. 

The same commenter stated that 
showering requirements, in themselves, 
do not adequately address the risk of the 
spread of communicable diseases of 
horses, since they do not preclude the 
movement of waste material from a 
quarantined area. 

The rule provides multiple safeguards 
to prevent the movement of waste 
material from the quarantine area. In 
§ 93.308, paragraphs (c)(4)(iv)(A)(3) 
through (5) require that personnel at the 
facility who enter or leave the 
quarantine area must wear protective 
work clothing and footwear upon 
entering the area and must change this 
clothing if it becomes soiled or 
contaminated. Paragraph (c)(4)(iv)(C) 
stipulates that the operator of the 
facility must handle, wash, or dispose of 
this soiled and contaminated clothing in 
accordance with the terms of the 
compliance agreement, and thus in a 
manner approved by the Administrator 
as consistent with the best practices of 
biological security. Paragraphs 
(c)(4)(iv)(D), (E), (F), and (G) establish 
cleaning and disinfection protocols for 
equipment and vehicles used within the 
facility, loading docks, and lot-holding 
areas. Thus, our proposed showering 
requirements were simply one of several 
sanitary practices that the facility would 
have to employ to address, among other 

things, the risk associated with the 
movement of waste material from the 
quarantine area. 

Finally, the commenter asserted that 
the sanitary requirements of the 
proposed rule do not prevent grooms, 
owners, and other personnel who have 
traveled with a diseased horse from its 
country of origin from moving freely 
throughout the United States once they 
have disembarked. The commenter 
suggested that, if such individuals 
became exposed to a communicable 
equine disease, they could spread the 
disease throughout the United States. 

APHIS personnel and employees of 
the Department of Homeland Security’s 
Bureau of Customs and Border 
Protection may inspect individuals, 
their clothing, and their articles at ports 
of entry in order to prevent the 
introduction of a communicable equine 
disease into the domestic equine 
population. 

Comments Regarding Requirements for 
the Handling of Horses Under 
Quarantine 

In § 93.308, proposed paragraph 
(c)(4)(v) set forth requirements for the 
handling of horses in quarantine at a 
permanent, privately operated facility. 
Proposed paragraph (c)(4)(v)(B) stated 
that each lot of horses to be quarantined 
must be placed in the facility on an ‘‘all 
in, all out’’ basis, so that no horse may 
be taken out of the lot while it is in 
quarantine, except for diagnostic 
purposes or as provided in paragraph 
(a)(4) of § 93.308, and no horse may be 
added to the lot while the lot is in 
quarantine. 

One commenter objected to the ‘‘all 
in, all out’’ requirement. The commenter 
stated that this requirement is not the 
practice of the one permanent, privately 
owned horse quarantine facility 
currently in operation, and is not 
consistent with the practices employed 
at APHIS-operated quarantine facilities. 
At the privately operated facility, the 
commenter stated, a horse under 
quarantine may be removed from its lot 
if the importer provides evidence that 
the horse has originated from a separate 
premise of origin than other horses in 
the lot. 

It presents a grave risk to the 
biological security of a facility to allow 
horses onsite to be separated from their 
lot before import quarantine operations 
are conducted or while they are still 
ongoing for any reason other than 
diagnostic purposes or disposition of a 
diseased horse. For this reason, we only 
allow horses to be separated from their 
lot at an APHIS-operated facility for the 
purposes of diagnosis or disposition. 
Therefore, the provisions of the 

proposed rule were indeed modeled on 
APHIS’ practices at our facilities. 

However, in reviewing our proposal, 
we have determined that, once import 
quarantine operations are completed, 
these risks are attenuated, and horses 
still at the facility may be separated 
from their lot without a significant risk 
of disease spread. Accordingly, we have 
modified proposed paragraph 
(c)(4)(v)(B) to specify that, once import 
quarantine operations have been 
completed on a lot, but while the lot is 
still at the facility, a horse may be 
removed from that lot. 

Proposed paragraph (c)(4)(v)(C) stated 
that the facility must provide sufficient 
feed and bedding for horses in 
quarantine, and that the feed and 
bedding must be free of vermin and not 
spoiled, and cannot originate from an 
area that we have designated as an area 
quarantined for splenetic or tick fever. 

One commenter agreed that feed and 
bedding should not originate from an 
area quarantined for splenetic or tick 
fever, but suggested that we should also 
prohibit facilities from being 
constructed in those areas. 

We are making no change in response 
to this comment. The initial application 
for approval of a facility must provide 
the location of the proposed facility. 
This is necessary, in part, for the 
Administrator to adequately evaluate 
the disease risks endemic to the area in 
which the facility would be located, and 
the biological security measures that the 
facility would need to adhere to in order 
to adequately respond to these disease 
risks. Approval of the facility is 
contingent on such evaluations. 

Proposed paragraph (c)(4)(v)(D) would 
have prohibited the breeding of horses 
or collection of germplasm from horses 
during the quarantine period, and stated 
that horses in quarantine would be 
subject to tests and procedures as 
directed by an APHIS representative to 
determine whether they are free from 
communicable diseases of horses. 

Two commenters suggested that we 
remove our prohibition on the 
collection of germplasm during the 
quarantine period. One stated that such 
collection is often necessary during 
quarantine operations to aid in the 
differential diagnosis and proper 
treatment of a horse under quarantine. 
Another pointed out that the July 2002 
proposed rule had provided for the 
collection of germplasm during 
quarantine operations, if it was 
necessary for a required import testing 
procedure. This commenter suggested 
that our reason for removing this 
exception from the December 2006 
proposed rule, that no such testing 
procedures are currently required, does 
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not take into account mandatory testing 
requirements for CEM. 

The first commenter provided no 
examples of diseases for which 
germplasm collection is necessary for 
differential diagnosis or treatment, nor 
did the commenter explain under what 
circumstances the efficacy of quarantine 
operations depends on germplasm 
collection. 

We note that germplasm collection is 
not part of APHIS’ required import 
testing procedures for CEM. In 
§ 93.301(e)(3) of the regulations, as part 
of these testing procedures, APHIS does 
require the collecting of specimens from 
the surface of the prepuce, urethral 
sinus, and fossa glandis of stallions 
while the horses are in full erection. 
However, the specimens collected are 
not germplasm, but a bacterial culture 
from the areas. 

There are, therefore, no foreign 
communicable diseases of horses for 
which APHIS considers germplasm 
collection necessary for differential 
diagnosis or proper treatment. 

Proposed paragraph (c)(4)(v)(I) of 
§ 93.308 would have prohibited the 
vaccination of horses in quarantine. 

Several commenters suggested that 
APHIS remove this prohibition. They 
agreed with APHIS that vaccinating a 
horse before serological exams are 
conducted may alter a horse’s immune 
system, affect diagnostic serology, and 
potentially produce inaccurate results. 
However, they suggested that after the 
results of these serological exams have 
been obtained and confirmed, but before 
horses have been released from the 
facility, we should allow the animals to 
be vaccinated, especially for equine 
diseases endemic to the area of the 
United States in which the facility is 
located. 

We agree with these commenters, and 
have therefore modified in this rule 
proposed paragraph (c)(4)(v)(I) to 
provide that, once import quarantine 
operations have been completed on a lot 
at the facility, but while the lot is still 
held at the facility, horses in that lot 
may be vaccinated. 

Miscellaneous 
In our proposal, we proposed to 

define a ‘‘temporary, privately owned 
quarantine facility’’ as ‘‘a facility that 
offers quarantine services for a special 
event and that is owned and operated by 
an entity other than the Federal 
government (also temporary facility).’’ 
In reviewing our proposal, we have 
decided that it may be difficult, in some 
instances, to determine what constitutes 
a special event, and that our intent in 
proposing such a definition was to 
differentiate such temporary facilities 

from permanent facilities by stating that 
the services offered by such facilities are 
not continuous. We have therefore 
changed ‘‘special’’ to ‘‘specific.’’ 

In proposed paragraph (c)(4)(ii)(C), we 
stated that, as part of APHIS’ oversight 
of a privately owned equine quarantine 
facility, the operator of the facility must 
provide APHIS with signed statements 
from each employee and any other 
personnel hired by the operator and 
working at the facility in which the 
person agrees to comply with related 
instructions from APHIS representatives 
pertaining to quarantine operations, 
including contact with animals both 
inside or outside the facility, that are 
issued while the facility is operational. 
Moreover, in proposed paragraph 
(c)(2)(ii)(D), we stated that, in each 
compliance agreement executed by the 
operator of a quarantine facility or his 
or her agent and the Administrator, 
there must be a provision that the 
operator agrees to bar from the facility 
any employee or other personnel who 
fails to comply with these related 
instructions. Finally, in proposed 
paragraph (c)(2)(ii), we stated that the 
compliance agreement would be 
renewed yearly. 

In reviewing our proposal, we have 
determined that these provisions could 
result in a scenario where the 
compliance agreement did not reflect 
related additional instructions issued by 
APHIS representatives while the facility 
is operational, or where these related 
instructions had provided an 
amendment to, interpretation of, or 
redaction of the compliance agreement. 
Moreover, depending on the date of 
issuance of these instructions, it could 
be several months before the 
compliance agreement was updated 
during the renewal process to reflect 
these changes. In such a scenario, the 
operator of the facility could be 
compelled to bar employees or 
personnel from the facility for non- 
compliance with instructions issued by 
APHIS representatives while the facility 
was operational without knowledge of 
the exact provisions of these 
instructions. 

Therefore, we have added an 
additional provision to the requirements 
for each compliance agreement: The 
operator of the facility will allow APHIS 
to amend the compliance agreement at 
any time after approval of the facility in 
order to incorporate related instructions 
issued by APHIS representatives while 
the facility is operational. This 
provision is paragraph (c)(2)(ii)(G) 
§ 93.308 in this final rule. APHIS will 
contact the operator or his or her agent 
each time the compliance agreement 
needs to be so amended. 

In proposed paragraph (c)(4)(v)(H) of 
§ 93.308, we stated that, if a horse were 
determined to be infected with or 
exposed to a communicable disease of 
horses, arrangements for the final 
disposition of the horse would have to 
be accomplished within 10 days of the 
date the importer is notified by an 
APHIS representative that the horse has 
been refused entry into the United 
States. 

In reviewing our proposal, we have 
determined that this paragraph could be 
interpreted as stating that infection with 
or exposure to any communicable 
disease of horses will result in a horse 
in quarantine being euthanized or 
refused entry to the United States. This 
is not the case. Only infection with or 
exposure to a Federally regulated 
disease of horses will result in such 
disposition. We have therefore amended 
the paragraph by removing the word 
‘‘communicable’’ and adding ‘‘Federally 
regulated’’ in its place. 

Therefore, for the reasons given in the 
proposed rule and in this document, we 
are adopting the proposed rule as a final 
rule, with the changes discussed in this 
document. 

Executive Order 12866 and Regulatory 
Flexibility Act 

This rule has been reviewed under 
Executive Order 12866. The rule has 
been determined to be significant for the 
purposes of Executive Order 12866 and, 
therefore, has been reviewed by the 
Office of Management and Budget. 

We have prepared an economic 
analysis for this final rule, which is set 
out below. It includes a final regulatory 
flexibility analysis, in accordance with 
5 U.S.C. 604, regarding the probable 
economic impact of this rule on small 
entities and a cost-benefit analysis, in 
accordance with Executive Order 12866. 

Under the AHPA, specifically 7 U.S.C. 
8303, the Secretary of Agriculture is 
authorized to promulgate regulations 
requiring that any animal imported or 
entered into the United States be raised 
or handled under post-importation 
quarantine conditions by or under the 
supervision of the Secretary for the 
purpose of determining whether the 
animal is or may be affected by any pest 
or disease of livestock. 

This rule establishes standards for the 
approval of permanent, privately owned 
quarantine facilities for horses. We are 
taking this action because regional and 
seasonal demand for quarantine services 
for horses often exceeds the space 
available at existing facilities. Such 
privately owned facilities, if constructed 
and operated using the proper 
safeguards, will provide an effective and 
efficient means of bringing horses into 
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3 Source: The American Horse Council. Found at 
http://www.horsecouncil.org/statistics. 

4 This does not include horses from Mexico. 
Under the regulations in 9 CFR part 93, these horses 

are subject to quarantine but may be quarantined 
either at one of the permanent equine quarantine 
facilities in the United States or at a facility located 
at a border port in Mexico. 

5 In accordance with 9 CFR part 130, services 
performed outside an APHIS employee’s normal 
tour of duty, Monday through Saturday, cost $100/ 
hour, and, on Sunday and holidays, $112/hour. 

the United States without compromising 
our ability to protect against the 
introduction of communicable diseases 
of horses. 

Costs and Benefits Associated With 
This Rule 

The horse industry in the United 
States contributes $39 billion annually 
to the U.S. gross domestic product via 
direct spending, and it supports 1.4 
million full-time equivalent jobs. The 
horse industry pays approximately $1.9 
billion in taxes annually to all levels of 

government. Approximately 1.96 
million people own the estimated 9.2 
million horses in the United States.3 

In the last 20 years, as the level of 
trade between the equine industry in the 
United States and that in other countries 
has risen, the number of horses 
imported into the United States and 
subject to quarantine has likewise 
increased. This, in turn, has led to an 
increased demand for the resources 
provided by import quarantine facilities. 
In some cases, the demand for 

quarantine services for horses has 
exceeded the space available at existing 
Federal facilities. 

From 2003 through 2007, the annual 
average number of equines imported 
into the United States originating in 
countries for which quarantine is 
required at the port of entry was about 
7,500 (see table 1).4 This represents an 
increase of more than 225 percent over 
the annual average for 1990 through 
1994, which was about 2,300 horses per 
year. 

TABLE 1—U.S. EQUINE IMPORTS FROM COUNTRIES FOR WHICH QUARANTINE IS REQUIRED, 2003–2007, NUMBER OF 
HEAD 

Country 2003 2004 2005 2006 2007 

The Netherlands .................................................................. 2,176 2,810 3,035 2,920 2,600 
Germany .............................................................................. 1,424 1,285 1,345 1,630 1,517 
Argentina .............................................................................. 683 771 869 741 786 
United Kingdom ................................................................... 587 630 640 614 529 
Other countries .................................................................... 2,270 2,036 1,956 1,746 1,691 

The establishment of standards for the 
approval and operation of permanent, 
privately owned quarantine facilities for 
horses has the potential to make the 
import process easier and timelier while 
simultaneously protecting against the 
introduction of communicable diseases 
of horses. This will provide a clear 
benefit to importers when demand for 
quarantine services surpasses the 
number of spaces available at APHIS’ 
Federal facilities. In addition, the 
geographic distribution of the currently 
operating horse quarantine facilities can 
make it difficult or costly to import 
horses to some areas; in some 
geographically isolated locations, such 
as Hawaii and Puerto Rico, no facilities 
for quarantining imported horses exist, 
reducing the ability of importers to 
profitably bring horses into those areas. 
Because of their nature and size, 
temporary facilities are not always able 
to meet these demands. The 
construction of additional permanent, 
privately owned equine quarantine 
facilities could remove or attenuate 
some of those difficulties and thus 
facilitate imports to those areas. 

The implementation of this rule will 
likely require upgrades at the one 
permanent, privately owned equine 
quarantine facility in operation. In 
addition, when a facility is approved for 
operation under these regulations, it 
will incur the cost of any needed 
renovations to the facility as well as the 

costs associated with being in 
compliance with the regulations. We 
expect one or two such facilities to be 
approved and open in the years 
immediately following implementation 
of this rule. 

The rule sets forth requirements for 
the physical structure of permanent, 
privately owned horse quarantine 
facilities. These include basic standards 
for the facility for perimeter fencing, 
entrances and exits, windows, lighting, 
loading docks, surfaces, horse stalls, 
aisleways, isolation stalls, showers, 
APHIS space, necropsy areas, storage 
space, restrooms, ventilation, climate 
control, fire alarms, and communication 
systems. The rule also sets forth the type 
of services that APHIS employees will 
provide at a privately owned equine 
quarantine facility. These services 
include overseeing the conduct of 
import quarantine operations and 
maintaining biosecurity at the facility. 
Necessary upgrades to the physical 
structure of the permanent, privately 
owned horse quarantine facility 
currently in operation, as well as 
additional APHIS supervision of 
operations at that facility, will likely 
result in an increase in costs for the 
facility. Similar costs are likely to be 
borne by future privately owned equine 
quarantine facilities. The fees that 
APHIS assesses related to import 
quarantine operations and maintaining 
biosecurity at a private facility will be 

charged to the operator of the facility. 
Fees for services rendered directly on 
behalf of the importer or shipping agent, 
such as meeting the importer or agent at 
the port of entry in order to facilitate 
transportation of the animal to the 
quarantine facility, or drawing blood for 
routine serological tests once import 
quarantine operations have been 
completed, are charged directly to the 
importer or agent. These distinctions in 
fee assessments will continue. 

It has been estimated that, on average, 
this rule will add 2 to 3 hours per 
workday for additional APHIS 
supervision at the one current 
permanent, privately owned quarantine 
facility. Based on this estimate, the 
facility could expect to be billed for 
between 520 and 780 additional hours 
of APHIS supervision annually as a 
result of the rule. At the normal rate of 
$84/hour, this will be an annual cost of 
between $43,680 and $65,520.5 We 
expect that some additional onsite 
supervision will be needed during an 
initial evaluation phase for other aspects 
of import quarantine operations, which 
will be reduced to spot checks over 
time. As such, the cost associated with 
APHIS onsite supervision will be higher 
initially, and then decline. 

The new requirements may also alter 
the type of horses that move through the 
one current permanent, privately owned 
horse quarantine facility. The 
importation of horses intended for 
resale at low margins may decline if the 
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6 Consumer surplus is the difference between the 
amount a consumer is willing to pay for a good and 
the amount actually paid. Producer surplus is the 
amount a seller is paid for the good less the seller’s 
cost. 

cost of quarantine at the facility 
increases. These horses constitute a 
large portion of the current imports at 
this quarantine facility. Any reduction 
of this type of import through the 
facility as a result of increased 
quarantine fees will negatively affect 
revenues at the facility to the extent 
they are not replaced by other classes of 
imported horses. 

However, a significant portion of the 
horses imported annually into the 
United States must go through 
quarantine, and this rule will not alter 
those requirements. Imports of horses 
from countries requiring quarantine 
have increased more than 225 percent 
since 1990, but there are still only three 
permanent quarantine facilities 
operating in the United States: Two 
Federal facilities, and one private one. 
Moreover, as we mentioned above, 
demand for quarantine services for 
horses often exceeds the space available 
at the existing Federal facilities. The 
cost of providing quarantine services at 
the private facility should be similar to 
providing the same services at a Federal 
facility. In addition, this facility is the 
only permanent horse quarantine 
facility located on the west coast, 
making it an appealing alternative to 
quarantine in a Federal facility for horse 
imports arriving in the Western United 
States. 

Additional costs incurred at the 
private facility because of this rule can 
most likely be passed on to importers 
who elect to use the facility to 
quarantine imported horses, at least in 
the short run, given the limited space at 
Federal horse quarantine facilities and 
the fact that there are no other 
permanent, privately owned quarantine 
facilities operating at this time. Over the 
long term, the impact of the rule on the 
facility is less certain, given the 
possibility of additional—and 
potentially competing—quarantine 
facilities opening in the future. The 
effect of implementation of this rule on 
the facility’s business volume and 
revenue is uncertain. However, the fact 
that only one or two additional 
permanent, privately owned quarantine 
facilities are expected to open in the 
next several years suggests that these 
effects will be limited, even in the long 
run. 

It is not possible to predict the 
number of additional horses that might 
be imported into the United States as a 
result of this rule. Nevertheless, any 
increase in horse imports that the rule 
may facilitate should yield net benefits. 
This is because trade of a commodity 
generally increases social welfare. To 
the extent that consumer choice is 
broadened and the increased supply of 

the imported commodity leads to a price 
decline, gains in consumer surplus will 
outweigh losses in domestic producer 
surplus.6 Although the rule’s impact on 
domestic producers is uncertain, it is 
expected to provide benefits to 
consumers (domestic importers, 
brokers) that will exceed any potential 
losses to domestic producers. The net 
welfare effect for the United States of 
increased horse imports will be positive. 
However, because the rule is expected 
to result in only one or two additional 
permanent, privately owned quarantine 
facilities over the next several years, the 
expected benefits are likely to be small. 

Final Regulatory Flexibility Analysis 
The Regulatory Flexibility Act 

requires agencies to evaluate the 
potential effects of their proposed and 
final rules on small business, small 
organizations, and small governmental 
jurisdictions. Section 604 of the Act 
requires agencies to prepare and make 
available to the public a final regulatory 
flexibility analysis (FRFA) describing 
any changes made to the rule as a result 
of comments received and the steps the 
agency has taken to minimize any 
significant economic impacts on small 
entities. Section 604(a) of the Act 
specifies the content of a FRFA. In this 
section, we address these FRFA 
requirements. 

Objectives and Need for the Rule 
Demand for quarantine services for 

horses often exceeds the space available 
at existing Federal facilities. In addition, 
the geographic distribution of the 
currently operating horse quarantine 
facilities can make it difficult or costly 
to import horses to some areas; in some 
geographically isolated locations, such 
as Hawaii and Puerto Rico, no facilities 
for quarantining imported horses exist, 
reducing the ability of importers to 
profitably bring horses into those States. 
Finally, temporary, privately owned 
quarantine facilities cannot always meet 
the demand for quarantine services, 
because such facilities are established, 
approved, and operated by importers on 
a temporary basis to handle horses 
imported for a unique importation, race, 
or show. 

This final rule will establish 
standards for the approval of 
permanent, privately owned horse 
quarantine facilities. Such facilities, if 
constructed and operated using the 
proper safeguards, will provide an 
effective and efficient means of bringing 

horses into the United States without 
compromising our ability to protect 
against the introduction of 
communicable diseases of horses. 

Summary of Significant Issues Raised 
by Commenters 

In our proposal, we invited comments 
about expected impacts of the rule on 
small entities. We particularly asked for 
estimates of compliance costs and 
impacts on revenue for the one 
permanent, privately owned equine 
quarantine facility currently in 
operation. 

One commenter suggested that 
APHIS’ basis for rulemaking, that 
nationwide demand for such permanent 
quarantine facilities currently outpaces 
supply, is erroneous. The commenter 
cited the decreasing number of horses 
quarantined between 2004 and 2006 at 
the one permanent, privately owned 
horse quarantine facility currently in 
operation: In 2004, this facility 
quarantined approximately 2,500 
horses, whereas in 2006 the facility 
quarantined 2,238 horses. 

Since we issued the proposed rule, 
the number of horses imported yearly 
into the United States and subject to 
quarantine has decreased slightly. 
However, from 2003 through 2007, the 
annual average number of equines 
imported into the United States that 
originated from countries for which 
post-importation quarantine is required 
was nearly 7,500. This represents an 
increase of more than 225 percent from 
the annual average for 1990 through 
1994, which was about 2,300 horses per 
year. Moreover, in our proposal, we did 
not cite yearly importation trends as our 
sole basis for proposing standards for 
privately owned equine quarantine 
facilities. Rather, we also cited the 
limited space at our existing Federal 
facilities, a demand for quarantine 
services that often exceeds the spaces 
available, and the inability of 
temporary, privately owned equine 
quarantine facilities to fill the continual 
demand for quarantine services. 

As several commenters on our 
proposal pointed out, even with the 
recent decrease in the number of horses 
imported yearly into the United States, 
seasonal and regional demand for 
quarantine services still often surpasses 
the number of spaces available at our 
Federal facilities. Moreover, because of 
their nature and size, temporary 
facilities are not always able to meet this 
demand. Therefore, we have determined 
that the need for permanent, privately 
owned equine quarantine facilities still 
remains. 

Several commenters suggested that 
the proposed rule could be construed to 
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mean that APHIS representatives must 
be present to supervise and staff the 
facility at all hours, or that the facility 
can only operate while APHIS 
representatives are physically present to 
supervise its operations. Either 
interpretation, these commenters stated, 
would have a direct, substantive, and 
detrimental economic impact on all 
permanent, privately owned equine 
quarantine facilities, in general, and the 
one such facility currently in operation, 
in particular. One of the commenters 
stated that APHIS oversight would cost 
this facility approximately $360,000 
annually. 

The amount submitted by the 
commenter could be construed to 
suggest that the facility does not 
currently pay for APHIS’ services. This 
is not the case; in fact, the facility has 
always paid for APHIS’ oversight of 
import quarantine operations. 

It is true that this rule will add an 
additional annual cost to the facility, 
beyond those costs already assumed for 
our services. However, as we mentioned 
earlier, we expect the additional annual 
cost to be no greater than $65,520. 

Finally, we have clarified the nature 
of APHIS oversight to make more 
explicit those occasions when we will 
be present at the facility and charge for 
our monitoring of certain activities. In 
light of these clarifications, we find the 
estimate submitted by the commenter, 
irrespective of current costs, to be high. 

One commenter suggested that 
meeting certain of the proposed 
construction requirements would 
reduce the overall capacity of the one 
currently operating permanent, 
privately owned facility, would reduce 
its flexibility in providing quarantine 
services, and could eliminate the 
facility’s ability to quarantine 
ruminants. 

We received no information from the 
commenter regarding the potential cost 
of the upgrades necessary to bring this 
facility into compliance with the 
construction requirements of the 
proposed rule, or the amount of revenue 
the facility would stand to lose because 
of adherence to these requirements. In 
the absence of itemized expenditures, 
an estimate of lost yearly revenue, or an 
estimated total cost, it is difficult to 
assess the impact of these requirements 
on the facility. 

Moreover, we consider the 
construction requirements that we are 
finalizing in this rule to be necessary in 
order to promote the biological security 
of any permanent, privately owned 
equine quarantine facility. In addition, 
as we mentioned above in the section 
titled ‘‘Comments Regarding 
Construction Requirements,’’ we have 

made most of these requirements 
performance-based in order to provide 
facilities with a degree of flexibility in 
meeting them. 

The same commenter stated that the 
operator of the one permanent, privately 
owned quarantine facility currently in 
operation also acts as a broker. The 
commenter pointed out that, under the 
provisions of the rule, the operator 
would no longer be able to act as a 
broker, and cited this among the reasons 
why the rule, if finalized, would have 
an adverse economic impact on that 
operator. 

We received no information from the 
commenter regarding the revenue that 
the operator currently generates as a 
broker, or estimated losses that the 
operator expected to incur by no longer 
acting as a broker. Without such 
information, we cannot assess the 
economic impact that these provisions 
will have on the operator. 

We proposed to require that each 
facility would have to have a supply of 
potable water adequate to meet all 
watering and cleaning needs. 

A commenter stated that, in order to 
comply with this standard, the one 
permanent, privately owned equine 
quarantine facility in operation would 
have to install automatic water bowls 
for all horses in quarantine. 

The commenter suggests one means 
by which that facility could meet this 
requirement. There are, however, other 
means by which the facility could 
secure a supply of potable water that 
would not require the installation of 
such bowls or any other modifications 
to existing structures at the facility. 

Description and Estimate of Small 
Entities 

We have identified two types of small 
entities that could be affected by the 
implementation of this rule: The 
existing permanent, privately owned 
quarantine facility and horse importers 
and owners. 

According to the Small Business 
Administration (SBA) criteria, a horse 
quarantine facility is considered a small 
entity if it has annual revenues of $6 
million or less. The existing permanent, 
privately owned quarantine facility that 
operates in Los Angeles is believed to be 
a small entity. According to SBA 
criteria, a farm that keeps horses for 
breeding and has annual revenues of 
$750,000 or less is considered a small 
entity. According to the most recent 
Census of Agriculture data, average per- 
farm revenue for all U.S. equine farms 
in 2002 was $7,158, an indication that 
these farms are by and large small 
entities. 

The establishment of standards for the 
approval and operation of permanent, 
privately owned quarantine facilities for 
horses has the potential to make the 
import process easier and timelier while 
simultaneously protecting against the 
introduction of communicable diseases 
of horses. This will provide a clear 
benefit to importers when seasonal or 
regional demand for quarantine 
facilities surpasses the number of spaces 
available at our Federal facilities. In 
addition, the geographic distribution of 
equine quarantine facilities, which 
currently makes it difficult or costly to 
import horses to some areas, may 
change with the construction of more 
quarantine facilities throughout the 
United States. 

On the other hand, importers may be 
subject to higher fees and charges at the 
current permanent, privately owned 
equine quarantine facility. This is 
because the implementation of this rule 
will likely require upgrades at that 
facility. Moreover, if another quarantine 
facility is approved for operation under 
these regulations (e.g., if a ruminant 
quarantine facility seeks approval to 
begin to quarantine imported horses), it 
will incur the cost of any renovations 
needed to establish adherence to the 
construction requirements, as well as 
the costs associated with maintaining 
compliance with the regulations. 

This rule sets forth requirements for 
the physical structure of permanent, 
privately owned equine quarantine 
facilities. The rule also sets forth the 
type of services that APHIS employees 
will provide at a privately owned 
equine quarantine facility: Overseeing 
the conduct of import quarantine 
operations and maintaining biosecurity 
at the facility. Necessary upgrades to the 
physical structure of the currently 
operating privately owned horse 
quarantine facility and additional 
APHIS supervision of operations at that 
facility will likely result in an increase 
in costs at the facility. The fees that 
APHIS assesses related to import 
quarantine operations and maintaining 
biosecurity at a private facility will be 
charged to the operator of the facility. 
Similar costs are likely to be borne by 
any other privately owned horse 
quarantine facilities that begin 
operations in the future. 

Additional costs incurred at the 
private facility will most likely be 
passed on to importers of horses who 
elect to use the facility to quarantine 
imported horses, at least in the short 
run, given the limited space at APHIS- 
operated horse quarantine facilities, the 
fact that there are no other permanent, 
privately owned quarantine facilities 
operating at this time, and the fact that 
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quarantines are mandatory for 
significant classes of imported horses. If 
the low-margin horse imports that pass 
through the permanent, privately owned 
quarantine facility decline because of 
increased quarantine fees, and those 
imports are not replaced by other 
classes of imported horses, however, 
revenues at the facility could be 
negatively affected. Over the long term, 
the possibility of additional—and, 
potentially, competing—quarantine 
facilities opening in the future creates 
more uncertainty regarding the effects of 
this rule on the facility. The effect of the 
rule on the facility’s business volume 
and revenue is uncertain. However, it is 
likely that, following implementation of 
this rule, only one or two additional 
permanent, privately owned quarantine 
facilities will open in the next several 
years. This suggests that these effects 
will be limited, even in the long run. 

It is not possible to predict the 
number of additional horses that might 
be imported into the United States as a 
result of this rule. Nevertheless, any 
increase in horse imports that the rule 
may facilitate should yield net benefits. 
This is because trade of a commodity 
generally increases social welfare. To 
the extent that consumer choice is 
broadened and the increased supply of 
the imported commodity leads to a price 
decline, gains in consumer surplus will 
outweigh losses in domestic producer 
surplus. Although the rule’s impact on 
domestic producers is uncertain, it is 
expected to provide benefits to 
consumers (domestic importers, 
brokers) that will exceed any potential 
losses to domestic producers. The net 
welfare effect for the United States of 
increased horse imports will be positive. 
However, because the rule will likely 
result in only one or two additional 
permanent, privately owned quarantine 
facilities over the next several years, the 
expected benefits are likely to be small. 

Description and Estimate of 
Compliance Requirements 

This rule establishes various 
information collection and 
recordkeeping requirements for the 
operators of permanent, privately 
owned equine quarantine facilities. A 
description of the requirements 
associated with the rule was presented 
in the proposal under the heading 
‘‘Paperwork Reduction Act.’’ 

Alternatives Considered 
This rule establishes standards for the 

approval of permanent, privately owned 
quarantine facilities for horses. 
Alternatives to the rule would have 
been to either leave the regulations 
unchanged, or to require a different set 

of standards than those being 
implemented in this rule. Leaving the 
regulations unchanged would be 
unsatisfactory, because it would 
perpetuate the current situation, i.e., 
one which does not facilitate the 
importation of horses or address the 
disease risks associated with such 
importation in as timely and quick a 
manner as possible. 

APHIS considers the set of standards 
implemented by this rule to be the 
minimum necessary to accomplish the 
rule’s objectives. In this regard, we have 
made substantive changes to several of 
the provisions of our proposal that we 
expect to reduce the compliance costs 
associated with this rulemaking. In 
particular, we have decided that several 
of a permanent, privately owned equine 
quarantine facility’s operating 
procedures—the routine cleaning and 
maintenance of the facility, the daily 
care of animals in quarantine, the 
disposal of wastes at the facility, the 
cleaning and disinfection procedures 
employed by the facility, the handling, 
washing, and disposal of soiled and 
contaminated clothing worn within the 
facility, and the incineration of dead 
horses, whether onsite or offsite—will 
not ordinarily need APHIS’ direct 
supervision or physical presence. 

Description of Steps Taken To 
Minimize Significant Economic Impacts 
on Small Entities 

In our proposal, we solicited 
comments regarding how the rule could 
be modified to reduce expected impacts 
on small entities. While no commenters 
cited this request in providing their 
responses, as we mentioned above, 
several commenters asked us to clarify 
the nature of APHIS oversight required 
by the proposal, and to reevaluate the 
need for ongoing and direct APHIS 
oversight of several operations at the 
facility: Cleaning and disinfection 
procedures and incineration activities. 
In response to these comments, we have 
decided that these operations, as well as 
maintenance of the facility, the daily 
care of horses under quarantine, the 
disposal of wastes at the facility, and the 
handling, washing, and disposal of 
soiled and contaminated clothing at the 
facility, will not ordinarily require our 
direct presence and/or continual 
oversight. We expect that this change 
from the terms of the proposal will 
lessen the economic impact of this rule 
on small entities. 

Executive Order 12988 
This final rule has been reviewed 

under Executive Order 12988, Civil 
Justice Reform. This rule: (1) Preempts 
all State and local laws and regulations 

that are inconsistent with this rule; (2) 
has no retroactive effect; and (3) does 
not require administrative proceedings 
before parties may file suit in court 
challenging this rule. 

Paperwork Reduction Act 
In accordance with the Paperwork 

Reduction Act of 1995 (44 U.S.C. 301 et 
seq.), the information collection or 
recordkeeping requirements included in 
this rule have been approved by the 
Office of Management and Budget 
(OMB) under OMB control number 
0579–0313. 

E-Government Compliance 
The Animal and Plant Health 

Inspection Service is committed to 
compliance with the E-Government Act 
to promote the use of the Internet and 
other information technologies, to 
provide increased opportunities for 
citizen access to Government 
information and services, and for other 
purposes. For information pertinent to 
E-Government Act compliance related 
to this rule, please contact Mrs. Celeste 
Sickles, APHIS’ Information Collection 
Coordinator, at (301) 851–2908. 

List of Subjects in 9 CFR Part 93 
Animal diseases, Imports, Livestock, 

Poultry and poultry products, 
Quarantine, Reporting and 
recordkeeping requirements. 
■ Accordingly, we are amending 9 CFR 
part 93 as follows: 

PART 93—IMPORTATION OF CERTAIN 
ANIMALS, BIRDS, FISH, AND 
POULTRY, AND CERTAIN ANIMAL, 
BIRD, AND POULTRY PRODUCTS; 
REQUIREMENTS FOR MEANS OF 
CONVEYANCE AND SHIPPING 
CONTAINERS 

■ 1. The authority citation for part 93 
continues to read as follows: 

Authority: 7 U.S.C. 1622 and 8301–8317; 
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7 
CFR 2.22, 2.80, and 371.4. 

■ 2. Section 93.300 is amended by 
revising the definition for Operator and 
by adding, in alphabetical order, new 
definitions of Lot, Lot-holding area, 
Nonquarantine area, Permanent, 
privately owned quarantine facility, 
Quarantine area, and Temporary, 
privately owned quarantine facility to 
read as follows: 

§ 93.300 Definitions. 

* * * * * 
Lot. A group of horses that, while held 

on a premises or conveyance, have had 
opportunity for physical contact with 
other horses in the group or with their 
excrement or discharges at any time 
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14 The name and the address of the Veterinarian 
in Charge in any State is available from APHIS, 
Veterinary Services, National Center for Import and 
Export, 4700 River Road Unit 39, Riverdale, MD 
20737–1231. 

during their shipment to the United 
States. 

Lot-holding area. That area in a 
permanent, privately owned quarantine 
facility in which a single lot of horses 
is held at one time. 

Nonquarantine area. That area in a 
permanent, privately owned quarantine 
facility that includes offices, storage 
areas, and other areas outside the 
quarantine area, and that is off limits to 
horses, samples taken from horses, and 
any other objects or substances that 
have been in the quarantine area during 
the quarantine of horses. 

Operator. A person other than the 
Federal Government who owns or 
manages and has responsibility for the 
services provided by a temporary, 
privately owned quarantine facility or a 
permanent, privately owned quarantine 
facility. 

Permanent, privately owned 
quarantine facility. A facility that offers 
quarantine services for horses to the 
general public on a continuing basis and 
that is owned and operated by an entity 
other than the Federal Government (also 
permanent facility). 
* * * * * 

Quarantine area. That area in a 
permanent, privately owned quarantine 
facility that comprises all of the lot- 
holding areas in the facility, and any 
other areas in the facility that horses 
have access to, including loading docks 
for receiving and releasing horses, and 
any areas used to conduct examinations 
of horses and take samples and where 
samples are processed or examined. 
* * * * * 

Temporary, privately owned 
quarantine facility. A facility that offers 
quarantine services for horses imported 
for a specific event and that is owned 
and operated by an entity other than the 
Federal Government (also temporary 
facility). 
* * * * * 
■ 3. Section 93.303 is amended as 
follows: 
■ a. By revising the heading of 
paragraph (e) to read as set forth below. 
■ b. In paragraph (e), by removing the 
words ‘‘provided by the importer’’ and 
by adding the words ‘‘privately owned’’ 
before the word ‘‘quarantine’’. 

§ 93.303 Ports designated for the 
importation of horses. 
* * * * * 

(e) Ports for horses to be quarantined 
at privately owned quarantine facilities. 
* * * 
* * * * * 

§ 93.304 [Amended] 
■ 4. Section 93.304 is amended as 
follows: 

■ a. In paragraph (a)(1)(i), first sentence, 
by removing the words ‘‘quarantine 
facility provided by the importer’’ and 
adding the words ‘‘privately owned 
quarantine facility’’ in their place. 
■ b. In paragraph (a)(2), by removing the 
words ‘‘of the regulations, horses 
intended for quarantine at a quarantine 
facility provided by the importer’’, and 
by adding the words ‘‘or horses 
intended for quarantine at a privately 
owned quarantine facility’’ in their 
place. 
■ 5. Section 93.308 is amended as 
follows: 
■ a. In paragraph (a)(3), by redesignating 
footnote 14 as footnote 13. 
■ b. By revising paragraphs (b) and (c) 
to read as set forth below. 
■ c. By adding an OMB citation at the 
end of the section to read as set forth 
below. 

§ 93.308 Quarantine requirements. 
* * * * * 

(b) Temporary, privately owned 
quarantine facilities. Horses presented 
for entry into the United States as 
provided in § 93.303(e) may be 
quarantined in temporary, privately 
owned quarantine facilities that meet 
the requirements of paragraphs (b)(1) 
and (b)(2) of this section and that have 
been approved by the Administrator for 
a specific importation. 

(1) Approval. Requests for approval 
and plans for proposed temporary 
facilities must be submitted no less than 
15 days before the proposed date of 
entry of horses into the facility to 
APHIS, Veterinary Services, National 
Center for Import and Export, 4700 
River Road Unit 39, Riverdale, MD 
20737–1231. Before facility approval 
can be granted, a veterinary medical 
officer of APHIS must inspect the 
facility to determine whether it 
complies with the standards set forth in 
this section: Provided, however, that 
approval of any temporary facility and 
use of such facility will be contingent 
upon a determination made by the 
Administrator that adequate personnel 
are available to provide required 
services at the facility. Approval of any 
facility may be refused and approval of 
any quarantine facility may be 
withdrawn at any time by the 
Administrator, upon his or her 
determination that any requirements of 
this section are not being met. Before 
such action is taken, the operator of the 
facility will be informed of the reasons 
for the proposed action by the 
Administrator and afforded an 
opportunity to present his or her views. 
If there is a conflict as to any material 
fact, a hearing will be held to resolve the 
conflict. The cost of the facility and all 

maintenance and operational costs of 
the facility will be borne by the 
operator. 

(2) Standards and handling 
procedures. The facility must be 
maintained and operated in accordance 
with the following standards: 

(i) Inspection. Inspection and 
quarantine services must be arranged by 
the operator or his or her agent with the 
APHIS Veterinarian in Charge for the 
State in which the approved facility is 
located 14 no less than 7 days before the 
proposed date of entry of the horses into 
the quarantine facility. 

(ii) Physical plant requirements. 
(A) The facility must be located and 

constructed to prevent horses from 
having physical contact with animals 
outside the facility. 

(B) The facility must be constructed 
only with materials that can withstand 
repeated cleaning and disinfection. 
Disinfectants authorized in 9 CFR part 
71 must be used. All walls, floors, and 
ceilings must be constructed of solid 
material that is impervious to moisture. 
Doors, windows, and other openings of 
the facility must be provided with 
double screens that will prevent insects 
from entering the facility. 

(iii) Sanitation and security. 
(A) The operator of the facility must 

arrange for a supply of water adequate 
to clean and disinfect the facility. 

(B) All feed and bedding must 
originate from an area not under 
quarantine because of splenetic or tick 
fever (see part 72 of this chapter) and 
must be stored within the facility. 

(C) Upon the death of any horse, the 
operator must arrange for the disposal of 
the horse’s carcass by incineration. 
Disposal of all other waste removed 
from the facility during the time the 
horses are in quarantine or from horses 
that are refused entry into the United 
States must be either by incineration or 
in a public sewer system that meets all 
applicable environmental quality 
control standards. Following 
completion of the quarantine period and 
the release of the horses into the United 
States, all waste may be removed from 
the quarantine facility without further 
restriction. 

(D) The facility must be maintained 
and operated in accordance with any 
additional requirements the 
Administrator deems appropriate to 
prevent the dissemination of any 
communicable disease. 
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15 The name and address of the Veterinarian in 
Charge in any State is available from APHIS, 
Veterinary Services, National Center for Import and 
Export, 4700 River Road Unit 39, Riverdale, MD 
20737–1231. 

(E) The facility must comply with all 
applicable local, State, and Federal 
requirements for environmental quality. 

(iv) Personnel. 
(A) Access to the facility will be 

granted only to persons working at the 
facility or to persons specifically 
granted such access by an APHIS 
representative. 

(B) The operator must provide 
attendants for the care and feeding of 
horses while in the quarantine facility. 

(C) Persons working in the quarantine 
facility may not come in contact with 
any horses outside the quarantine 
facility during the quarantine period for 
any horses in the facility. 

(v) Handling of horses in quarantine. 
Horses offered for importation into the 
United States that are quarantined in an 
approved temporary facility must be 
handled in accordance with paragraph 
(a) of this section while in quarantine. 

(c) Permanent, privately owned 
quarantine facilities. Horses presented 
for entry into the United States as 
provided in § 93.303(e) may be 
quarantined in permanent, privately 
owned quarantine facilities approved by 
the Administrator as meeting the 
requirements of paragraphs (c)(1) 
through (c)(6) of this section. 

(1) APHIS approval. 
(i) Approval procedures. Persons 

seeking APHIS approval of a permanent, 
privately owned quarantine facility 
must write to the Administrator, c/o 
National Center for Import and Export, 
Veterinary Services, APHIS, 4700 River 
Road Unit 39, Riverdale, MD 20737– 
1231. The application letter must 
include the full name and mailing 
address of the applicant; the location 
and street address of the facility for 
which approval is sought; blueprints of 
the facility; a description of the 
financial resources available for 
construction, operation, and 
maintenance of the facility; the 
anticipated source or origin of horses to 
be quarantined, as well as the expected 
size and frequency of shipments; a 
contingency plan for horses needing 
emergency veterinary care; and a 
contingency plan for the disposal of all 
the horses capable of being housed in 
the facility. 

(A) If APHIS determines that an 
application is complete and merits 
further consideration, the person 
applying for facility approval must enter 
into a service agreement with APHIS 
wherein the applicant agrees to pay the 
cost of all APHIS services associated 
with APHIS’ evaluation of the 
application and facility. APHIS charges 
for the evaluation of the application and 
facility at hourly rates listed in § 130.30 
of this chapter. This service agreement 

applies only to fees accrued during the 
application process. If the facility is 
approved by APHIS, facility owners 
must enter into a compliance agreement 
in accordance with paragraph (c)(2) of 
this section. 

(B) Requests for approval must be 
submitted to APHIS at least 120 days 
prior to the date of application for local 
building permits. Requests for approval 
will be evaluated on a first-come, first- 
served basis. 

(ii) Criteria for approval. Before a 
facility may operate as a permanent, 
privately owned quarantine facility for 
horses, it must be approved by APHIS. 
To be approved: 

(A) The facility must meet all of the 
requirements of this section; 

(B) The facility must meet any 
additional requirements that may be 
imposed by the Administrator in each 
specific case, as specified in the 
compliance agreement required under 
paragraph (c)(2) of this section, to 
ensure that the quarantine of horses in 
the facility will be adequate to 
determine their health status, as well as 
to prevent the transmission of diseases 
into, within, and from the facility; and 

(C) The Administrator must determine 
that sufficient personnel, including one 
or more APHIS veterinarians and other 
professional, technical, and support 
personnel, are available to serve as 
APHIS representatives at the facility. If 
the facility is approved, APHIS 
representatives will be present at all 
import quarantine operations in order to 
monitor them and will be present in 
order to provide other technical services 
to ensure the biological security of the 
facility, including, but not limited to, 
those specified in paragraph (c)(4)(v)(H) 
of § 93.308. The Administrator’s 
determination will be based on the 
expected size and frequency of 
shipments to the facility, as described in 
the application for approval of a 
permanent facility, as well as any other 
pertinent information in the application. 
APHIS will assign personnel to facilities 
requesting approval in the order that the 
facilities are approved. The 
Administrator has sole discretion on the 
number of APHIS personnel to be 
assigned to the facility. 

(iii) Maintaining approval. To 
maintain APHIS approval, the operator 
must continue to comply with all the 
requirements of paragraph (c) of this 
section and the terms of the compliance 
agreement executed in accordance with 
paragraph (c)(2) of this section. 

(iv) Denial or withdrawal of approval. 
Approval for a proposed permanent, 
privately owned quarantine facility may 
be denied or approval for a facility 
already in operation may be withdrawn 

at any time by the Administrator for any 
of the reasons provided in paragraph 
(c)(1)(iv)(C) of this section. 

(A) Before facility approval is denied 
or withdrawn, the operator of the 
facility will be informed of the reasons 
for the proposed action by the 
Administrator and afforded an 
opportunity to present his or her views. 
If there is a conflict as to any material 
fact, APHIS will afford the operator, 
upon request, the opportunity for a 
hearing with respect to the merits or 
validity of such action. 

(B) The Administrator may withdraw 
approval of an existing facility prior to 
a final determination in the hearing if 
the Administrator determines that such 
action is necessary to protect animal 
health or the public health, interest, or 
safety. Such withdrawal will be 
effective upon oral or written 
notification, whichever is earlier, to the 
operator of the facility. In the event of 
oral notification, APHIS will promptly 
give written confirmation to the 
operator of the facility. This withdrawal 
will continue in effect pending the 
completion of the hearing and any 
judicial review, unless otherwise 
ordered by the Administrator. In 
addition to withdrawal of approval for 
the reasons provided in paragraph 
(c)(1)(iv)(C) of this section, the 
Administrator will also automatically 
withdraw approval when the operator of 
any approved facility notifies the APHIS 
Veterinarian in Charge for the State in 
which the facility is located, in writing, 
that the facility is no longer in 
operation.15 

(C) The Administrator may deny or 
withdraw approval of a permanent, 
privately owned facility if: 

(1) Any requirement of this section or 
the compliance agreement is not 
complied with; or 

(2) The operator fails to remit any 
charges for APHIS services rendered; or 

(3) The operator or a person 
responsibly connected with the business 
of the quarantine facility acts as a paid 
agent (broker) for the importation or 
subsequent sale of horses; or 

(4) The operator or a person 
responsibly connected with the business 
of the quarantine facility is or has been 
found by a court of competent 
jurisdiction to have violated any law or 
regulation pertaining to the importation 
or quarantine of any animal; or 

(5) The operator or a person 
responsibly connected with the business 
of the quarantine facility is or has been 
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convicted of any crime involving fraud, 
bribery, or extortion or any other crime 
involving a lack of the integrity needed 
for the conduct of operations affecting 
the importation of animals; or 

(6) The approved quarantine facility 
has not been in use to quarantine horses 
for a period of at least 1 year. 

(D) For the purposes of this section, 
a person is deemed to be responsibly 
connected with the business of the 
quarantine facility if such person has an 
ownership, mortgage, or lease interest in 
the facility’s physical plant, or if such 
person is a partner, officer, director, 
holder, or owner of 10 percent or more 
of its voting stock, or is an employee in 
a managerial or executive capacity. 

(v) Approval for existing facilities. 
Any permanent, privately owned 
quarantine facility operating under 
APHIS authorization on August 3, 2009 
must be approved by APHIS to continue 
quarantine operations by August 3, 2010 
or else must cease horse quarantine 
operations. 

(2) Compliance agreement. 
(i) All permanent, privately owned 

quarantine facilities for horses must 
operate in accordance with a 
compliance agreement executed by the 
operator or his or her agent and the 
Administrator, which must be renewed 
on an annual basis. 

(ii) The compliance agreement must 
provide that: 

(A) The facility must meet all 
applicable requirements of this section; 

(B) The operator agrees to have APHIS 
representatives present at all import 
quarantine operations at the facility in 
order to monitor the import quarantine 
operations; 

(C) The operator agrees to be 
responsible for the cost of the facility; 
all costs associated with its maintenance 
and operation; all costs associated with 
the hiring of employees and other 
personnel to attend to the horses as well 
as to maintain and operate the facility; 
all costs associated with the care of 
quarantined horses, such as feed, 
bedding, medicines, inspections, 
testing, laboratory procedures, and 
necropsy examinations; and all APHIS 
charges for the services of APHIS 
representatives in accordance with this 
section and part 130 of this chapter; 

(D) The operator agrees to bar from 
the facility any employee or other 
personnel at the facility who fails to 
comply with paragraph (c) of this 
section or other provisions of this part, 
any terms of the compliance agreement, 
or related instructions from APHIS 
representatives; 

(E) The operator agrees to 
demonstrate, to the satisfaction of the 
Administrator, that the routine cleaning 

and maintenance of the facility, the 
daily care of animals in quarantine, the 
disposal of wastes at the facility, the 
cleaning and disinfection procedures 
employed by the facility, the handling, 
washing, and disposal of soiled and 
contaminated clothing worn within the 
facility, and the disposal of dead horses, 
whether onsite or offsite, adhere to the 
best practices of biological security and 
animal care; 

(F) The operator agrees to random 
spot audits by APHIS representatives to 
determine whether employees and other 
personnel are complying with these 
practices; and 

(G) The operator of the facility allows 
the Administrator to amend the 
compliance agreement at any time after 
approval of the facility in order to 
incorporate related instructions issued 
by APHIS representatives while the 
facility is operational 

(3) Physical plant requirements. The 
facility must meet the following 
requirements as determined by an 
APHIS inspection prior to admitting 
horses into the facility: 

(i) Location. The quarantine facility 
must be located in proximity to a port 
authorized under § 93.303(e). The site 
and the specific routes for the 
movement of horses from the port to the 
site must be approved by the 
Administrator based on consideration of 
whether the site or routes would put the 
horses in a position that could result in 
the transmission of communicable 
diseases to domestic horses. 

(ii) Construction. The facility must be 
of sound construction, in good repair, 
and properly designed to prevent the 
escape of quarantined horses. It must 
have adequate capacity to receive and 
house shipments of horses as lots on an 
‘‘all in, all out’’ basis, whereby separate 
lots of horses can be received and 
housed without contact with any other 
lots being quarantined at the facility. 
The facility must include the following: 

(A) Perimeter fencing. The facility 
must be surrounded by a security fence 
of sufficient height and design to 
prevent the entry of unauthorized 
people and animals from outside the 
facility and to prevent the escape of the 
horses in quarantine. 

(B) Entrances and exits. All entryways 
into the nonquarantine area of the 
facility must be equipped with a secure 
and lockable door. While horses are in 
quarantine, all access to the quarantine 
area for horses must be from within the 
building, and each such entryway to the 
quarantine area must be equipped with 
a series of solid self-closing double 
doors. Emergency exits to the outside 
are permitted in the quarantine area. 
Such emergency exits must be 

constructed so as to permit their being 
opened from the inside of the facility 
only. 

(C) Windows and other openings. The 
facility must be constructed so that any 
windows or other openings in the 
quarantine area are double-screened 
with screening of sufficient gauge and 
mesh to prevent the entry or exit of 
insects and other vectors of diseases of 
horses and to provide ventilation 
sufficient to ensure the comfort and 
safety of all horses in the facility. The 
interior and exterior screens must be 
separated by at least 3 inches (7.62 cm). 
All screening of windows or other 
openings must be easily removable for 
cleaning, but must otherwise remain 
locked and secure at all times in a 
manner satisfactory to APHIS 
representatives in order to ensure the 
biological security of the facility. 

(D) Lighting. The entire facility, 
including its stalls and hallways, must 
have adequate lighting. 

(E) Loading docks. The facility must 
have separate docks for animal receiving 
and releasing and for general receiving 
and pickup, unless a single dock used 
for both purposes is cleaned and 
disinfected after each use in accordance 
with paragraph (c)(4)(iv)(F) of this 
section. 

(F) Surfaces. The facility must be 
constructed so that the floor surfaces 
with which horses have contact are 
nonslip and wear-resistant. All floor 
surfaces with which the horses, their 
excrement, or discharges have contact 
must provide for adequate drainage. All 
floor and wall surfaces with which the 
horses, their excrement, or discharges 
have contact must be impervious to 
moisture and be able to withstand 
frequent cleaning and disinfection 
without deterioration. Ceilings and wall 
surfaces with which the horses, their 
excrement, or discharges do not have 
contact must be able to withstand 
cleaning and disinfection between 
shipments of horses. All floor and wall 
surfaces must be free of sharp edges that 
could cause injury to horses. 

(G) Horse stalls. The stalls in which 
horses are kept must be large enough to 
allow each animal to make normal 
postural and social adjustments with 
adequate freedom of movement. 
Exercise equipment for horses may be 
kept in the stalls, provided that there 
will still be sufficient space within the 
stalls for the horses to move freely once 
the equipment is installed. 

(H) Aisleways. The aisleways through 
which horses are moved to and from 
stalls must be wide enough to provide 
for safe movement of horses, including 
allowing horses to turn around in the 
aisleway, preventing horses in facing 
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stalls from coming into contact with 
horses in the aisleway, and adequately 
ventilating the stalls. 

(I) Means of isolation. Physical 
barriers must separate different lots of 
horses in the facility so that horses in 
one lot cannot have physical contact 
with horses in another lot or with their 
excrement or discharges. Stalls must be 
available that are capable of isolating 
any horses exhibiting signs of illness. 

(J) Showers. A shower must be located 
at each entrance to the quarantine area. 
If the facility has a necropsy area, a 
shower must be located at the entrance 
to the necropsy area. A clothes-storage 
and clothes-changing area must be 
provided with each shower area. There 
must also be one or more receptacles 
near each shower so that clothing that 
has been worn into the quarantine area 
can be deposited in a receptacle prior to 
entering the shower. 

(K) APHIS space. The facility must 
have adequate space for APHIS 
representatives to conduct examinations 
and testing of the horses in quarantine, 
prepare and package samples for 
mailing, and store the necessary 
equipment and supplies for duplicate 
samples. The space provided to conduct 
examinations and testing must include 
a refrigerator-freezer in which to store 
samples. The examination space must 
include equipment to provide for the 
safe inspection of horses. The facility 
must also include a secure, lockable 
office for APHIS use with enough room 
for a desk, chair, and filing cabinet. 

(L) Necropsy area. The facility must 
either include an area for conducting 
necropsies onsite or must have 
designated an alternate facility at which 
a suitable necropsy area is available. If 
the facility has a necropsy area, it must 
be of sufficient size to perform 
necropsies on horses and be equipped 
with adequate lighting, hot and cold 
running water, a drain, a cabinet for 
storing instruments, a refrigerator- 
freezer for storing specimens, and an 
autoclave to sterilize veterinary 
equipment. If the facility does not have 
such an area, it must specify an 
alternate facility at which a suitable 
necropsy area is available, a route from 
the quarantine facility to the alternate 
facility’s necropsy area, and the 
safeguards that will be in place to 
ensure that communicable diseases of 
horses are not spread during transit. 
This alternate facility and transport 
methodology must be approved by the 
Administrator under the procedures for 
requesting variances outlined in 
paragraph (c)(6) of this section. 

(M) Storage. The facility must have 
sufficient storage space for equipment 
and supplies used in import quarantine 

operations. Storage space must include 
separate, secure storage for pesticides 
and for medical and other biological 
supplies, as well as a separate vermin- 
proof storage area for feed and bedding, 
if feed and bedding are stored at the 
facility. If the facility has multiple lot- 
holding areas, then separate storage 
space for any reusable supplies and 
equipment that are not disinfected after 
each use in accordance with part 71 of 
this chapter must be provided for each 
lot-holding area. 

(N) Additional space needs. The 
facility must have an area for washing 
and drying clothes, linens, and towels 
and an area for cleaning and 
disinfecting equipment used in the 
facility. The facility must also include a 
work area for the repair of equipment. 

(O) Restrooms. The facility must have 
permanent restrooms in both the 
quarantine and nonquarantine areas of 
the facility. 

(P) Ventilation and climate control. 
The facility must be constructed with an 
air handling system capable of 
controlling and maintaining the ambient 
temperature, air quality, humidity, and 
odor at levels that are not injurious or 
harmful to the health of horses in 
quarantine. Air supplied to the 
quarantine area must not be recirculated 
or reused for other ventilation needs. 
Air handling systems for lot-holding 
areas must be separate from air handling 
systems for other operational and 
administrative areas of the facility. In 
addition, if the facility is equipped to 
handle more than one lot of horses at a 
time, the air handling system must be 
adequate to ensure that there is no 
cross-contamination of air between 
separate lot-holding areas. 

(Q) Fire protection. The facility, 
including the lot-holding areas, must 
have a fire alarm voice communication 
system. 

(R) Communication system. The 
facility must have a communication 
system between the nonquarantine and 
quarantine areas of the facility. 

(iii) Sanitation. To ensure that proper 
animal health and biological security 
measures are observed, the facility must 
have the following: 

(A) Equipment and supplies necessary 
to maintain the facility in clean and 
sanitary condition, including pest 
control equipment and supplies and 
cleaning and disinfecting equipment 
with adequate capacity to disinfect the 
facility and equipment. 

(B) Any reusable equipment and 
supplies that are not disinfected after 
each use in accordance with part 71 of 
this chapter maintained separately for 
each lot of horses. 

(C) Equipment and supplies used in 
the quarantine area maintained 
separately from equipment and supplies 
used in the nonquarantine area. 

(D) A supply of potable water 
adequate to meet all watering and 
cleaning needs, with water faucets for 
hoses located throughout the facility. 
An emergency supply of water for 
horses in quarantine must also be 
maintained. 

(E) A stock of disinfectant authorized 
in part 71 of this chapter or otherwise 
approved by the Administrator that is 
sufficient to disinfect the entire facility. 

(F) The capability to dispose of 
wastes, including manure, urine, and 
used bedding, by means of burial, 
incineration, or public sewer. Other 
waste material must be handled in such 
a manner that minimizes spoilage and 
the attraction of pests and must be 
disposed of by incineration, public 
sewer, or other preapproved manner 
that prevents the spread of disease. 
Disposal of wastes must be carried out 
in accordance with the terms of the 
compliance agreement, and is subject to 
spot audits by APHIS representatives. 

(G) The capability to dispose of horse 
carcasses in a manner approved by the 
Administrator and under conditions 
that minimize the risk of disease spread 
from carcasses. 

(H) For incineration to be carried out 
at the facility, the facility must have 
incineration equipment that is detached 
from other facility structures and is 
capable of burning animal waste and 
refuse. The incineration site must also 
include an area sufficient for solid waste 
holding. Incineration may also take 
place at a local site away from the 
facility premises. All incineration 
activities, whether onsite or offsite, 
must be carried out in accordance with 
the terms of the compliance agreement, 
and are subject to spot audits by APHIS 
representatives. 

(I) The capability to control surface 
drainage and effluent into, within, and 
from the facility in a manner that 
prevents the spread of disease into, 
within, or from the facility. If the facility 
is approved to handle more than one lot 
of horses at the same time, the drainage 
system must be adequate to ensure that 
there is no cross-contamination between 
lot-holding areas. 

(iv) Security. Facilities must provide 
the following security measures: 

(A) The facility and premises must be 
kept locked and secure at all times 
while horses are in quarantine. 

(B) The facility and premises must 
have signs indicating that the facility is 
a quarantine area and no visitors are 
allowed. 
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(C) The facility and premises must be 
guarded at all times by one or more 
representatives of a bonded security 
company, or, alternatively, the facility 
must have an electronic security system 
that indicates the entry of unauthorized 
persons into the facility. Electronic 
security systems must be coordinated 
through or with the local police so that 
monitoring of the quarantine facility is 
maintained whenever APHIS 
representatives are not at the facility. 
The electronic security system must be 
of the ‘‘silent type’’ and must be 
triggered to ring at the monitoring site 
and not at the facility. The electronic 
security system must be approved by 
Underwriter’s Laboratories. The 
operator must provide written 
instructions to the monitoring agency 
stating that the police and a 
representative of APHIS designated by 
APHIS must be notified by the 
monitoring agency if the alarm is 
triggered. The operator must also submit 
a copy of those instructions to the 
Administrator. The operator must notify 
the designated APHIS representative 
whenever a breach of security occurs or 
is suspected of having occurred. In the 
event that disease is diagnosed in 
quarantined horses, the Administrator 
may require the operator to have the 
facility guarded by a bonded security 
company in a manner that the 
Administrator deems necessary to 
ensure the biological security of the 
facility. 

(D) The operator must furnish a 
telephone number or numbers to APHIS 
at which the operator or his or her agent 
can be reached at all times. 

(E) APHIS is authorized to place 
APHIS seals on any or all entrances and 
exits of the facility when determined 
necessary by APHIS and to take all 
necessary steps to ensure that such seals 
are broken only in the presence of an 
APHIS representative. If someone other 
than an APHIS representative breaks 
such seals, APHIS will consider the act 
a breach in security and APHIS 
representatives will make an immediate 
accounting of all horses in the facility. 
If a breach in security occurs, APHIS 
may extend the quarantine period as 
long as necessary to determine that the 
horses are free of communicable 
diseases. 

(4) Operating procedures. The 
following procedures must be observed 
at the facility at all times: 

(i) Oversight by APHIS 
representatives. 

(A) Import quarantine operations at a 
privately owned quarantine facility may 
only be conducted with the physical 
presence of and monitoring by APHIS 
representatives. APHIS representatives 

are also authorized to perform the 
services required by this section and by 
the compliance agreement. 

(B) If, as the result of a spot audit, or 
for any other reason, APHIS determines 
that the operator has failed to properly 
care for, feed, or handle quarantined 
horses as required in this paragraph (c) 
or in accordance with the terms of the 
compliance agreement, or has failed to 
maintain and operate the facility as 
provided in this paragraph (c) or in 
accordance with the terms of the 
compliance agreement, APHIS 
representatives will furnish such 
services, will make arrangements for the 
sale or disposal of quarantined horses at 
the quarantine facility owner’s expense, 
or will begin the process for withdrawal 
of approval of the quarantine facility 
specified in paragraph (c)(1)(iv) of this 
section. 

(ii) Personnel. 
(A) The operator must provide 

adequate personnel to maintain the 
facility and care for the horses in 
quarantine, including attendants to care 
for and feed horses, and other personnel 
as needed to maintain, operate, and 
administer the facility. 

(B) The operator must provide APHIS 
with an up-to-date list of all personnel 
who have access to the facility. The list 
must include the names, current 
residential addresses, and employee 
identification numbers of each person. 
When the operator wishes to grant 
access to the facility to persons who 
have not previously had access to it, the 
operator must update the list prior to 
such persons having access to the 
quarantine facility. 

(C) The operator must provide APHIS 
with signed statements from each 
employee and any other personnel hired 
by the operator and working at the 
facility in which the person agrees to 
comply with paragraph (c) of this 
section and applicable provisions of this 
part, all terms of the compliance 
agreement, and any related instructions 
from APHIS representatives pertaining 
to import quarantine operations, 
including contact with animals both 
inside and outside the facility. 

(iii) Authorized access. Access to the 
facility premises as well as inside the 
quarantine area will be granted only to 
APHIS representatives, authorized 
employees, and other personnel of the 
operator assigned to work at the facility. 
All other persons are prohibited from 
the premises unless specifically granted 
access by an APHIS representative. Any 
visitors granted access must be 
accompanied at all times by an APHIS 
representative while on the premises or 
in the quarantine area of the facility. 

(iv) Sanitary requirements. 

(A) All persons granted access to the 
quarantine area must: 

(1) Shower when entering and leaving 
the quarantine area; 

(2) Shower when leaving the necropsy 
area if a necropsy is in the process of 
being performed or has just been 
completed, or if all or portions of the 
examined animal remain exposed; 

(3) Wear clean protective work 
clothing and footwear upon entering the 
quarantine area; 

(4) Wear disposable gloves when 
handling sick horses and then wash 
hands after removing gloves; and 

(5) Change protective clothing, 
footwear, and gloves when they become 
soiled or contaminated. 

(B) The operator is responsible for 
providing a sufficient supply of clothing 
and footwear to ensure that all persons 
provided access to the quarantine area 
at the facility have clean, protective 
clothing, and footwear when they enter 
the quarantine area. 

(C) The operator is responsible for the 
handling, washing, and disposal of 
soiled and contaminated clothing worn 
within the quarantine facility in 
accordance with the terms of the 
compliance agreement. At the end of 
each workday, work clothing worn into 
the quarantine area must be collected 
and kept in a bag until the clothing is 
washed. Used footwear must either be 
left in the clothes-changing area or 
cleaned with hot water (148 °F 
minimum) and detergent and 
disinfected in accordance with the 
terms of the compliance agreement. 
APHIS representatives may conduct 
spot audits of all handling, cleaning, 
and/or disposal of used clothing or used 
footwear. 

(D) All equipment (including tractors) 
must be cleaned and disinfected prior to 
being used in the quarantine area of the 
facility with a disinfectant authorized in 
part 71 of this chapter or otherwise 
approved by the Administrator. The 
equipment must remain dedicated to the 
facility for the entire quarantine period. 
Any equipment used with quarantined 
horses (e.g., halters, floats, feed, water 
buckets, and exercise equipment) must 
remain dedicated to that particular lot of 
quarantined horses for the duration of 
the quarantine period or be cleaned and 
disinfected before coming in contact 
with horses from another lot. Prior to its 
removal from the quarantine premises, 
any equipment must be cleaned and 
disinfected in accordance with the 
terms of the compliance agreement. 
APHIS representatives may conduct 
spot audits of all cleaning and 
disinfection of equipment. 

(E) Any vehicle, before entering or 
leaving the quarantine area of the 
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facility, must be cleaned and disinfected 
in accordance with the terms of the 
compliance agreement within a time 
period authorized by the APHIS 
representative and with a disinfectant 
authorized in part 71 of this chapter or 
otherwise approved by the 
Administrator. APHIS representatives 
may conduct spot audits of all cleaning 
and disinfection of vehicles. 

(F) If the facility has a single loading 
dock, the loading dock must be cleaned 
and disinfected after each use in 
accordance with the terms of the 
compliance agreement within a time 
period authorized by the APHIS 
representative and with a disinfectant 
authorized in part 71 of this chapter or 
otherwise approved by the 
Administrator. APHIS representatives 
may conduct spot audits of all cleaning 
and disinfection of the loading dock. 

(G) That area of the facility in which 
a lot of horses has been held or has had 
access to must be thoroughly cleaned 
and disinfected, with a disinfectant 
authorized in part 71 of this chapter or 
otherwise approved by the 
Administrator, in accordance with the 
terms of the compliance agreement, 
upon release of the horses before a new 
lot of horses is placed in that area of the 
facility. APHIS representatives may 
conduct spot audits of all cleaning and 
disinfection of lot-holding areas. 

(v) Handling of the horses in 
quarantine. 

(A) All horses must be handled in 
accordance with paragraph (a) of this 
section. 

(B) Each lot of horses to be 
quarantined must be placed in the 
facility on an ‘‘all-in, all out’’ basis. No 
horse may be taken out of the lot while 
it is in quarantine, except for diagnostic 
purposes or as provided in paragraph 
(a)(4) of this section, and no horse may 
be added to the lot while the lot is in 
quarantine. Once import quarantine 
operations have been completed on a 
lot, but while the lot is still at the 
facility, a horse may be removed from 
that lot. 

(C) The facility must provide 
sufficient feed and bedding for the 
horses in quarantine, and it must be free 
of vermin and not spoiled. Feed and 
bedding must originate from an area that 
is not listed in part 72 of this chapter 
as an area quarantined for splenetic or 
tick fever. 

(D) Breeding of horses or collection of 
germplasm from horses is prohibited 
during the quarantine period. 

(E) Horses in quarantine will be 
subjected to such tests and procedures 
as directed by an APHIS representative 
to determine whether they are free from 
communicable diseases of horses. 

(F) Any death or suspected illness of 
horses in quarantine must be reported 
immediately to APHIS. The affected 
horses must be disposed of as the 
Administrator may direct, or depending 
on the nature of the disease, must be 
cared for as directed by APHIS to 
prevent the spread of the disease. 

(G) Quarantined horses requiring 
specialized medical attention or 
additional postmortem testing may be 
transported off the quarantine site, if 
authorized by APHIS. A second 
quarantine site must be established to 
house the horses at the facility of 
destination (e.g., veterinary teaching 
hospital). In such cases, APHIS may 
extend the quarantine period for that 
horse and for its lot until the results of 
any outstanding tests or postmortem 
results are received. 

(H) Should a horse be determined to 
be infected with or exposed to a 
Federally regulated disease of horses, 
arrangements for the final disposition of 
the infected or exposed horse must be 
accomplished within 10 days of the date 
that the importer is notified by the 
overseeing APHIS representative that 
the horse has been refused entry into the 
United States. APHIS representatives 
must be physically present at and 
directly monitor the subsequent 
disposition of the horse. The operator 
must have a preapproved contingency 
plan for the disposal of all horses 
housed at the facility prior to issuance 
of the import permit. 

(I) Vaccination of horses in quarantine 
is prohibited. However, once import 
quarantine operations have been 
completed on a lot, but while the lot is 
still at the facility, horses in that lot may 
be vaccinated. 

(vi) Records. 
(A) The facility operator must 

maintain a current daily record to 
record the entry and exit of all persons 
entering and leaving the quarantine 
facility. 

(B) The operator must maintain the 
daily record, along with any records 
kept by APHIS and deposited with the 
operator, for at least 2 years following 
the date of release of the horses from 
quarantine and must make such records 
available to APHIS representatives upon 
request. 

(5) Environmental quality. If APHIS 
determines that a privately operated 
quarantine facility does not meet 
applicable local, State, or Federal 
environmental regulations, APHIS may 
deny or suspend approval of the facility 
until appropriate remedial measures 
have been applied. 

(6) Variances. The Administrator may 
grant variances to existing requirements 
relating to location, construction, and 

other design features of the physical 
facility, as well as to sanitation, 
security, operating procedures, 
recordkeeping, and other provisions of 
paragraph (c) of this section, but only if 
the Administrator determines that the 
variance causes no detrimental impact 
to the overall biological security of the 
import quarantine operations. The 
operator must submit a request for a 
variance from the requirements for the 
construction of the facility in paragraph 
(c)(3) of this section to the 
Administrator in writing prior to the 
construction of the facility. The operator 
must submit a request for a variance 
from the operational requirements in 
paragraph (c)(4) of this section to the 
Administrator in writing at least 30 days 
in advance of the arrival of horses to the 
facility. Any variance must also be 
expressly provided for in the 
compliance agreement. 

(Approved by the Office of Management 
and Budget under control number 0579– 
0313) 
■ 6. In § 93.309, the section heading is 
revised to read as follows: 

§ 93.309 Horse quarantine facilities; 
payment information. 

* * * * * 
■ 7. Section 93.310 is revised to read as 
follows: 

§ 93.310 Quarantine stations, visiting 
restricted; sales prohibited. 

Visitors are not permitted in the 
quarantine enclosure during any time 
that the horses are in quarantine unless 
an APHIS representative specifically 
grants access under such conditions and 
restrictions as may be imposed by 
APHIS. An importer (or his or her agent 
or accredited veterinarian) may be 
admitted to the lot-holding area(s) 
containing his or her quarantined horses 
at such intervals as may be deemed 
necessary, and under such conditions 
and restrictions as may be imposed, by 
an APHIS representative. On the last 
day of the quarantine period, owners, 
officers or registry societies, and others 
having official business or whose 
services may be necessary in the 
removal of the horses may be admitted 
upon written permission from an APHIS 
representative. No exhibition or sale 
shall be allowed within the quarantine 
grounds. 

Done in Washington, DC, this 26th day of 
June 2009. 
Cindy Smith, 
Acting Deputy Under Secretary for Marketing 
and Regulatory Programs. 
[FR Doc. E9–15509 Filed 7–1–09; 8:45 am] 
BILLING CODE 3410–34–P 
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FEDERAL HOUSING FINANCE 
AGENCY 

12 CFR Part 1253 

RIN 2590–AA17 

Prior Approval for Enterprise Products 

AGENCY: Federal Housing Finance 
Agency. 
ACTION: Interim final rule; request for 
comments. 

SUMMARY: The Federal Housing Finance 
Agency (FHFA or Agency) is 
promulgating and seeking comment on 
an interim final regulation to implement 
section 1321 of the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992, as amended by 
section 1123 of the Housing and 
Economic Recovery Act of 2008. The 
regulation establishes a process for the 
Federal National Mortgage Association 
(Fannie Mae) and the Federal Home 
Loan Mortgage Corporation (Freddie 
Mac) (collectively, the Enterprises) to 
obtain prior approval from the FHFA 
Director for a new product and provide 
prior notice to the Director of a new 
activity. Specifically, the interim final 
regulation implements section 1321 and 
is designed to ensure that the FHFA 
Director has the opportunity to 
determine prior to an Enterprise 
commencing a new activity whether the 
new activity is a new product, and if it 
is a new product, to determine whether 
the new product is authorized by the 
Enterprise’s charter, is in the public 
interest, and is consistent with the 
safety and soundness of the Enterprise 
or the mortgage finance or financial 
system. FHFA invites public comment 
on all aspects of the regulation. 
DATES: Effective Date: July 2, 2009. 

Comment Date: FHFA will accept 
written comments on the interim final 
regulation on or before August 31, 2009. 
ADDRESSES: Submit comments to FHFA 
using any one of the following methods: 

• E-mail: regcomments@fhfa.gov. 
Please include ‘‘Public Comment—RIN 
2590–AA17 (Prior Approval for 
Enterprise Products)’’ in the subject line 
of the message. 

• Mail/Hand Delivery: Federal 
Housing Finance Agency, 1700 G Street, 
NW., Washington, DC 20552, Attention: 
Public Comment—RIN 2590–AA17 
(Prior Approval for Enterprise 
Products). The package should be 
logged at the Guard Desk, First Floor, on 
business days between 9 a.m. and 5 p.m. 

• Federal eRulemaking: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. If 
you submit your comment to the 

Federal eRulemaking Portal, please also 
send it by e-mail to FHFA at 
regcomments@fhfa.gov to ensure timely 
receipt by the Agency. Include the 
following information in the subject line 
of your submission: ‘‘Public Comment— 
RIN 2590–AA17 (Prior Approval for 
Enterprise Products)’’. 

We will post all public comments we 
receive without change, including any 
personal information you provide, such 
as your name and address, on the FHFA 
Web site at http://www.fhfa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Carol Connelly, 202–414–8910 (not a 
toll-free number), e-mail: 
carol.connelly@fhfa.gov, Office of 
Supervision—Office of Supervision 
Infrastructure; or Ming-Yuen Meyer- 
Fong, 202–414–3798 (not a toll-free 
number), e-mail: ming-yuen.meyer- 
fong@fhfa.gov, Office of General 
Counsel, Federal Housing Finance 
Agency, 1700 G Street, NW., 
Washington, DC 20552. The telephone 
number for the Telecommunications 
Device for the Deaf is: 800–877–8339. 
SUPPLEMENTARY INFORMATION: 

I. Comments and Access 
This interim final regulation as well 

as any comments posted may be 
accessed via the Internet. Users can 
access the FHFA Web page at http:// 
www.fhfa.gov; select Supervision and 
Regulations Tab; select Regulations, 
Notices and Public Comments; then, 
select the link titled ‘‘Prior Approval for 
Enterprise Products.’’ In addition, 
copies of all comments received will be 
available for examination by the public 
on business days between the hours of 
10 a.m. and 3 p.m., at the Federal 
Housing Finance Agency, 1700 G Street, 
NW., Washington, DC 20552. To make 
an appointment to inspect comments, 
please call the Office of General Counsel 
at 202–414–6924. 

II. Background 

A. Establishment of the Federal Housing 
Finance Agency 

On July 30, 2008, the President signed 
the Housing and Economic Recovery 
Act (Pub. L. 110–289, 122 Stat. 2654) 
(HERA). Among other things, HERA 
amended the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992 (12 U.S.C. 4501 
et seq.) (Safety and Soundness Act) to 
establish a new independent agency of 
the Federal Government known as the 
Federal Housing Finance Agency 
(FHFA) and transferred the supervisory 
and oversight responsibilities for Fannie 
Mae and Freddie Mac (the Enterprises) 
from the Office of Federal Housing 
Enterprise Oversight (OFHEO) and 

components of the Department of 
Housing and Urban Development to 
FHFA. The Enterprises are government- 
sponsored enterprises chartered by 
Congress for the purposes of 
establishing secondary market facilities 
for residential mortgages. 12 U.S.C. 1716 
et seq. (Fannie Mae Charter Act) and 12 
U.S.C. 1451 et seq. (Freddie Mac 
Corporation Act) (the authorizing 
statutes). 

Congress established FHFA, among 
other things, to oversee the prudential 
operations of the Enterprises, and to 
ensure that: (1) The Enterprises operate 
in a safe and sound manner, including 
maintenance of adequate capital and 
internal controls; (2) The activities of 
the Enterprises foster liquid, efficient, 
competitive, and resilient national 
housing finance markets; (3) The 
Enterprises comply with the Safety and 
Soundness Act and the rules, 
regulations, guidelines, and orders 
issued under the Safety and Soundness 
Act and the authorizing statutes; and (4) 
The Enterprises carry out their public 
missions through activities and 
operations that are authorized by and 
consistent with the Safety and 
Soundness Act, their respective 
authorizing statutes, and the public 
interest. See section 1313(a)(1)(B) of the 
Safety and Soundness Act, as amended 
(12 U.S.C. 4513(a)(1)(B)). 

B. Prior Approval Authority for Products 
and Activities 

Through products offered to the 
marketplace and their activities in the 
housing finance system, Freddie Mac 
and Fannie Mae, together, own or 
guarantee nearly $5.4 trillion of 
residential mortgages in the United 
States. Their products play a key role in 
housing finance and the U.S. economy. 
However, the Enterprises also take on 
risks, and create risks for themselves 
and the mortgage finance and financial 
system, through their activities and 
product offerings. The configuration of 
particular products may also raise 
questions of how successfully such 
products achieve the Enterprises’ public 
missions while balancing the risks 
borne or created through such products. 
Because of the significant effects 
Enterprise products and activities have 
and could have on the market and 
market participants, the Safety and 
Soundness Act empowered the FHFA 
Director to review products prior to 
being offered. Specifically, the Safety 
and Soundness Act requires ‘‘each 
Enterprise to obtain the approval of the 
Director for any product of the 
enterprise before initially offering the 
product.’’ See section 1321(a) of the 
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Safety and Soundness Act (12 U.S.C. 
4541(a)). 

Before commencing a new activity 
that an Enterprise does not consider to 
be a new product, the Safety and 
Soundness Act requires an Enterprise to 
provide ‘‘written notice’’ to the Director 
for a determination of whether such a 
new activity is a new product subject to 
prior approval under section 1321. See 
section 1321(e)(2) of the Safety and 
Soundness Act (12 U.S.C. 4541(e)(2)). If 
the Director determines such a new 
activity to be a new product, the 
Enterprise shall ‘‘obtain the approval of 
the Director for any product of the 
enterprise before initially offering the 
product.’’ See id. at section 1321(a) of 
the Safety and Soundness Act (12 U.S.C. 
4541(a)). 

III. Analysis of the Interim Final Rule 

A. Synopsis of the Interim Final Rule 

The structure of the statute 
superficially suggests that an Enterprise 
has a choice of two types of submission 
to make to FHFA: First, a request for 
prior approval of a new product; and 
second, a notice of a new activity that 
the Enterprise does not believe to be a 
new product. However, the statute does 
not define either ‘‘product’’ or 
‘‘activity,’’ nor does it direct the agency 
to define those terms. The standards for 
determining when an activity must be 
published for public notice and 
comment—thereby constituting a new 
product—include considerations of 
charter compliance, safety and 
soundness, and the public interest. 
These factors are of a high-level 
character, implicating many 
considerations in each case that may be 
difficult to define or identify in 
advance. FHFA concludes that the 
determination whether a new activity is 
a new product in specific instances is 
committed to agency discretion by law. 

The agency does not believe that it is 
practical to require an Enterprise to 
identify a new product—as distinct from 
a new activity that is not a product—in 
advance for purposes of determining 
which type of submission to make to the 
agency. For that reason, the regulation 
meets the statutory mandate through 
employing a streamlined ‘‘notice’’ 
process. It requires an Enterprise to 
make a single form of submission—a 
notice of new activity. The Director will 
then decide whether the new activity is 
a new product that must be published 
for public notice and comment. In 
exigent circumstances, the Director may 
decide to allow an Enterprise to 
undertake a new product before the 
public notice and comment period. 

To avoid duplication of review, a 
product undertaken by an Enterprise 
which is substantially similar to a 
product previously approved under this 
part for either Enterprise is not a new 
product. The definition of new product 
also does not include a product that is 
substantially similar to a product that 
has been continuously undertaken by 
either Enterprise since prior to the 
effective date of HERA of July 30, 2008. 
However, in either case, an Enterprise 
seeking to undertake such a product for 
the first time must provide notice to 
FHFA of the product as a new activity 
and obtain the Director’s approval. 
FHFA reserves its authority to review 
such a new activity to ensure 
compliance with the Enterprise’s 
authorizing statute, safety and 
soundness considerations, and the 
public interest, and to deny or to impose 
any terms, conditions, or limitations on 
the Enterprise’s ability to undertake 
such a new activity. We note that 12 
CFR part 1750, Subpart B, App. A (Risk- 
based capital) provides for a definition 
for new activity which applies to the 
relevant section of that appendix, and is 
not controlling for purposes of 12 CFR 
part 1253. 

The Director’s exercise of his 
authority under the regulations in this 
part in no way restricts his safety and 
soundness authority over all new and 
existing products or activities of an 
Enterprise, or his authority to review all 
new and existing products or activities 
to determine that such products or 
activities are consistent with the 
statutory mission of an Enterprise. 

B. Section-by-Section Analysis 
Section 1253.1 sets forth the purpose 

and authority of this part. 
Section 1253.2 sets forth definitions 

of terms used in this part which are 
discussed further below in the context 
that they are used. 

Section 1253.3 establishes that before 
commencing any new activity, an 
Enterprise must submit to FHFA a 
written Notice. As part of its 
submission, an Enterprise must 
complete the FHFA Notice of New 
Activity Form (Notice Form) and submit 
it to FHFA in the manner described in 
the Instructions for the Notice Form 
established through the appendix to this 
part, and which may be modified from 
time to time by written direction of the 
Director. The Notice Form provides a 
mechanism for the Director to determine 
whether the new activity is a new 
product in accordance with 12 U.S.C. 
4541 and 12 CFR part 1253. The Notice 
Form also serves, where the Director 
determines the activity is not a new 
product, to provide information to 

FHFA necessary in exercising its 
authorities as safety and soundness 
regulator. A Notice will not be 
considered complete and received for 
processing until all of the information 
required by the Notice Form, along with 
any follow-up information required by 
FHFA upon review of the initially 
submitted information to enable a 
determination whether the new activity 
is a new product, has been submitted. 
FHFA will notify the Enterprise once a 
Notice Form is deemed complete and 
accepted for review. 

An Enterprise may not commence a 
new activity unless the Director makes 
a written determination that the new 
activity is not a new product, or at least 
15 business-days have elapsed since the 
Enterprise was notified that a Notice 
was complete and received for 
processing without the Director having 
made a determination. If the Director 
determines that the new activity is a 
new product, the Enterprise must await 
approval of the new product under 
§ 1253.4. 

Section 1253.4 provides for public 
notice and comment of a new product 
to enable the Director to determine 
whether the new product is: (1) 
Authorized by the Charter Act (Fannie 
Mae) or Corporation Act (Freddie Mac); 
(2) In the public interest; and (3) 
Consistent with the safety and 
soundness of the Enterprise or the 
mortgage finance and financial system. 
Among the factors that the Director may 
consider when determining whether a 
new product is in the public interest 
are: (1) The degree to which the new 
product might reasonably be expected to 
advance any of the charter purposes of 
Fannie Mae or Freddie Mac; (2) The 
degree to which the new product serves 
underserved markets as set forth in 
section 1335 of the Safety and 
Soundness Act (12 U.S.C. 4565); (3) The 
degree to which the new product is 
being supplied or could be supplied by 
non-government-sponsored-enterprise 
firms; (4) Other alternatives for 
providing the new product to the 
market; (5) The degree to which the new 
product promotes competition in the 
marketplace or, to the contrary, would 
result in less competition and greater 
concentration of economic activity or 
risk; (6) The degree to which Enterprise 
provision of the service overcomes 
natural market barriers or inefficiencies; 
(7) The degree to which Enterprise 
provision of the new product might 
raise or mitigate systemic risks to the 
mortgage, mortgage finance or financial 
markets; (8) the degree to which the new 
product furthers fair housing; and (9) 
such other factors determined to be 
appropriate by the Director. 
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Section 1321(c) of the Safety and 
Soundness Act (12 U.S.C. 4541(c)) 
authorizes the Director to grant 
‘‘temporary approval’’ of the new 
product if a delay associated with 
seeking public comment is contrary to 
public interest. See id. at section 1321 
paragraphs (c)(2) through (c)(4) (12 
U.S.C. 4541(c)(2) through (c)(4)). 
Accordingly, once FHFA determines 
that a new activity is a new product, 
FHFA will publish notice along with a 
description of the new product for a 30- 
day public comment period, unless the 
Director determines that delay 
associated with first seeking public 
comment is contrary to public interest. 
Where the Director determines that 
exigent circumstances exist such that 
delay associated with seeking public 
comment is contrary to public interest, 
the Director may consider and 
temporarily approve the new product 
without providing an advance public 
comment period. In such circumstances, 
the Director will provide for a public 
comment period after granting the 
Temporary Approval. 

In making a determination, the 
Director will consider all public 
comments received by the closing date 
of the comment period. The Director 
will make a determination on the new 
product no later than 30 calendar-days 
after the close of the public comment 
period. If the Director fails to make a 
determination on the new product 
within the 30-day time period, the 
Enterprise may offer the new product. If 
the Director approves the new product, 
the Director may condition such 
approval upon terms, conditions, and 
limitations with which the Enterprise 
must comply. If the Director denies a 
new product, the Enterprise may not 
offer the new product. 

Where, as a result of public comment 
or otherwise in the course of 
considering the new product, FHFA 
believes that any information in 
addition to that supplied by the 
Enterprise is necessary for its decision, 
FHFA may request such information. 
FHFA may deny a new product if it 
does not receive the information 
requested from the Enterprise in 
sufficient time to permit adequate 
evaluation of the information. 

Section 1253.5 states that confidential 
information submitted in support of 
either a Notice or a public comment 
submission, is presumed public. An 
Enterprise or commenter may request 
confidential treatment, and FHFA will 
consider such requests upon Enterprise 
or commenter compliance with the 
specified requirements. 

Section 1253.6 sets forth certification 
requirements and grounds to nullify an 

approval. The Notice, any applicable 
Forms, and supporting information 
must be certified by an executive officer 
as that term is defined by 12 CFR 
1770.3(g). We note that 12 CFR 
1770.3(g) is in the process of being 
replaced, and § 1230.2 will become the 
relevant reference. 74 FR 26989 (June 5, 
2009). If FHFA discovers a material 
misrepresentation or omission after the 
Director has rendered a decision, FHFA 
may nullify any approval, or terms, 
conditions, and limitations to such 
approval. Any person responsible for 
any material misrepresentation or 
omission in a filing or supporting 
materials may be subject to enforcement 
action and other penalties, including 
criminal penalties provided in 18 U.S.C. 
1001. 

Section 1253.7 states penalties for 
failure to comply. If an Enterprise: (1) 
Offers a new product or commences a 
new activity without submitting a 
Notice; (2) offers a new product or 
commences a new activity after 
submitting a Notice before the 
expiration of time provided for the 
Director to make a determination; (3) 
offers a new product after the Director 
disapproves it; or (4) fails to adhere to 
any terms, conditions, or limitations 
established by the Director, the 
Enterprise must cease offering the new 
product or engaging in the new activity 
immediately upon discovery or notice of 
the events described in this section, 
unless otherwise informed by the 
Director in writing. 

Upon discovery or notice of any one 
of these occurrences, the Enterprise 
must provide the FHFA Director and its 
board of directors, chief risk officer, 
internal audit, and compliance officer, a 
written description of the failure or 
failures of controls that resulted in the 
offering of the new product or 
commencement of new activity in 
contravention of regulations in this part. 
The Enterprise must also provide 
information regarding the steps it has 
taken and will take to remediate the 
control failures. Failure to comply with 
these steps may result in FHFA taking 
enforcement action. 

Section 1253.8 provides that, if the 
Director approves a new product for one 
Enterprise, or the new product is 
otherwise available to that Enterprise 
under § 1253.4, the other Enterprise may 
also offer that new product, subject to 
submitting a request to the Director in 
the form of a Notice under § 1253.3 and 
approval by the Director. 

Section 1253.9 states that the 
Director’s authority is preserved. The 
Director’s exercise of the Safety and 
Soundness Act’s provisions on prior 
approval authority for products in no 

way restricts the safety and soundness 
authority of the Director over all new 
and existing products or activities, or 
the authority of the Director to review 
all new and existing products or 
activities to determine that such 
products or activities are consistent 
with the statutory mission of an 
Enterprise. See section 1321(f) of the 
Safety and Soundness Act (12 U.S.C. 
4541(f)). 

IV. Notice and Public Participation 
The notice and comment procedure 

required by the Administrative 
Procedure Act is inapplicable to this 
interim final regulation because it is in 
the public interest to implement section 
1123 of HERA that amends section 1321 
of the Safety and Soundness Act (12 
U.S.C. 4541) immediately. See 5 U.S.C. 
553(b)(B). The regulation facilitates the 
Enterprises’ continued ability to meet 
their public mission in conservatorship, 
enabling them to contribute to 
combating the continuing deterioration 
and volatility of the residential mortgage 
market. Also, the regulation establishes 
procedures for the Enterprises to submit 
notices of new activities and new 
products for approval. However, 
because FHFA believes that public 
comments are valuable, it encourages 
comments on all aspects of the interim 
final regulation, and will consider all 
comments received on or before August 
31, 2009 in adopting a final regulation. 

V. Effective Date 
For the reasons stated in section IV., 

above, the FHFA for good cause finds 
that the interim final regulation is 
immediately effective on July 2, 2009. 
See id. at para. (d)(3). 

VI. Regulatory Flexibility Act 
FHFA is promulgating this regulation 

in the form of an interim final regulation 
and not as a proposed regulation. 
Therefore, the provisions of the 
Regulatory Flexibility Act do not apply. 
See 5 U.S.C. 601(2) and 603(a). 

VII. Paperwork Reduction Act 
The interim final regulation does not 

contain any information collection 
requirement that requires the approval 
of the Office of Management and Budget 
under the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.). 

List of Subjects in 12 CFR Part 1253 
Government-sponsored enterprises; 

Mortgages; New activities; New 
products. 

Authority and Issuance 

■ Accordingly, for the reasons stated in 
the preamble, under the authorities of 
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12 U.S.C. 4526 and 12 U.S.C. 4541, the 
Federal Housing Finance Agency hereby 
amends Chapter XII of Title 12, Code of 
Federal Regulations as follows: 

CHAPTER XII—FEDERAL HOUSING 
FINANCE AGENCY 

Subchapter C—Enterprises 
■ 1. Add part 1253 to subchapter C to 
read as follows: 

PART 1253—PRIOR APPROVAL FOR 
ENTERPRISE PRODUCTS 

Sec. 
1253.1 Purpose and authority. 
1253.2 Definitions. 
1253.3 Notice of new activity. 
1253.4 New product approval. 
1253.5 Confidential information. 
1253.6 Certifying and nullifying an 

approval. 
1253.7 Failure to comply. 
1253.8 Availability of new product to an 

Enterprise after it has been approved for 
the other Enterprise. 

1253.9 Preservation of authority. 
Appendix to Part 1253—Prior Approval for 

Enterprise Products: Instructions and 
Notice of New Activity Form 

Authority: 12 U.S.C. 4526; 12 U.S.C. 4541. 

§ 1253.1 Purpose and authority. 
The purpose of this part is to establish 

policies and procedures implementing 
the prior approval authority for 
enterprise products, in accordance with 
section 1321 of the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992 (Safety and 
Soundness Act) (12 U.S.C. 4541), as 
amended. 

§ 1253.2 Definitions. 
For purposes of this part: 
Authorizing statute means, in the case 

of Fannie Mae, the Federal National 
Mortgage Association Charter Act (12 
U.S.C. 1716 et seq.) and, in the case of 
Freddie Mac, the Federal Home Loan 
Mortgage Corporation Act (12 U.S.C. 
1451 et seq.). 

Director means the Director of the 
Federal Housing Finance Agency or his 
or her designee. 

Enterprise means the Federal National 
Mortgage Association (Fannie Mae) or 
the Federal Home Loan Mortgage 
Corporation (Freddie Mac). 

FHFA means the Federal Housing 
Finance Agency. 

New activity means with respect to an 
Enterprise, any business line, business 
practice, or service, including guarantee, 
financial instrument, consulting, or 
marketing, that is proposed to be 
undertaken by the Enterprise either on 
a standalone basis or as an incident to 
providing one or more Enterprise 
products to the market, and which 
was— 

(a) Not initially engaged in prior to 
July 30, 2008; 

(b) Commenced by the Enterprise 
prior to July 30, 2008, but which, after 
July 30, 2008, the Enterprise ceased to 
engage in, and presently intends to 
resume; or 

(c) Offered or engaged in by the 
Enterprise after July 30, 2008, at a 
significantly different level, or in a 
significantly different manner, in terms 
of the activity’s effect on public interest 
or risk to the Enterprise or the mortgage 
finance or financial system. 

The term ‘‘new activity’’ does not 
include— 

(1) Any Enterprise business practice, 
transactions, or conduct performed 
solely as an incident to the 
administration of the Enterprise’s 
internal affairs to conduct its business; 
or 

(2) Any business practice or service 
undertaken by an Enterprise that is de 
minimis in scope, volume, risk, or 
duration. 

New product means any activity that 
the Director determines merits public 
notice and comment on matters of 
compliance with the applicable 
authorizing statute, safety and 
soundness, or public interest. ‘‘New 
product’’ does not include— 

(a) The automated loan underwriting 
system of an Enterprise in existence as 
of July 30, 2008, including any upgrade 
to the technology, operating system, or 
software to operate the underwriting 
system; 

(b) Any modification to the mortgage 
terms and conditions or mortgage 
underwriting criteria relating to the 
mortgages that are purchased or 
guaranteed by the Enterprise, provided 
that such modifications do not alter the 
underlying transaction so as to include 
services or financing, other than 
residential mortgage financing; 

(c) Any activity that is substantially 
similar to the activities described in 
paragraphs (a) or (b) of this section; 

(d) Any activity that is substantially 
similar to an activity or product that has 
been approved in accordance with this 
part for either Enterprise; or 

(e) Any activity that is substantially 
similar to an activity or product 
continuously undertaken by the other 
Enterprise since prior to July 30, 2008. 

Substantially similar. In considering 
whether an activity is ‘‘substantially 
similar’’ to any activity described in 
section 1321(e)(1)(A) and (B) of the 
Safety and Soundness Act, 12 U.S.C. 
4541(e)(1)(A) and in paragraphs (a) or 
(b) of this section under the definition 
of new product, or to any activity 
approved in accordance with this part, 
or continuously engaged in by the other 

Enterprise as referenced in paragraphs 
(d) and (e) of this section under the 
definition of new product, the Director 
may consider if the activity in 
question— 

(1) Is a product; 
(2) Is authorized under the applicable 

authorizing statute; 
(3) Represents an upgrade to the way 

an approved product is delivered; 
(4) Poses a significant change in risk 

to the Enterprise or the mortgage finance 
system from a previously approved 
product or activity; 

(5) Involves a significant change in 
terms, conditions, or limitations 
expressly contained in any prior 
approval granted under this part; 

(6) Poses a significant change in its 
effect on the public interest compared to 
a previously approved product or 
activity; 

(7) Poses a significant change from a 
previously approved product or activity 
and if so, does a tradeoff exist in the 
composite of risk, public interest, and 
safety and soundness elements in the 
proposed new activity; 

(8) Is likely to have significantly more 
enterprise resources dedicated to it; 

(9) Requires approval by regulators 
other than FHFA, including Federal, 
State, or local regulators; 

(10) Involves new classes or types of 
borrowers, investors, or counterparties; 

(11) Involves new classes or types of 
collateral; or 

(12) Such other factor as the Director 
determines to be appropriate. 

§ 1253.3 Notice of new activity. 
(a) Before commencing a new activity, 

an Enterprise must submit a Notice of 
New Activity (Notice) to the FHFA, and 
either receive a determination that the 
new activity is not a new product, await 
passage of the 15 business-day period as 
described in paragraph (d) of this 
section, or, where FHFA determines the 
new activity to be a new product, await 
approval of the new product under 
§ 1253.4. In addition, for any new 
activity that an Enterprise seeks to 
engage in which FHFA had previously 
approved in accordance with this part 
for the other Enterprise, or in which the 
other Enterprise had engaged 
continuously since prior to July 30, 
2008, the Enterprise must submit a 
Notice to FHFA. In support of its Notice, 
the Enterprise shall submit information 
sufficient to allow the Director to make 
a determination on the Notice pursuant 
to section 1321 of the Safety and 
Soundness Act (12 U.S.C. 4541), as 
amended, including any information 
required by FHFA by regulation or 
otherwise. The Enterprise shall provide 
a thorough, meaningful, complete and 
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specific description of the new activity 
such that the public will be able to 
provide fully informed comment on the 
new activity if FHFA determines the 
new activity to be a new product. Such 
information shall include that contained 
in the FHFA Notice Form and the 
Instructions for the FHFA Notice of New 
Activity Form (Notice Form 
Instructions) that appear in the 
appendix of this part. The Notice Form 
and Notice Form Instructions may be 
amended from time to time by written 
direction of the Director. Requests for 
confidential treatment for any portion of 
an Enterprise’s submission must be 
made consistent with § 1253.5. 

(b) FHFA will evaluate a Notice to 
establish whether the submission 
contains sufficient information for 
FHFA to make a determination whether 
the new activity is a new product 
subject to prior approval. Upon 
establishing that the Notice contains 
sufficient information, FHFA shall deem 
the submission complete and 
‘‘received’’ for purposes of section 
1321(e)(2)(B) of the Safety and 
Soundness Act (12 U.S.C. 4541(e)(2)(B)), 
and shall notify the Enterprise 
accordingly. 

(c) No later than 15 business-days 
after the Notice is deemed completed 
and ‘‘received’’ for purposes of section 
1321(e)(2)(B) of the Safety and 
Soundness Act (12 U.S.C. 4541(e)(2)(B)), 
the Director will make a written 
determination on the Notice, and shall 
notify the Enterprise accordingly. The 
Director may also approve the new 
activity subject to such terms, 
conditions, or limitations on the 
Enterprise’s engagement in the new 
activity as the Director determines to be 
appropriate. 

(d) If the Director fails to make a 
determination within the 15 business- 
day period specified in paragraph (c) of 
this section, the Enterprise may 
commence the new activity. The 
Director’s failure to make a 
determination within the 15-day period 
does not limit or restrict the Director’s 
safety and soundness authority or the 
authority of the Director to review the 
new activity to determine whether the 
activity is consistent with the statutory 
mission of the Enterprise. 

§ 1253.4 New product approval. 
(a) Public notice. If the Director 

determines that the new activity is a 
new product, FHFA shall publish a 
public notice soliciting comments on 
the proposed product for a 30 calendar- 
day period. 

(1) The public notice will describe the 
new product and state the closing date 
of the public comment period. The 

public notice will provide instructions 
for submission of public comment. 

(2) The Director will consider all 
public comments received by the 
closing date of the comment period. 

(3) In computing the 30 calendar-day 
public comment period, FHFA excludes 
the day on which the public notice is 
published in the Federal Register, from 
which the period begins to run, and 
includes the last day of the period, 
regardless of whether it is a Saturday, 
Sunday, or legal holiday. 

(b) Director’s determination. (1) No 
later than 30 calendar-days after the end 
of the public comment period, the 
Director will provide the Enterprise 
with a written determination on 
whether it may proceed with the new 
product. The written determination will 
specify the grounds for the Director’s 
determination. 

(2) The Director will approve the new 
product if the Director determines that 
the new product complies with the 
applicable authorizing statute, is in the 
public interest, and is consistent with 
the safety and soundness of the 
Enterprise and the mortgage finance and 
financial system. The Enterprise may 
then offer the new product subject to 
any terms, conditions, or limitations as 
may be established by the Director. 

(3) Among the factors that the Director 
may consider when determining 
whether a new product is in the public 
interest are— 

(i) The degree to which the new 
product might reasonably be expected to 
advance any of the purposes of the 
Enterprise under the applicable 
authorizing statute; 

(ii) The degree to which the new 
product serves underserved markets as 
set forth in section 1335 of the Safety 
and Soundness Act (12 U.S.C. 4565); 

(iii) The degree to which the new 
product is being supplied or could be 
supplied by non-government-sponsored- 
enterprise firms; 

(iv) Other alternatives for providing 
the new product; 

(v) The degree to which the new 
product promotes competition in the 
marketplace or, to the contrary, would 
result in less competition and greater 
concentration of economic activity or 
risk; 

(vi) The degree to which Enterprise 
provision of the new product overcomes 
natural market barriers or inefficiencies; 

(vii) The degree to which Enterprise 
provision of the new product might 
raise or mitigate systemic risks to the 
mortgage, mortgage finance or other 
financial markets; 

(viii) The degree to which the new 
product furthers fair housing; and 

(ix) Such other factors determined 
appropriate by the Director. 

(4) The Director will disapprove the 
new product if the Director determines 
that approval is inconsistent with 
applicable law, regulation, or FHFA 
policy thereunder, or contrary to public 
interest or the safety and soundness of 
the Enterprise or the mortgage finance 
or financial system. If the Director 
disapproves the new product, the 
Enterprise may not offer the new 
product. 

(5) The Director may establish terms, 
conditions, or limitations on the 
Enterprise’s offering of the new product 
to ensure that the product offering is 
consistent with applicable statutory and 
regulatory standards, FHFA policies, 
public interest, or the safety and 
soundness of the Enterprise or the 
mortgage finance or financial system. 

(6) If the Director fails to make a 
determination within the 30 calendar- 
day period that begins on the day after 
the end of the public comment period, 
the Enterprise may offer the new 
product. The Director’s failure to make 
a determination within such 30-day 
period does not limit or restrict the 
Director’s safety and soundness 
authority or the authority of the Director 
to review the new product to determine 
that the product is consistent with the 
statutory mission of the Enterprise. 

(c) Temporary approval. (1) FHFA 
may approve a new product without 
first seeking public comments as 
described in § 1253.4(c) if— 

(i) The Enterprise submits a specific 
request for Temporary Approval that 
describes the exigent circumstances that 
make the delay associated with the 30- 
day public comment period contrary to 
the public interest and the Director 
determines that exigent circumstances 
exist and that delay associated with first 
seeking public comment would be 
contrary to the public interest; or 

(ii) Notwithstanding the absence of a 
request by the Enterprise for Temporary 
Approval, the Director determines on 
his or her own initiative that there are 
exigent circumstances that make the 
delay associated with first seeking 
public comment contrary to the public 
interest. 

(2) The Director may impose terms, 
conditions, or limitations on the 
Temporary Approval to ensure that the 
new product offering is consistent with 
applicable statutory and regulatory 
standards, FHFA policies, public 
interest, and the safety and soundness of 
the Enterprise or the mortgage finance 
system. 

(3) If the Director grants Temporary 
Approval, the Director will notify the 
Enterprise in writing of the Director’s 
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decision, and include the period for 
which it is effective and any terms, 
conditions or limitations. Upon granting 
of Temporary Approval, FHFA will also 
publish the request for public comment 
to begin the process for permanent 
approval. 

(4) If the Director denies a request for 
Temporary Approval, the Director will 
notify the Enterprise in writing of the 
Director’s decision, and will evaluate 
the new product in accordance with 
paragraphs (a) through (c) of this 
section. 

(d) Additional information. The 
Director may request any information in 
addition to that supplied in the 
completed Notice if, as a result of public 
comment or otherwise in the course of 
considering the Notice, the Director 
believes that the information is 
necessary for his or her decision. The 
Director may disapprove a new product 
if he or she does not receive the 
information requested from the 
Enterprise in sufficient time to permit 
adequate evaluation of the information 
within the time periods set forth in 
paragraph (c) of this section. 

§ 1253.5 Confidential information. 
(a) Information presumed public. 

FHFA will treat all information an 
Enterprise submits in a Notice as public 
information, except as provided in 
paragraphs (b) through (d) of this 
section. FHFA will also treat 
information provided by a commenter, 
in response to a notice requesting 
comment on an Enterprise new product, 
as public information, except as 
provided in paragraphs (b) through (d) 
of this section. 

(b) Confidential treatment request. An 
Enterprise or commenter may designate 
specific information as confidential and 
request that it not be made publicly 
available. For any information that an 
Enterprise or commenter seeks 
confidential treatment, the Enterprise or 
commenter is required to submit a 
complete copy of the Notice or 
comment, with a specific request for 
confidential treatment. Simultaneously, 
the Enterprise or commenter is required 
to submit a copy of the Notice or 
comment containing only those portions 
for which no request for confidential 
treatment is made, and from which 
those portions for which confidential 
treatment is requested have been 
redacted. The Enterprise or commenter 
must specify the bases for designated 
information not being made public as 
set forth in paragraph (c) of this section. 

(c) Required information. The 
Enterprise or commenter is required to 
provide the following information in 
support of its request for confidential 

treatment of the designated 
information— 

(1) Identification of the specific 
information for which confidential 
treatment is sought, and the specific 
Notice for which the information is 
being submitted; 

(2) Explanation of the bases for the 
proposed confidential treatment 
including, but not limited to, why the 
information is ‘‘commercial or financial 
information obtained from a person and 
privileged or confidential’’ as that 
phrase is used in Exemption 4 of the 
Freedom of Information Act (FOIA), 5 
U.S.C. 552(b)(4), and § 1202.4(a)(4) of 
this chapter; 

(3) Explanation of the relevance and 
necessity of the information to whether 
the Notice should be approved or 
denied; 

(4) Explanation of how disclosure of 
the information would result in 
substantial harm to the competitive 
position of the Enterprise or commenter; 

(5) Explanation of whether the 
information is available to the public 
and the extent of any previous 
disclosure to third parties; 

(6) Justification of the time period 
during which the Enterprise or 
commenter asserts that the material 
should not be available for public 
disclosure; and 

(7) Any other information that the 
Enterprise or commenter seeking 
confidential treatment believes may be 
useful in assessing whether its request 
for confidentiality should be granted. 

(d) FHFA determination. FHFA will 
determine whether the designated 
information may be withheld from 
public disclosure and will notify the 
Enterprise or commenter of the 
determination. In the event that FHFA 
determines the information may not be 
withheld from public disclosure, the 
Enterprise or commenter may withdraw 
the information or consent to public 
disclosure. Requests for confidential 
treatment that do not comply with 
paragraphs (b) and (c) of this section 
will not be considered. 

§ 1253.6 Certifying and nullifying an 
approval. 

(a) An Enterprise shall certify, 
through an executive officer, as that 
term is defined by § 1770.3(g) of this 
title, that any filing or supporting 
material submitted to FHFA pursuant to 
regulations in this part contains no 
material misrepresentations or 
omissions. FHFA may review and verify 
any information filed in connection 
with a Notice. If FHFA discovers a 
material misrepresentation or omission 
after the Director has rendered a 
decision on the filing, FHFA may 

nullify any approval or modify the 
terms, conditions, and limitations to 
such approval. For purposes of this 
paragraph, an Enterprise’s authority to 
offer a new product or engage in a new 
activity by reason of the Director’s not 
having made an explicit determination 
within the statutory time period 
constitutes an approval. 

(b) Any person responsible for any 
material misrepresentation or omission 
in a submission or supporting materials 
may be subject to enforcement action 
and other penalties, including criminal 
penalties provided in 18 U.S.C. 1001. 

§ 1253.7 Failure to comply. 

(a) Unless the Director otherwise 
informs the Enterprise in writing, an 
Enterprise must cease offering a new 
product or engaging in a new activity 
immediately upon discovering or 
receiving notice from the Director that 
the Enterprise has— 

(1) Offered a new product or 
commenced a new activity without 
submitting a Notice; 

(2) Offered a new product or 
commenced a new activity after 
submitting a Notice but before approval 
is granted, and before the expiration of 
the time provided for the Director to 
make a determination under §§ 1253.3 
and 1253.4; 

(3) Offered a new product after the 
Director disapproved it; or 

(4) Failed to adhere to any terms, 
conditions or limitations established by 
the Director in his or her approval of a 
new product or activity. 

(b) Within five (5) business-days of 
the discovery or notice of any of the 
events described in paragraph (a) of this 
section, the Enterprise must provide the 
Director a written description of the 
failure or failures of controls that 
resulted in the offering of the new 
product or commencement of the new 
activity in contravention of this 
regulation, and the steps that the 
Enterprise has taken or will take to 
remediate the control failures. The 
Enterprise must provide the board of 
directors of the Enterprise and chief risk 
officer, internal audit, and compliance 
officer of the Enterprise with a copy of 
the written description on the same date 
the description is provided to the 
Director of FHFA. 

(c) In the event that the Enterprise 
elects to resubmit the Notice of a new 
product or new activity that was 
undertaken in contravention of this 
regulation, the resubmission must 
provide sufficient documentation of the 
effectiveness of the remediation efforts 
described in paragraph (b) of this 
section. 
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(d) Failure to comply with paragraphs 
(a) or (b) of this section above may result 
in FHFA’s taking enforcement action, 
including pursuant to 12 U.S.C. 4631 
(orders to cease and desist), 12 U.S.C. 
4632 (temporary orders to cease and 
desist), and 12 U.S.C. 4636 (civil money 
penalties). 

§ 1253.8 Availability of new product to an 
Enterprise after it has been approved for 
the other Enterprise. 

(a) If the Director approves a new 
product for one Enterprise or the new 
product is otherwise available to that 
Enterprise under § 1253.4, the other 
Enterprise may also undertake that new 

product, subject to submitting a request 
to the Director in the form of a Notice 
under § 1253.3 and approval by the 
Director. 

(b) The Director may require such 
further information from the requesting 
Enterprise as he or she deems necessary 
to approve or deny the request. 
Approving the request does not require 
public notice and comment. 

§ 1253.9 Preservation of authority. 

(a) The Director’s exercise of his or 
her authority pursuant to the prior 
approval authority for products under 
section 1321 of the Safety and 

Soundness Act (12 U.S.C. 4541), and 
this regulation and other issuances in no 
way restricts— 

(1) The safety and soundness 
authority of the Director over all new 
and existing products or activities; or 

(2) The authority of the Director to 
review all new and existing products or 
activities to determine that such 
products or activities are consistent 
with the statutory mission of an 
Enterprise. 

Appendix to Part 1253—Prior Approval 
for Enterprise Products—Instructions 
and Notice of New Activity Form 
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Dated: June 22, 2009. 
James B. Lockhart III, 
Director, Federal Housing Finance Agency. 
[FR Doc. E9–15304 Filed 7–1–09; 8:45 am] 
BILLING CODE 8070–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 26, 121, 125, and 129 

[Docket No. FAA–2005–22997; Amendment 
Nos. 26–3, 121–345, 125–57, and 129–47] 

RIN 2120–AI23 

Reduction of Fuel Tank Flammability in 
Transport Category Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule, correcting 
amendments. 

SUMMARY: The Federal Aviation 
Administration (FAA) is correcting 
inadvertent errors that appeared in a 
previously-published final rule. That 
final rule amended FAA regulations that 
require operators and manufacturers of 
transport category airplanes to take 
steps that, in combination with other 
required actions, should greatly reduce 
the chances of a catastrophic fuel tank 
explosion. In that final rule, erroneous 
compliance dates were shown. This 
document changes those compliance 
dates accordingly. It also corrects other 
non-substantive errors that have come to 
our attention. 
DATES: Effective July 2, 2009. 
FOR FURTHER INFORMATION CONTACT: If 
you have technical questions about this 
action, contact Michael E. Dostert, FAA, 
Propulsion/Mechanical Systems Branch, 
ANM–112, Transport Airplane 

Directorate, Aircraft Certification 
Service, 1601 Lind Avenue, SW., 
Renton, Washington 98057–3356; 
telephone (425) 227–2132, facsimile 
(425) 227–1320; e-mail: 
mike.dostert@faa.gov. Direct any legal 
questions to Doug Anderson, ANM–7, 
FAA, Office of Regional Counsel, 1601 
Lind Avenue, SW., Renton, WA 98057– 
3356; telephone (425) 227–2166; 
facsimile (425) 227–1007, e-mail 
Douglas.Anderson@faa.gov. 

SUPPLEMENTARY INFORMATION: 

Background 

The Federal Aviation Administration 
(FAA) published a final rule, request for 
comments entitled ‘‘Reduction of Fuel 
Tank Flammability in Transport 
Category Airplanes’’ in the Federal 
Register on July 21, 2008 (73 FR 42444). 

Recently, it was brought to our 
attention that the effective date shown 
in the document was inconsistent with 
the Congressional Review Act. This act 
specifies that, for major rules like this 
one, the effective date is no sooner than 
60 days after publication or 60 days 
after submission to Congress, whichever 
occurs later. Since this rule was not 
received by the Government Accounting 
Office until October 27, 2008, the 
effective date of the rule per the 
Congressional Review Act is December 
26, 2008, not September 19, 2008. 
Because compliance dates were 
calculated based on a September 19, 
2008 effective date, those dates are 
incorrect. This document makes the 
appropriate amendatory changes 
necessary to reflect the new compliance 
dates. We also found some minor errors 
in §§ 121.1117, 125.509 and 129.117 
and are correcting them in this 
document. 

List of Subjects 

14 CFR Part 26 

Aircraft, Aviation safety, Continued 
airworthiness. 

14 CFR Part 121 

Air carriers, Aircraft, Aviation safety, 
Reporting and recordkeeping 
requirements, Safety, Transportation. 

14 CFR Part 125 

Aircraft, Aviation safety, Reporting 
and recordkeeping requirements. 

14 CFR Part 129 

Air carriers, Aircraft, Aviation safety, 
Reporting and recordkeeping 
requirements, Security measures. 

The Amendment 

■ In consideration of the foregoing, the 
Federal Aviation Administration 
amends Chapter 1 of Title 14, Code of 
Federal Regulations (CFR) parts 26, 121, 
125, and 129, as follows: 

PART 26—CONTINUED 
AIRWORTHINESS AND SAFETY 
IMPROVEMENTS FOR TRANSPORT 
CATEGORY AIRPLANES 

■ 1. The authority citation for part 26 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701, 
44702 and 44704. 

■ 2. Revise § 26.5 to read as follows: 

§ 26.5 Applicability table. 

Table 1 of this section provides an 
overview of the applicability of this 
part. It provides guidance in identifying 
what sections apply to various types of 
entities. The specific applicability of 
each subpart and section is specified in 
the regulatory text. 

TABLE 1—APPLICABILITY OF PART 26 RULES 

Applicable sections 

Subpart B Subpart D Subpart E 

EAPAS/FTS Fuel tank flammability 
Damage tolerance 

data 

Effective date of rule December 10, 2007 December 26, 2008 January 11, 2008 

Existing 1 TC Holders ............................................................................... 26.11 26.33 26.43, 26.45, 26.49 
Pending 1 TC Applicants .......................................................................... 26.11 26.37 26.43, 26.45 
Existing 1 STC Holders ............................................................................ N/A 26.35 26.47, 26.49 
Pending 1 STC/ATC Applicants ............................................................... 26.11 26.35 26.45, 26.47, 26.49 
Future 2 STC/ATC Applicants .................................................................. 26.11 26.35 26.45, 26.47, 26.49 
Manufacturers .......................................................................................... N/A 26.39 N/A 

1 As of the effective date of the identified rule. 
2 Application made after the effective date of the identified rule. 
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§ 26.33 [Amended] 
■ 3. Amend § 26.33 as follows: 
■ A. In paragraph (b)(1), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ B. In paragraph (d) introductory text, 
remove ‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ C. In paragraph (d)(2) remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ D. In paragraph (e), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ E. In paragraph (f), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ F. In paragraph (g) introductory text, 
remove ‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ G. In paragraph (h) introductory text, 
remove ‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ 4. Amend § 26.35 as follows: 

■ A. In paragraph (a)(1), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ B. In paragraph (a)(2), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place, in 
both places. 
■ C. In paragraph (a)(3) introductory 
text, remove ‘‘September 19, 2008,’’ and 
add ‘‘after December 26, 2008,’’ in its 
place. 
■ D. In paragraph (b) introductory text, 
remove ‘‘Flammability Exposure 
Analysis—’’ and add ‘‘Flammability 
Exposure Analysis.’’ in its place. 
■ E. In paragraph (b)(1)(i), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ F. In paragraph (b)(1)(ii), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ G. In paragraph (b)(2)(i), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 

■ H. In paragraph (c)(1), remove ‘‘March 
21, 2011,’’ and add ‘‘June 26, 2011,’’ in 
its place. 
■ I. In paragraph (c)(2), remove ‘‘March 
21, 2011,’’ and add ‘‘June 26, 2011,’’ in 
its place. 
■ J. In paragraph (d)(2), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ K. In paragraph (e)(1), remove 
‘‘September 19, 2012,’’ and add 
‘‘December 26, 2012,’’ in its place. 
■ L. In paragraph (e)(2), remove 
‘‘September 19, 2012,’’ and add 
‘‘December 26, 2012,’’ in its place. 
■ M. Revise the table in paragraph (f)(4) 
to read as set forth below. 

§ 26.35 Changes to type certificates 
affecting fuel tank flammability. 

* * * * * 
(f) * * * 
(4) * * * 

TABLE 2—COMPLIANCE PLANNING DATES 

Flammability exposure analysis plan Impact assessment plan 
Design changes and 
service instructions 

plan 

STC and Field Approval Holders ......... March 26, 2009 ................................... February 26, 2011 ............................... August 26, 2011. 

* * * * * 

§ 26.37 [Amended] 

■ 5. Amend § 26.37 as follows: 
■ A. In paragraph (a) introductory text, 
remove ‘‘September 19, 2008,’’ the first 
place it appears and add ‘‘December 26, 
2008,’’ in its place; and remove 
‘‘September 19, 2008,’’ the second place 
it appears and add ‘‘before December 26, 
2008,’’ in its place. 
■ B. In paragraph (b), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 

§ 26.39 [Amended] 

■ 6. Amend § 26.39 as follows: 
■ A. In paragraph (a), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ B. In paragraph (b) introductory text, 
remove ‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ C. In paragraph (c), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 

PART 121—OPERATING 
REQUIREMENTS: DOMESTIC, FLAG 
AND SUPPLEMENTAL OPERATIONS 

■ 7. The authority citation for part 121 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 40119, 
41706, 44101, 44701–44702, 44705, 44709– 

44711, 44713, 44716–44717, 44722, 44901, 
44903–44904, 44012, 44105, 46301. 

§ 121.1117 [Amended] 

■ 8. Amend § 121.1117 as follows: 
■ A. In paragraph (b), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ B. In paragraph (e)(1), remove 
‘‘September 19, 2014,’’ and add 
‘‘December 26, 2014,’’ in its place. 
■ C. In paragraph (e)(2), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 
■ D. In paragraph (e)(3), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 
■ E. In paragraph (k)(1), remove 
‘‘December 18, 2008,’’ and add ‘‘March 
26, 2009,’’ in its place. 
■ F. In paragraph (k)(2), remove ‘‘March 
18, 2009,’’ and add ‘‘June 24, 2009,’’ in 
its place. 
■ G. In paragraph (l), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ H. In paragraph (n), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place; and 
remove ‘‘September 19, 2008,’’ and 
adding ‘‘December 26, 2008,’’ in its 
place. 
■ I. In paragraph (o)(3), remove 
‘‘Armstrong Viscount’’ and add ‘‘VC– 
10’’ in its place. 

■ J. Remove paragraph (o)(12) and 
redesignate paragraphs (o)(13) through 
(o)(18) as paragraphs (o)(12) through 
(o)(17), respectively. 
■ K. In the newly redesignated 
paragraph (o)(13), remove the words 
‘‘Handley Page’’ the first time they 
appear. 

PART 125—CERTIFICATION AND 
OPERATIONS; AIRPLANES HAVING A 
SEATING CAPACITY OF 20 OR MORE 
PASSENGERS OR A MAXIMUM 
PAYLOAD CAPACITY OF 6,000 
POUNDS OR MORE; AND RULES 
GOVERNING PERSONS ON BOARD 
SUCH AIRCRAFT 

■ 9. The authority citation for part 125 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701– 
44702, 44705, 44710–44711, 44713, 44716– 
44717, 44722. 

■ 10. Amend § 125.509 as follows: 
■ A. In paragraph (b), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ B. In paragraph (e)(1), remove 
‘‘September 19, 2014,’’ and add 
‘‘December 26, 2014,’’ in its place. 
■ C. In paragraph (e)(2), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 
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■ D. In paragraph (e)(3), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 
■ E. In paragraph (l), remove 
‘‘September 19, 2017’’ and add 
‘‘December 26, 2017,’’ in its place; and 
remove ‘‘September 19, 2008’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ F. In paragraph (m)(3), remove 
‘‘Armstrong Viscount’’ and add ‘‘VC– 
10’’ in its place. 
■ G. Remove paragraph (m)(12) and 
redesignate paragraphs (m)(13) through 
(m)(18) as paragraphs (m)(12) through 
(m)(17). 
■ H. In newly redesignated paragraph 
(m)(13), remove the words ‘‘Handley 
Page’’ the first time they appear. 
■ I. Add Table 2 immediately after 
paragraph (k) to read as set forth below. 

The addition reads as follows: 

§ 125.509 Flammability reduction means. 

* * * * * 
(k) * * * 

TABLE 2 

Model—Boeing Model—Airbus 

747 Series ......... A318, A319, A320, A321 
Series. 

737 Series ......... A300, A310 Series. 
777 Series ......... A330, A340 Series. 
767 Series.
757 Series.

* * * * * 

PART 129—OPERATION: FOREIGN 
AIR CARRIERS AND FOREIGN 
OPERATORS OF U.S.-REGISTERED 
AIRRAFT ENGAGED IN COMMON 
CARRIAGE 

■ 11. The authority citation for part 129 
continues to read as follows: 

Authority: 49 U.S.C. 1372, 40113, 40119, 
44101, 44710–44702, 447–5, 44709–44711, 
44713, 44716–44717, 44722, 44901–44904, 
44906, 44912, 44105, Pub. L. 107–71 sec. 
104. 

§ 129.117 [Amended] 

■ 12. Amend § 129.117 as follows: 
■ A. In paragraph (b), remove 
‘‘September 20, 2010,’’ and add 
‘‘December 27, 2010,’’ in its place. 
■ B. In paragraph (d) introductory text, 
remove the words ‘‘After the dates 
specified in paragraphs (j), (k), and (l) of 
this section,’’ and capitalize the first 
letter of the word ‘‘after’’. 
■ C. In paragraph (e)(1), remove 
‘‘September 19, 2014,’’ and add 
‘‘December 26, 2014,’’ in its place. 
■ D. In paragraph (e)(2), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 

■ E. In paragraph (e)(3), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place. 
■ F. In paragraph (k)(1), remove 
‘‘December 18, 2008,’’ and add ‘‘March 
26, 2009,’’ in its place. 
■ G. In paragraph (k)(2), remove ‘‘March 
18, 2009,’’ and add ‘‘June 24, 2009,’’ in 
its place. 
■ H. In paragraph (l), remove 
‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ I. In paragraph (m), Table 3, remove 
the phrase ‘‘707/720 Series’’. 
■ J. In paragraph (n), remove 
‘‘September 19, 2017,’’ and add 
‘‘December 26, 2017,’’ in its place; and 
remove ‘‘September 19, 2008,’’ and add 
‘‘December 26, 2008,’’ in its place. 
■ K. In paragraph (o)(3), remove 
‘‘Armstrong Viscount’’ and add ‘‘VC– 
10’’ in its place. 
■ L. Remove paragraph (o)(12) and 
redesignate paragraphs (o)(13) through 
(o)(18) as paragraphs (o)(12) through 
(o)(17). 
■ M. In newly redesignated paragraph 
(o)(13), remove the words ‘‘Handley 
Page’’ the first time they appear. 

Issued in Washington, DC, on June 22, 
2009. 
Rebecca MacPherson, 
Assistant Chief Counsel for Regulation, Office 
of the Chief Counsel. 
[FR Doc. E9–15311 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF COMMERCE 

Bureau of Industry and Security 

15 CFR Part 748 

[Docket No. 0906151047–91048–01] 

RIN 0694–AE65 

Authorization Validated End-User 
(VEU): List of Approved End-Users and 
Respective Eligible Items for India 

AGENCY: Bureau of Industry and 
Security, Commerce. 
ACTION: Final rule. 

SUMMARY: In this final rule, the Bureau 
of Industry and Security (BIS) amends 
the Export Administration Regulations 
(EAR) to include the initial list of end- 
users for India approved to receive 
exports, reexports and transfers of 
certain items under Authorization 
Validated End-User (VEU). Specifically, 
this rule amends the EAR to authorize 
one VEU in India and identify the 
respective eligible items for export and 
reexport to that VEU’s facilities. 
DATES: This rule is effective July 2, 
2009. Although there is no formal 

comment period, public comments on 
this regulation are welcome on a 
continuing basis. 
ADDRESSES: You may submit comments, 
identified by RIN 0694–AE65, by any of 
the following methods: 

E-mail: publiccomments@bis.doc.gov 
Include ‘‘RIN 0694–AE65’’ in the subject 
line of the message. 

Fax: (202) 482–3355. Please alert the 
Regulatory Policy Division, by calling 
(202) 482–2440, if you are faxing 
comments. 

Mail or Hand Delivery/Courier: Sheila 
Quarterman, U.S. Department of 
Commerce, Bureau of Industry and 
Security, Regulatory Policy Division, 
14th Street & Pennsylvania Avenue, 
NW., Room 2705, Washington, DC 
20230, Attn: RIN 0694–AE65. 

Send comments regarding the 
collection of information associated 
with this rule, including suggestions for 
reducing the burden to Jasmeet Seehra, 
Office of Management and Budget 
(OMB), by e-mail to 
Jasmeet_K._Seehra@omb.eop.gov or by 
fax to (202) 395–7285. Comments on 
this collection of information should be 
submitted separately from comments on 
the final rule (i.e., RIN 0694–AE65)—all 
comments on the latter should be 
submitted by one of the three methods 
outlined above. 
FOR FURTHER INFORMATION CONTACT: 
Karen Nies-Vogel, Chairman, End-User 
Review Committee, Bureau of Industry 
and Security, U.S. Department of 
Commerce, 14th Street & Pennsylvania 
Avenue, NW., Washington, DC 20230; 
by telephone (202) 482–3811, or by e- 
mail to kniesv@bis.doc.gov. 
SUPPLEMENTARY INFORMATION: 

Background 

Authorization Validated End-User 
(VEU): Initial List of Approved End- 
Users, Eligible Items and Destinations 
for India 

Consistent with U.S. Government 
policy to facilitate trade for civilian end- 
users, BIS amended the EAR in a final 
rule on June 19, 2007 (72 FR 33646) by 
creating a new authorization for 
‘‘validated end-users’’ (VEUs) located in 
eligible destinations to which eligible 
items (commodities, software and 
technology, except those controlled for 
missile technology or crime control 
reasons) may be exported, reexported or 
transferred under a general 
authorization instead of a license in 
conformance with Section 748.15 of the 
EAR. In a final rule published in the 
Federal Register on October 1, 2007 (72 
FR 56010, October 1, 2007), BIS 
identified India as an eligible 
destination under Authorization VEU. 
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Authorization VEU would facilitate 
increased high-technology exports to 
companies in India that have a record of 
using such items responsibly. VEUs may 
obtain eligible items that are on the 
Commerce Control List without having 
to wait for their suppliers to obtain 
export licenses from BIS. A wide range 
of items are eligible for shipment under 
Authorization VEU. In addition to U.S. 
exporters, Authorization VEU may be 
used by foreign reexporters. Finally, 
while a VEU authorization may be 
revised, suspended or revoked pursuant 
to Section 748.15(a)(3), it does not have 
an expiration date, unlike the two-year 
validity period of an export license. 

Approved VEU India and Its Respective 
‘‘Eligible Items (By ECCN)’’ and 
‘‘Eligible Destinations’’ 

This final rule amends Supplement 
No. 7 to Part 748 of the EAR to identify 
a company, with eligible facilities, in 
India as a VEU and to identify the items 
that may be exported, reexported or 
transferred to it and its approved 
facilities under Authorization VEU. This 
new entry is for GE India. Below are the 
specific Export Control Classification 
Numbers (ECCNs) defining the 
materials, material and aerospace 
technologies, and explosive detection 
equipment, software and technology 
matched to the respective GE India 
facility names and addresses. 
Supplement 7 to Part 748 identifies the 
ECCNs and facilities under the headings 
‘‘Eligible Items (By ECCN)’’ and 
‘‘Eligible Destinations’’, respectively: 
GE India, AIFACS Bldg., 1 Rafi Marg, 

New Delhi 110 001 India. 
GE India Technology Centre Private Ltd. 

(GEITC), 122, EPIP, Phase II, Hoodi 
Village, Whitefield Road, Bangalore, 
Karnataka 560066 India, 1C002.a.1, 
1C002.a.2, 1C002b.1.a and 
1C002.b.1.b, 1E001, 2E983, 9E003.a.1, 
9E003.a.4, 9E003.a.5, 9E003.a.6, 
9E003.a.8, and 9E003.c. 

Bangalore Engineering Centre (BEC), 
c/o GE India Technology Centre 
Private Ltd. (GEITC), 122, EPIP, Phase 
II, Hoodi Village, Whitefield Road, 
Bangalore, Karnataka 560066 India, 
1C002.a.1, 1C002.a.2, 1C002.b.1.a, 
1C002.b.1.b, 1E001, 9E003.a.1, 
9E003.a.2, 9E003.a.4, 9E003.a.5, 
9E003.a.6, 9E003.a.8, and 9E003.c. 

GE Fanuc Systems PVT Ltd., 90/B 
Electronics City, Hosur Road, 
Bangalore 561229 India, 2A983, 
2D983. 

The VEUs listed in Supplement No. 7 
to Part 748 were reviewed and approved 
by the U.S. Government in accordance 
with the provisions of Section 748.15 

and Supplement Nos. 8 and 9 to Part 
748 of the EAR. 

Approving this new end-user as a 
VEU is expected to further facilitate 
exports to civil end-users in India. 
Approval of this company also 
represents a significant savings of time 
for suppliers and end-users. 
Authorization VEU will eliminate the 
burden on exporters and reexporters of 
preparing license applications and on 
BIS for processing such applications, as 
exports and reexports will be made 
under general authorization instead of 
under a license. These savings will 
enable exporters and reexporters to 
supply VEUs much more quickly, thus 
enhancing the competitiveness of U.S. 
exporters, as well as reexporters, and 
end-users in India. 

To ensure appropriate facilitation of 
exports and reexports, on-site reviews of 
the VEUs may be warranted pursuant to 
paragraph 748.15(a)(2) and Section 7(iv) 
of Supplement No. 8 to Part 748 of the 
EAR. If such reviews are warranted, BIS 
will inform the Government of India, as 
appropriate. 

Since August 21, 2001, the Export 
Administration Act has been in lapse 
and the President, through Executive 
Order 13222 of August 17, 2001 (3 CFR, 
2001 Comp., p. 783 (2002)), as extended 
most recently by the Notice of July 23, 
2008 (73 FR 43603, July 25, 2008), has 
continued the EAR in effect under the 
International Emergency Economic 
Powers Act. BIS continues to carry out 
the provisions of the Act, as appropriate 
and to the extent permitted by law, 
pursuant to Executive Order 13222. 

Rulemaking Requirements 
1. This final rule has been determined 

to be not significant for the purposes of 
Executive Order 12866. 

2. Notwithstanding any other 
provisions of law, no person is required 
to respond to nor be subject to a penalty 
for failure to comply with a collection 
of information, subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.) (PRA), unless that collection of 
information displays a currently valid 
Office of Management and Budget 
(OMB) Control Number. This rule 
involves collections previously 
approved by the OMB under control 
number 0694–0088, ‘‘Multi-Purpose 
Application,’’ which carries a burden 
hour estimate of 58 minutes to prepare 
and submit form BIS–748; and for 
recordkeeping, reporting and review 
requirements in connection with 
Authorization Validated End-User, 
which carries an estimated burden of 30 
minutes per submission. This rule is 
expected to result in a decrease in 

license applications submitted to BIS. 
Total burden hours associated with the 
Paperwork Reduction Act and Office of 
Management and Budget control 
number 0694–0088 are not expected to 
increase significantly as a result of this 
rule. 

3. This rule does not contain policies 
with Federalism implications as that 
term is defined under Executive Order 
13132. 

4. The provisions of the 
Administrative Procedure Act requiring 
notice of proposed rulemaking, the 
opportunity for public participation, 
and a delay in effective date, are 
inapplicable because this regulation 
involves a military and foreign affairs 
function of the United States (5 U.S.C. 
553(a)(1)). Further, no other law 
requires that a notice of proposed 
rulemaking and an opportunity for 
public comment be given for this final 
rule. Because a notice of proposed 
rulemaking and an opportunity for 
public comment are not required to be 
given for this rule under the 
Administrative Procedure Act or by any 
other law, the analytical requirements of 
the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) are not applicable. 
Therefore, this regulation is issued in 
final form. Although there is no formal 
comment period, public comments on 
this regulation are welcome on a 
continuing basis. Comments should be 
submitted to Sheila Quarterman, 
Regulatory Policy Division, Bureau of 
Industry and Security, U.S. Department 
of Commerce, 14th Street & 
Pennsylvania Avenue, NW., Room 2705, 
Washington, DC 20230 

List of Subjects in 15 CFR Part 748 
Administrative practice and 

procedure, Exports, Reporting and 
recordkeeping requirements. 
■ Accordingly, part 748 of the Export 
Administrative Regulations (15 CFR 
parts 730–774) is amended as follows: 

PART 748—[AMENDED] 

■ 1. The authority citation for 15 CFR 
Part 748 continues to read as follows: 

Authority: 50 U.S.C. app. 2401 et seq.; 50 
U.S.C. 1701 et seq.; E.O. 13026, 61 FR 58767, 
3 CFR 1996 Comp., p. 228; E.O. 13222, 66 FR 
44025, 3 CFR 2001 Comp., p. 783; Notice of 
July 23, 2008, 73 FR 43603 (July 25, 2008). 

■ 2. Supplement No. 7 to Part 748 is 
amended by: 
■ a. Adding a new column ‘‘Country’’ 
before the column ‘‘Validated end- 
user’’; 
■ b. Adding ‘‘China (People’s Republic 
of)’’ in the ‘‘Country’’ column; and 
■ c. Adding an entry for ‘‘India’’. 

The additions read as follows: 
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SUPPLEMENT NO. 7 TO PART 748—AUTHORIZATION VALIDATED END-USER (VEU); LIST OF VALIDATED END-USERS, 
RESPECTIVE ITEMS ELIGIBLE FOR EXPORT, REEXPORT AND TRANSFER AND ELIGIBLE DESTINATIONS 

Country Validated end- 
user Eligible items (by ECCN) Eligible destination 

China (People’s Republic 
of).

* * * * * .............. * * * * * ................................................... * * * * * 

India ................................... GE India ........... ................................................................ AIFACS Bldg., 1 Rafi Marg, New Delhi 110 001 
India. 

For GEITC: 
1C002.a.1, 1C002.a.2, 
1C002b.1.a and 1C002.b.1.b 
1E001, 2E983, 
9E003.a.1, 9E003.a.4, 
9E003.a.5, 9E003.a.6, 
9E003.a.8, and 9E003.c 

GE India Technology Centre Private Ltd. (GEITC) 
122, EPIP, Phase II, Hoodi Village, Whitefield 
Road, Bangalore, Karnataka 560066 India. 

For BEC: 
1C002.a.1, 1C002.a.2, 
1C002.b.1.a, 1C002.b.1.b 
1E001 
9E003.a.1, 9E003.a.2, 
9E003.a.4, 9E003.a.5, 
9E003.a.6, 9E003.a.8, and 
9E003.c 

Bangalore Engineering Centre (BEC), c/o GE India 
Technology Centre Private Ltd. (GEITC), 122, 
EPIP, Phase II, Hoodi Village, Whitefield Road, 
Bangalore, Karnataka 560066 India. 

For GE Fanuc Systems PVT Ltd.: 
2A983 
2D983 

GE Fanuc Systems PVT Ltd., 90/B Electronics City, 
Hosur Road, Bangalore 561229 India. 

Dated: June 26, 2009. 
Matthew S. Borman, 
Acting Assistant Secretary for Export 
Administration. 
[FR Doc. E9–15649 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–33–P 

NATIONAL SCIENCE FOUNDATION 

45 CFR Part 612 

RIN 3145–AA52 

Freedom of Information Act 

AGENCY: National Science Foundation. 
ACTION: Final rule. 

SUMMARY: This document sets forth 
revisions of the Foundation’s 
regulations under the Freedom of 
Information Act (FOIA). The new FOIA 
provisions implement the Openness 
Promotes Effectiveness in our National 
Government Act of 2007, or the OPEN 
Government Act of 2007, Public Law 
110–175. 
DATES: The final rule will be effective 
August 3, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Leslie A. Jensen, Legal Analyst, Office of 
the General Counsel, National Science 
Foundation, telephone 703–292–8060 
and e-mail ljensen@nsf.gov. 
SUPPLEMENTARY INFORMATION: 

On April 13, 2009 the National 
Science Foundation (NSF) published a 
proposed rule at 74 CFR part 16815 
requesting public comment on proposed 
revisions to its existing FOIA 

regulations at 45 CFR part 612. No 
comments were received. Accordingly, 
NSF is revising its FOIA regulations by 
adopting the revisions as proposed. This 
revision of Part 612 implements the new 
provisions of the Openness Promotes 
Effectiveness in our National 
Government Act of 2007, or the OPEN 
Government Act of 2007, Public Law 
110–175. No changes to the Act’s nine 
exemptions were made. The 
amendments address a range of 
procedural issues impacting FOIA 
administration, including the 
codification of several provisions of 
Executive Order 13392, Improving 
Agency Disclosure of Information. 
Clarifications or minor procedural 
changes are found at § 612.3(a), (b), (f) 
and (g) (Requirements for making 
requests), § 612.4(a) (Responding to 
requests), § 612.5 (c)(1) and (2) (Timing 
of Response to Requests), § 612.6 (a), (b), 
(c)(1) (Processing requests) and 
§ 612.10(c)(iii) (Fees). 

For purposes of the Regulatory 
Flexibility Act (5 U.S.C. 601), the rule 
will not have a significant economic 
effect on a substantial number of small 
entities; the rule addresses the 
procedures to be followed when 
submitting or responding to requests for 
information under the Freedom of 
Information Act. For purposes of the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4) the rule would not 
significantly or uniquely affect small 
governments and would not result in 
increased expenditures by State, local, 
and tribal governments, or by the 

private sector, of $100 million or more. 
For purposes of Executive Order 12866, 
the rule is not a significant regulatory 
action requiring review by the Office of 
Management and Budget. For the 
purposes of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 35) it has been 
determined that this rulemaking does 
not impose any reporting or 
recordkeeping requirement on the 
public. 

List of Subjects in 45 CFR Part 612 

Administrative practice and 
procedure: Freedom of information. 
■ For the reasons stated in the preamble, 
the National Science Foundation 
amends 45 CFR Chapter VI by revising 
Part 612 as follows: 

PART 612—AVAILABILITY OF 
RECORDS AND INFORMATION 

Sec. 
612.1 General provisions. 
612.2 Public reading room. 
612.3 Requirements for making requests. 
612.4 Responding to requests. 
612.5 Timing of responses to requests. 
612.6 Processing requests. 
612.7 Exemptions. 
612.8 Business information. 
612.9 Appeals. 
612.10 Fees. 
612.11 Other rights and services. 

Authority: 5 U.S.C. 552, as amended. 

§ 612.1 General provisions. 
This part contains the rules that the 

National Science Foundation follows in 
processing requests for records under 
the Freedom of Information Act (FOIA), 
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5 U.S.C. 552. Information routinely 
made available to the public as part of 
a regular Foundation activity (for 
example, program announcements and 
solicitations, summary of awarded 
proposals, statistical reports on U.S. 
science, news releases) may be provided 
to the public without reliance on this 
Part. As a matter of policy, the 
Foundation also makes discretionary 
disclosures of records or information 
otherwise exempt under the FOIA 
whenever disclosure would not 
foreseeably harm an interest protected 
by a FOIA exemption. This policy, 
however, does not create any right 
enforceable in court. When individuals 
seek records about themselves under the 
Privacy Act of 1974, 5 U.S.C. 552a, NSF 
processes those requests under both 
NSF’s Privacy regulations at part 613, 
and this part. 

§ 612.2 Public reading room. 
(a) The Foundation maintains a public 

reading room located in the NSF Library 
at 4201 Wilson Boulevard, Suite 225, 
Arlington, Virginia, open during regular 
working hours Monday through Friday. 
It contains the records that the FOIA 
requires to be made regularly available 
for public inspection and copying and 
has computers and printers available for 
public use in accessing records. Also 
available for public inspection and 
copying are current subject matter 
indexes of reading room records. 

(b) Information about FOIA and 
Privacy at NSF and copies of frequently 
requested FOIA releases are available 
online at http://www.nsf.gov/pubinfo/ 
foia.html. Most NSF policy documents, 
staff instructions, manuals, and other 
publications that affect a member of the 
public, are available in electronic form 
through the ‘‘Documents’’ option on the 
tool bar on NSF’s Home Page on the 
internet at http://www.nsf.gov. 

§ 612.3 Requirements for making requests. 
(a) Where to send a request. The 

National Science Foundation has one 
Agency component. You may make a 
FOIA request for records of the National 
Science Foundation by writing directly 
to the FOIA Officer, Office of the 
General Counsel, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 1265, Arlington, VA 22230. For 
records maintained by the NSF Office of 
the Inspector General (OIG), a 
designated Agency component, you may 
write directly to the Office of Inspector 
General, National Science Foundation, 
4201 Wilson Boulevard, Suite 1135, 
Arlington, VA 22230. The Agency FOIA 
officer and the OIG component will also 
forward requests as appropriate. 
Requests may also be sent by facsimile 

to the Agency FOIA Officer on (703) 
292–9041 or by e-mail to foia@nsf.gov; 
or, as appropriate to the OIG component 
via Fax on (703) 292–9158. 

(b) Form of request. A FOIA request 
need not be in any particular format, but 
it must be in writing, include the 
requester’s name and mailing address, 
and be clearly identified both on the 
envelope and in the letter, or in a 
facsimile or electronic mail message as 
a Freedom of Information Act or 
‘‘FOIA’’ request. It must describe the 
records sought with sufficient 
specificity to permit identification, and 
include agreement to pay applicable 
fees chargeable under the Foundation’s 
fee schedule as described in § 612.10. 

(c) (1) If you are making a request for 
records about yourself and the records 
are not contained in a Privacy Act 
system of records, your request will be 
processed only under the FOIA, since 
the Privacy Act does not apply. If the 
records about you are contained in a 
Privacy Act system of records, NSF will 
respond with information on how to 
make a Privacy Act request (see NSF 
Privacy Act regulations at 45 CFR 
613.2). 

(2) If you are making a request for 
personal information about another 
individual, either a written 
authorization signed by that individual 
in accordance with § 613.2(f) permitting 
disclosure of those records to you, or 
proof that that individual is deceased 
(for example, a copy of a death 
certificate or a published obituary) will 
help the agency process your request. 

(d) Description of records sought. 
Your request must describe the records 
that you seek in enough detail to enable 
NSF personnel to locate them with a 
reasonable amount of effort. A record 
must have been created or obtained by 
NSF and under the control of NSF at the 
time of the request to be subject to the 
FOIA. NSF has no obligation under the 
FOIA to create, compile or obtain a 
record to satisfy a FOIA request. 
Whenever possible, your request should 
include specific descriptive information 
about each record sought, such as the 
date, title or name, author, recipient, 
and subject matter of the record. As a 
general rule, the more specific you are 
about the records or type of records that 
you want, the more likely the 
Foundation will be able to locate those 
records in response to your request, and 
the more likely fees will be reduced or 
eliminated. If NSF determines that your 
request does not reasonably describe 
records, you will be advised what 
additional information is needed to 
perfect your request or why your request 
is otherwise insufficient. 

(e) Agreement to pay fees. Your 
request must state that you will 
promptly pay the total fees chargeable 
under this regulation or set a maximum 
amount you are willing to pay. NSF 
does not charge if fees total less than 
$25.00. If you seek a waiver of fees, 
please see § 612.10(k) for a discussion of 
the factors you must address. If you 
place an inadequate limit on the amount 
you will pay, or have failed to make 
payments for previous requests, NSF 
may require advance payment (see 
§ 612.10(i)). 

(f) Receipt date. A request that meets 
the requirements of this section will be 
considered received on the date it is 
received by the Office of the General 
Counsel or the Office of the Inspector 
General. In determining which records 
are responsive to a FOIA request, the 
Foundation will include only records in 
its possession as of the date the search 
begins. 

(g) Publications excluded. For the 
purpose of public requests for records 
the term ‘‘record’’ does not include 
publications which are available to the 
public in the Federal Register, or by 
sale or free distribution. NSF 
publications are available in print. To 
request one or more print publications 
(http://www.nsf.gov/publications/ 
obtain.jsp), you may: 

(1) Fill out web-based order form. 
http://www.nsf.gov/publications/ 
orderpub.jsp 

(2) Contact NSF Publications at (703) 
292–PUBS (7827). 

(3) Send a letter with the publication 
number(s) clearly stated to: NSF 
Publications, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite P–60, Arlington, VA 22230. 

§ 612.4 Responding to requests. 
(a) Monitoring of requests. The NSF 

Office of the General Counsel (OGC), or 
such other office as may be designated 
by the Director, will serve as the central 
office for administering these 
regulations. For records maintained by 
the Office of Inspector General, that 
Office will control incoming requests 
made directly or referred to it, dispatch 
response letters, and maintain 
administrative records. For all other 
records maintained by NSF, OGC (or 
such other office as may be designated 
by the Director) will control incoming 
requests, assign them to appropriate 
action offices, monitor compliance, 
consult with action offices on 
disclosure, approve necessary 
extensions, dispatch denial and other 
letters, and maintain administrative 
records. 

(b) Consultations and referrals. When 
the Foundation receives a request for a 
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record in its possession that originated 
with another agency or in which 
another agency has a substantial 
interest, it may decide that the other 
agency of the Federal Government is 
better able to determine whether the 
record should or should not be released 
under the FOIA. 

(1) If the Foundation determines that 
it is the agency best able to process the 
record in response to the request, then 
it will do so, after consultation with the 
other interested agencies where 
appropriate. 

(2) If it determines that it is not the 
agency best able to process the record, 
then it will refer the request regarding 
that record (or portion of the record) to 
the agency that originated or has a 
substantial interest in the record in 
question (but only if that agency is 
subject to the FOIA). Ordinarily, the 
agency that originated a record will be 
presumed to be best able to determine 
whether to disclose it. 

(c) Notice of referral. Whenever the 
Foundation refers all or any part of the 
responsibility for responding to a 
request to another agency, it ordinarily 
will notify the requester of the referral 
and inform the requester of the name of 
each agency to which the request has 
been referred and of the part of the 
request that has been referred, unless 
such notification would disclose 
information otherwise exempt. 

§ 612.5 Timing of responses to requests. 
(a) In general. NSF ordinarily will 

initiate processing of requests according 
to their order of receipt. 

(b) Time for response. The 
Foundation will make reasonable effort 
to act on a request within 20 days of 
when a request is received by the OGC 
or the OIG or perfected (excluding the 
date of receipt, weekends, and legal 
holidays). A request is perfected when 
you have reasonably described the 
records sought under § 612.3(d), agreed 
to pay fees chargeable under § 612.3(c), 
or otherwise met the fee requirements 
under § 612.10. 

(c) Unusual circumstances. (1) Where 
the time limits for processing a request 
cannot be met because of ‘‘unusual 
circumstances’’ as defined in the FOIA, 
the FOIA Officer or the OIG component 
will notify the requester as soon as 
practicable in writing of the unusual 
circumstances and may extend the 
response period for up to ten working 
days. 

(2) Where the extension is for more 
than ten working days, the FOIA Officer 
or the OIG component will provide the 
requester with an opportunity either to 
modify the request so that it may be 
processed within the time limits or to 

arrange an agreed upon alternative time 
period with the FOIA Officer or the OIG 
component for processing the request or 
a modified request. 

(d) Expedited processing. (1) (i) If you 
want to receive expedited processing 
you must submit a statement, certified 
to be true and correct to the best of your 
knowledge and belief, explaining in 
detail the basis for requesting expedited 
processing. 

(ii) Requests and appeals will be given 
expedited treatment whenever it is 
determined that a requester has 
demonstrated compelling need by 
presenting: 

(A) Circumstances in which the lack 
of expedited treatment could reasonably 
be expected to pose an imminent threat 
to the life or physical safety of an 
individual; or 

(B) An urgency to inform the public 
about an actual or alleged Federal 
government activity, if made by a 
person primarily engaged in 
disseminating information. 

(2) For example, a requester who is 
not a full-time member of the news 
media must establish that he or she is 
a person whose main professional 
activity or occupation is information 
dissemination, though it need not be his 
or her sole occupation. Such requester 
also must establish a particular urgency 
to inform the public about the 
government activity involved in the 
request, beyond the public’s right to 
know about government activity 
generally, and that the information 
sought has particular value that would 
be lost if not disseminated quickly. 

(3) Within ten calendar days of receipt 
of a request for expedited processing, 
the FOIA Officer or OIG component will 
decide whether to grant it, and will 
notify the requester of the decision 
orally or in writing. If a request for 
expedited treatment is granted, the 
request will be processed as soon as 
practicable. If a request for expedited 
processing is denied, any appeal of that 
decision will be acted on expeditiously. 

§ 612.6 Processing requests. 
(a) Acknowledgment of requests. Each 

request is assigned a tracking number 
and the requester is advised of this 
FOIA number, the receipt date and the 
estimated date of action on the request. 

(b) Grants of requests. Once the 
Foundation makes a determination to 
grant a request in whole or in part, it 
will notify the requester in writing. The 
Foundation will inform the requester in 
the notice of any applicable fee and will 
disclose records to the requester 
promptly on payment of applicable fees. 
Records disclosed in part will be 
marked or annotated to show both the 

amount, the location and the FOIA 
Exemption under which the deletion is 
made. 

(c) Denials of requests. (1) Denials of 
FOIA requests will be made by the 
Office of the General Counsel, the Office 
of the Inspector General, or such other 
office as may be designated by the 
Director. The response letter will briefly 
set forth the reasons for the denial, 
including any FOIA exemption(s) 
applied by the Foundation or the OIG in 
denying the request. It will also provide 
the name and title or position of the 
person responsible for the denial, will 
inform the requester of the right to 
appeal, and will, where appropriate, 
include an estimate of the volume of 
any requested materials withheld. An 
estimate need not be provided when the 
volume is otherwise indicated through 
deletions on records disclosed in part, 
or if providing an estimate would harm 
an interest protected by an applicable 
exemption. 

(2) Requesters can appeal an agency 
determination to withhold all or part of 
any requested record; a determination 
that a requested record does not exist or 
cannot be located; a determination that 
what has been requested is not a record 
subject to the Act; a disapproval of a fee 
category claim by a requester; denial of 
a fee waiver or reduction; or a denial of 
a request for expedited treatment (see 
§ 612.9). 

§ 612.7 Exemptions. 
(a) Exemptions from disclosure. The 

following types of records or 
information may be withheld as exempt 
in full or in part from mandatory public 
disclosure: 

(1) Exemption 1—5 U.S.C. 552(b)(1). 
Records specifically authorized and 
properly classified pursuant to 
Executive Order to be kept secret in the 
interest of national defense or foreign 
policy. NSF does not have classifying 
authority and normally does not deal 
with classified materials. 

(2) Exemption 2—5 U.S.C. 552(b)(2). 
Records related solely to the internal 
personnel rules and practices of NSF. 
This exemption primarily protects 
information that if released would allow 
the recipient to circumvent a statute or 
agency regulation. Administrative 
information such as rules relating to the 
work hours, leave, and working 
conditions of NSF personnel, or similar 
matters, can be disclosed to the extent 
that no harm would be caused to the 
functions to which the information 
pertains. Examples of records exempt 
from disclosure include, but are not 
limited to: 

(i) Operating rules, guidelines, 
manuals on internal procedure, 
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schedules and methods utilized by NSF 
investigators, inspectors, auditors and 
examiners. 

(ii) Negotiating positions or limits at 
least until the execution of a contract 
(including a grant or cooperative 
agreement) or the completion of the 
action to which the negotiating 
positions were applicable. They may 
also be exempt pursuant to other 
provisions of this section. 

(iii) Information relating to position 
management and manpower utilization, 
such as internal staffing plans, 
authorizations or controls, or involved 
in determination of the qualifications of 
candidates for employment, 
advancement, or promotion including 
examination questions and answers. 

(iv) Computer software, the release of 
which would allow circumvention of a 
statute or NSF rules, regulations, orders, 
manuals, directives, instructions, or 
procedures; or the integrity and security 
of data systems. 

(3) Exemption 3—5 U.S.C. 552(b)(3). 
Records specifically exempted from 
disclosure by another statute that either 
requires that the information be 
withheld in such a way that the agency 
has no discretion in the matter; or 
establishes particular criteria for 
withholding or refers to particular types 
of information to be withheld. Examples 
of records exempt from disclosure 
include, but are not limited to: 

(i) Trade secrets, processes, 
operations, style of work, or apparatus; 
or the confidential statistical data, type, 
amount, or source of any income, 
profits, losses, or expenditures of any 
person, firm, partnership, corporation or 
association, 18 U.S.C. 1905; 

(ii) Records that disclose any 
invention in which the Federal 
Government owns or may own a right, 
title, or interest (including a 
nonexclusive license), 35 U.S.C. 205; 

(iii) Contractor proposals not 
specifically set forth or incorporated by 
reference into a contract, 41 U.S.C. 
253b(m); 

(iv) Information protected by the 
Procurement Integrity Act, 41 U.S.C. 
423. 

(4) Exemption 4—5 U.S.C. 552(b)(4). 
Trade secrets and commercial or 
financial information obtained from a 
person, and privileged or confidential. 
Information subject to this exemption is 
that customarily held in confidence by 
the originator(s), including nonprofit 
organizations and their employees. 
Release of such information is likely to 
cause substantial harm to the 
competitive position of the originator or 
submitter, or impair the Foundation’s 
ability to obtain such information in the 
future. NSF will process information 

potentially exempted from disclosure by 
Exemption 4 under section 612.8. 
Examples of information exempt from 
disclosure include, but are not limited 
to: 

(i) Information received in 
confidence, such as grant applications, 
fellowship applications, and research 
proposals prior to award; 

(ii) Confidential scientific and 
manufacturing processes or 
developments, and technical, scientific, 
statistical data or other information 
developed by a grantee. 

(iii) Technical, scientific, or statistical 
data, and commercial or financial 
information privileged or received in 
confidence from an existing or potential 
contractor or subcontractor, in 
connection with bids, proposals, or 
contracts, concerning contract 
performance, income, profits, losses, 
and expenditures, as well as trade 
secrets, inventions, discoveries, or other 
proprietary data. When the provisions of 
41 U.S.C. 253b(m) or 41 U.S.C. 423 are 
met, certain proprietary and source 
selection information may also be 
withheld under Exemption 3. 

(iv) Confidential proprietary 
information submitted on a voluntary 
basis. 

(v) Statements or information 
collected in the course of inspections, 
investigations, or audits, when such 
statements are received in confidence 
from the individual and retained in 
confidence because they reveal trade 
secrets or commercial or financial 
information normally considered 
confidential or privileged. 

(5) Exemption 5—5 U.S.C. 552(b)(5). 
Inter-agency or intra-agency memoranda 
or letters which would not be available 
by law to a private party in litigation 
with NSF. Factual material contained in 
such records will be considered for 
release if it can be reasonably segregated 
and is not otherwise exempt. Examples 
of records exempt from disclosure 
include, but are not limited to: 

(i) Reports, memoranda, 
correspondence, work papers, minutes 
of meetings, and staff papers, containing 
evaluations, advice, opinions, 
suggestions, or other deliberative 
material that are prepared for use within 
NSF or within the Executive Branch of 
the Government by agency personnel 
and others acting in a consultant or 
advisory capacity; 

(ii) Advance information on proposed 
NSF plans to procure, lease, or 
otherwise acquire, or dispose of 
materials, real estate, facilities, services 
or functions, when such information 
would provide undue or unfair 
competitive advantage to private 

interests or impede legitimate 
government functions; 

(iii) Trade secret or other confidential 
research development, or commercial 
information owned by the Government, 
where premature release is likely to 
affect the Government’s negotiating 
position or other commercial interest; 

(iv) Records prepared for use in 
proceedings before any Federal or State 
court or administrative body; 

(v) Evaluations of and comments on 
specific grant applications, research 
projects or proposals, or potential 
contractors and their products, whether 
made by NSF personnel or by external 
reviewers acting either individually or 
in panels, committees or similar groups; 

(vi) Preliminary, draft or unapproved 
documents, such as opinions, 
recommendations, evaluations, 
decisions, or studies conducted or 
supported by NSF; 

(vii) Proposed budget requests, and 
supporting projections used or arising in 
the preparation and/or execution of a 
budget; proposed annual and multi-year 
policy, priorities, program and financial 
plan and supporting papers; 

(viii) Those portions of official reports 
of inspection, reports of the Inspector 
General, audits, investigations, or 
surveys pertaining to safety, security, or 
the internal management, 
administration, or operation of NSF, 
when these records have traditionally 
been treated by the courts as privileged 
against disclosure in litigation. 

(6) Exemption 6—5 U.S.C. 552(b)(6). 
Personnel and medical files and similar 
files, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. The 
exemption applies to living persons and 
to family members of a deceased person 
identified in a record. Information in 
such files which is not otherwise 
exempt from disclosure pursuant to 
other provisions of this section will be 
released to the subject or to his 
designated legal representative, and may 
be disclosed to others with the subject’s 
written consent. Examples of records 
exempt from disclosure include, but are 
not limited to: 

(i) Reports, records, and other 
materials pertaining to individual cases 
in which disciplinary or other 
administrative action has been or may 
be taken. Opinions and orders resulting 
from those administrative or 
disciplinary proceedings shall be 
disclosed without identifying details if 
used, cited, or relied upon as precedent. 

(ii) Records compiled to evaluate or 
adjudicate the suitability of candidates 
for employment, and the eligibility of 
individuals (civilian or contractor 
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employees) for security clearances, or 
for access to classified information. 

(iii) Reports and evaluations which 
reflect upon the qualifications or 
competence of individuals. 

(iv) Personal information such as 
home addresses and telephone and 
facsimiles numbers, private e-mail 
addresses, social security numbers, 
dates of birth, marital status and the 
like. 

(v) The exemption also applies when 
the fact of the existence or nonexistence 
of a responsive record would itself 
reveal personally private information, 
and the public interest in disclosure is 
not sufficient to outweigh the privacy 
interest. 

(7) Exemption 7—5 U.S.C. 552(b)(7). 
Records or information compiled for 
civil or criminal law enforcement 
purposes, including the implementation 
of Executive Orders or regulations 
issued pursuant to law. This exemption 
may exempt from mandatory disclosure 
records not originally created, but later 
gathered, for law enforcement purposes. 

(i) This exemption applies only to the 
extent that the production of such law 
enforcement records or information: 

(A) Could reasonably be expected to 
interfere with enforcement proceedings; 

(B) Would deprive a person of the 
right to a fair trial or an impartial 
adjudication; 

(C) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy of a living person, or 
family members of a deceased person 
identified in a record; 

(D) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a source within the 
Federal Government, or a State, local, or 
foreign agency or authority, or any 
private institution, that furnished 
information on a confidential basis; and 
information furnished by a confidential 
source and obtained by a criminal law 
enforcement authority in a criminal 
investigation; 

(E) Would disclose techniques and 
procedures for law enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law; or 

(F) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(ii) Examples of records exempt from 
disclosure include, but are not limited 
to: 

(A) The identity and statements of 
complainants or witnesses, or other 
material developed during the course of 
an investigation and all materials 
prepared in connection with related 

government litigation or adjudicative 
proceedings; 

(B) The identity of firms or 
individuals investigated for alleged 
irregularities involving NSF grants, 
contracts or other matters when no 
indictment has been obtained, no civil 
action has been filed against them by 
the United States, or no government- 
wide public suspension or debarment 
has occurred; 

(C) Information obtained in 
confidence, expressed or implied, in the 
course of a criminal investigation by the 
NSF Officer of the Inspector General. 

(iii) The exclusions contained in 5 
U.S.C. 552(c)(1) and (2) may also apply 
to these records. 

(8) Exemption 8—5 U.S.C. 552(b)(8). 
Records contained in or related to 
examination, operating, or condition 
reports prepared by, on behalf of, or for 
the use of any agency responsible for the 
regulation or supervision of financial 
institutions. 

(9) Exemption 9—5 U.S.C. 552(b)(9). 
Records containing geological and 
geophysical information and data, 
including maps, concerning wells. 

(b) Deletion of exempt portions and 
identifying details. Any reasonably 
segregable portion of a record will be 
provided to requesters after deletion of 
the portions which are exempt. 
Whenever any final opinion, order, or 
other materials required to be made 
available relates to a private party or 
parties and the release of the name(s) or 
other identifying details will constitute 
a clearly unwarranted invasion of 
personal privacy, the record shall be 
published or made available with such 
identifying details left blank, or shall be 
published or made available with 
obviously fictitious substitutes and with 
a notification such as the following: 
names of parties and certain other 
identifying details have been removed 
(and fictitious names substituted) in 
order to prevent a clearly unwarranted 
invasion of the personal privacy of the 
individuals involved. 

§ 612.8 Business information. 
(a) In general. Business information 

obtained by the Foundation from a 
submitter of that information will be 
disclosed under the FOIA only under 
this section’s procedures. 

(b) Definitions. For purposes of this 
section: 

(1) ‘‘Business Information’’ means 
commercial or financial information 
obtained by the Foundation from a 
submitter that may be protected from 
disclosure under Exemption 4 of the 
FOIA and § 612.7(a)(4). 

(2) ‘‘Submitter’’ means any person or 
entity from whom the Foundation 

obtains business information, directly or 
indirectly. The term includes 
corporations; state, local, and tribal 
governments; and foreign governments. 

(c) Designation of business 
information. A submitter of business 
information must use good faith efforts 
to designate, by appropriate markings, 
either at the time of submission or at a 
reasonable time thereafter, any portions 
of its submission that it considers to be 
protected from disclosure under 
Exemption 4. These designations will 
expire ten years after the date of the 
submission unless the submitter 
requests, and provides justification for, 
a longer designation period. 

(d) Notice to submitters. The 
Foundation will provide a submitter 
with prompt written notice of a FOIA 
request or administrative appeal that 
seeks its business information wherever 
required under this section, in order to 
give the submitter an opportunity to 
object to disclosure of any specified 
portion of that information under 
paragraph (f) of this section. The notice 
shall either describe the business 
information requested or include copies 
of the requested records or record 
portions containing the information. 

(e) Where notice is required. Notice 
will be given to a submitter wherever: 

(1) The information has been 
designated in good faith by the 
submitter as information considered 
protected from disclosure under 
Exemption 4; or 

(2) The Foundation has reason to 
believe that the information may be 
protected from disclosure under 
Exemption 4. 

(f) Opportunity to object to disclosure. 
NSF will allow a submitter a reasonable 
time, consistent with statutory 
requirements, to respond to the notice 
described in paragraph (d) of this 
section. If a submitter has any objection 
to disclosure, it must submit a detailed 
written statement. The statement must 
specify all grounds for withholding any 
portion of the information under any 
exemption of the FOIA and, in the case 
of Exemption 4, must show why the 
information is a trade secret, or 
commercial or financial information 
that is privileged or confidential. In the 
event that a submitter fails to respond 
within the time specified in the notice, 
the submitter will be considered to have 
no objection to disclosure of the 
information. Information provided by a 
submitter under this paragraph may 
itself be a record subject to disclosure 
under the FOIA. 

(g) Notice of intent to disclose. The 
Foundation will consider a submitter’s 
objections and specific grounds for 
nondisclosure in deciding whether to 
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disclose business information. 
Whenever it decides to disclose 
business information over the objection 
of a submitter, the Foundation will give 
the submitter written notice, which will 
include: 

(1) A statement of the reason(s) why 
the submitter’s disclosure objections 
were not sustained; 

(2) A description of the business 
information to be disclosed; and 

(3) A specified disclosure date, which 
will be a reasonable time subsequent to 
the notice. 

(h) Exceptions to notice requirements. 
The notice requirements of paragraphs 
(d) and (g) of this section will not apply 
if: 

(1) The Foundation determines that 
the information should not be disclosed 
(the Foundation protects from 
disclosure to third parties information 
about specific unfunded applications, 
including pending, withdrawn, or 
declined proposals); 

(2) The information lawfully has been 
published or has been officially made 
available to the public; 

(3) Disclosure of the information is 
required by statute (other than the 
FOIA) or by a regulation issued in 
accordance with the requirements of 
Executive Order 12600 (3 CFR, 1988 
Comp., p. 235); or 

(4) The designation made by the 
submitter under paragraph (c) of this 
section appears obviously frivolous, in 
which case the Foundation will, within 
a reasonable time prior to a specified 
disclosure date, give the submitter 
written notice of any final decision to 
disclose the information. 

(i) Notice of FOIA lawsuit. Whenever 
a requester files a lawsuit seeking to 
compel the disclosure of business 
information, the Foundation will 
promptly notify the submitter(s). 
Whenever a submitter files a lawsuit 
seeking to prevent the disclosure of 
business information, the Foundation 
will notify the requester(s). 

§ 612.9 Appeals. 

(a) Appeals of denials. You may 
appeal a denial of your request to the 
General Counsel, National Science 
Foundation, 4201 Wilson Boulevard, 
Suite 1265, Arlington, VA 22230. You 
must make your appeal in writing and 
it must be received by the Office of the 
General Counsel within ten days of the 
receipt of the denial (weekends, legal 
holidays, and the date of receipt 
excluded). Clearly mark your appeal 
letter and the envelope ‘‘Freedom of 
Information Act Appeal.’’ Your appeal 
letter must include a copy of your 
written request and the denial together 

with any written argument you wish to 
submit. 

(b) Responses to appeals. A written 
decision on your appeal will be made by 
the General Counsel. A decision 
affirming an adverse determination in 
whole or in part will contain a 
statement of the reason(s) for the 
affirmance, including any FOIA 
exemption(s) applied, and will inform 
you of the FOIA provisions for court 
review of the decision. If the adverse 
determination is reversed or modified 
on appeal, in whole or in part, you will 
be notified in a written decision and 
your request will be reprocessed in 
accordance with that appeal decision. 

(c) When appeal is required. If you 
wish to seek review by a court of any 
denial, you must first appeal it under 
this section. 

§ 612.10 Fees. 
(a) In general. NSF will charge for 

processing requests under the FOIA in 
accordance with paragraph (c) of this 
section, except where fees are limited 
under paragraph (d) of this section or 
where a waiver or reduction of fees is 
granted under paragraph (k) of this 
section. If fees are applicable, NSF will 
itemize the amounts charged. NSF may 
collect all applicable fees before sending 
copies of requested records to a 
requester. Requesters must pay fees by 
check or money order made payable to 
the Treasury of the United States. 

(b) Definitions. For purposes of this 
section: 

(1) Commercial use request means a 
request from or on behalf of a person 
who seeks information for a use or 
purpose that furthers his or her 
commercial, trade, or profit interests, 
which can include furthering those 
interests through litigation. When it 
appears that the requester will put the 
records to a commercial use, either 
because of the nature of the request 
itself or because NSF has reasonable 
cause to doubt a requester’s stated use, 
NSF will provide the requester a 
reasonable opportunity to submit 
further clarification. 

(2) Direct costs means those expenses 
that an agency actually incurs in 
searching for and duplicating (and, in 
the case of commercial use requests, 
reviewing) records to respond to a FOIA 
request. Direct costs include, for 
example, the salary of the employee 
performing the work (the basic rate of 
pay for the employee, plus 16 percent of 
that rate to cover benefits) and the cost 
of operating duplication machinery. Not 
included in direct costs are overhead 
expenses such as the costs of space and 
heating or lighting of the facility in 
which the records are kept. 

(3) Duplication means the making of 
a copy of a record, or of the information 
contained in it, necessary to respond to 
a FOIA request. Copies can take the 
form of paper, microform, audiovisual 
materials, or electronic records (for 
example, magnetic tape or disk) among 
others. NSF will honor a requester’s 
specified preference of form or format of 
disclosure if the record is readily 
reproducible by NSF, with reasonable 
effort, in the requested form or format. 

(4) Educational institution means a 
preschool, a public or private 
elementary or secondary school, an 
institution of undergraduate higher 
education, an institution of graduate 
higher education, an institution of 
professional education, or an institution 
of vocational education, that operates a 
program of scholarly research. To be in 
this category, a requester must show 
that the request is authorized by and 
made under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use, but are 
sought to further scholarly research. 

(5) Noncommercial scientific 
institution means an institution that is 
not operated on a ‘‘commercial’’ basis, 
as that term is defined in paragraph (b) 
(1) of this section, and that is operated 
solely for the purpose of conducting 
scientific research, the results of which 
are not intended to promote any 
particular product or industry. To be in 
this category, a requester must show 
that the request is authorized by and 
made under the auspices of a qualifying 
institution and that the records are not 
sought for a commercial use or to 
promote any particular product or 
industry, but are sought to further 
scientific research. 

(6) Representative of the news media 
or news media requester means any 
person actively gathering news for an 
entity that is organized and operated to 
publish or broadcast news to the public. 
The term ‘‘news’’ means information 
that is about current events or that 
would be of current interest to the 
public. Examples of news media entities 
include television or radio stations 
broadcasting to the public at large and 
publishers of periodicals (but only in 
those instances where they can qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase or 
subscription by the general public. For 
‘‘freelance’’ journalists to be regarded as 
working for a news organization, they 
must demonstrate a solid basis for 
expecting publication through that 
organization. A publication contract 
would be the clearest proof, but the 
Agency or the OIG, as appropriate, shall 
also look to the past publication record 
of a requester in making this 
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determination. To be in this category, a 
requester must not be seeking the 
requested records for a commercial use. 
However, a request for records 
supporting the news-dissemination 
function of the requester shall not be 
considered to be for a commercial use. 

(7) Review means the examination of 
a record located in response to a request 
in order to determine whether any 
portion of it is exempt from disclosure. 
It also includes processing any record 
for disclosure, for example, doing all 
that is necessary to redact it and prepare 
it for disclosure. Review costs are 
recoverable even if a record ultimately 
is not disclosed. Review time includes 
time spent considering any formal 
objection to disclosure made by a 
business submitter under § 612.8, but 
does not include time spent resolving 
general legal or policy issues regarding 
the application of exemptions. 

(8) Search means the process of 
looking for and retrieving records or 
information responsive to a request. It 
includes page by page or line by line 
identification of information within 
records and also includes reasonable 
efforts to locate and retrieve information 
from records maintained in electronic 
form or format. NSF will ensure that 
searches are done in the most efficient 
and least expensive manner reasonably 
possible. For example, NSF will not 
search line by line where duplicating an 
entire document would be quicker and 
less expensive. 

(c) Fees. In responding to FOIA 
requests, NSF will charge the following 
fees unless a waiver or reduction of fees 
has been granted under paragraph (k) of 
this section: 

(1) Search. (i) Search fees will be 
charged for all requests—other than 
requests made by educational 
institutions, noncommercial scientific 
institutions, or representatives of the 
news media—subject to the limitations 
of paragraph (d) of this section. NSF 
may charge for time spent searching 
even if responsive records are not 
located or are withheld entirely as 
exempt from disclosure. 

(ii) Manual searches for records. 
Whenever feasible, NSF will charge at 
the salary rate(s) (i.e., basic pay plus 16 
percent) of the employee(s) conducting 
the search. Where a homogeneous class 
of personnel is used exclusively (e.g., all 
administrative/clerical or all 
professional/executive), NSF has 
established an average rate for the range 
of grades typically involved. Routine 
search for records by clerical personnel 
are charged at $2.50 for each quarter 
hour. When a non-routine, non-clerical 
search by professional personnel is 
conducted (for example, where the task 

of determining which records fall 
within a request requires professional 
time) the charge is $7.50 for each 
quarter hour. 

(iii) Computer searches of records. 
NSF will charge at the actual direct cost 
of conducting the search. This will 
include the cost of computer operations 
for that portion of operating time that is 
directly attributable to searching for 
records responsive to a FOIA request 
and operator/programmer salary (i.e., 
basic pay plus 16 percent) apportionable 
to the search. When NSF can establish 
a reasonable agency-wide average rate 
for computer operating costs and 
operator/programmer salaries involved 
in FOIA searches, the Foundation will 
do so and charge accordingly. 

(2) Duplication. Duplication fees will 
be charged to all requesters, subject to 
the limitations of paragraph (d) of this 
section. For a paper photocopy of a 
record (no more than one copy of which 
need be supplied), the fee will be 25 
cents per page. For copies produced by 
computer, such as tapes or printouts, 
NSF will charge the direct costs, 
including operator time, of producing 
the copy. For other forms of duplication, 
NSF will charge the direct costs of that 
duplication. 

(3) Review. Review fees will be 
charged to requesters who make a 
commercial use request. Review fees 
will be charged only for the initial 
record review—in other words, the 
review done when NSF determines 
whether an exemption applies to a 
particular record or record portion at the 
initial request level. NSF may charge for 
review even if a record ultimately is not 
disclosed. No charge will be made for 
review at the administrative appeal 
level for an exemption already applied. 
However, records or record portions 
withheld under an exemption that is 
subsequently determined not to apply 
may be reviewed again to determine 
whether any other exemption not 
previously considered applies; the costs 
of that review are chargeable where it is 
made necessary by a change of 
circumstances. Review fees will be 
charged at the salary rate (basic pay plus 
16%) of the employee(s) performing the 
review. 

(d) Limitations on charging fees. (1) 
No search fee will be charged for 
requests by educational institutions, 
noncommercial scientific institutions, 
or representatives of the news media. 

(2) Except for requesters seeking 
records for a commercial use, NSF will 
provide without charge: 

(i) The first 100 pages of duplication 
(or the cost equivalent); and 

(ii) The first two hours of search (or 
the cost equivalent). 

(3) Whenever a total fee calculated 
under paragraph (c) of this section is 
$25.00 or less for any request, no fee 
will be charged. 

(4) The provisions of paragraphs (d) 
(2) and (3) of this section work together. 
This means that noncommercial 
requesters will be charged no fees 
unless the cost of search in excess of 
two hours plus the cost of duplication 
in excess of 100 pages totals more than 
$25.00. Commercial requesters will not 
be charged unless the costs of search, 
review, and duplication total more than 
$25.00. 

(e) Notice of anticipated fees in excess 
of $25.00. When NSF determines or 
estimates that the fees to be charged 
under this section will exceed $25.00, it 
will notify the requester of the actual or 
estimated amount of the fees, unless the 
requester has indicated a willingness to 
pay fees as high as those anticipated. If 
only a portion of the fee can be 
estimated readily, NSF will advise the 
requester that the estimated fee may be 
only a portion of the total fee. In cases 
in which a requester has been notified 
that actual or estimated fees exceed 
$25.00, the request will not be 
considered perfected and further work 
will not be done until the requester 
agrees to pay the anticipated total fee. 
Any such agreement should be 
memorialized in writing. A notice under 
this paragraph will offer the requester 
an opportunity to discuss the matter 
with Foundation personnel in order to 
reformulate the request to meet the 
requester’s needs at a lower cost, if 
possible. If a requester fails to respond 
within 60 days of notice of actual or 
estimated fees with an agreement to pay 
those fees, NSF may administratively 
close the request. 

(f) Charges for other services. Apart 
from the other provisions of this section, 
when NSF chooses as a matter of 
administrative discretion to provide a 
requested special service—such as 
certifying that records are true copies or 
sending them by other than ordinary 
mail—the direct costs of providing the 
service will be charged to the requester. 

(g) Charging interest. NSF may charge 
interest on any unpaid bill starting on 
the 31st day following the date of billing 
the requester. Interest charges will be 
assessed at the rate provided in 31 
U.S.C. 3717 and will accrue from the 
date of the billing until payment is 
received by NSF. NSF will follow the 
provisions of the Debt Collection Act of 
1982 (Pub. L. 97–365, 96 Stat. 1749), as 
amended, and its administrative 
procedures, including the use of 
consumer reporting agencies, collection 
agencies, and offset. 
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(h) Aggregating requests. Where NSF 
reasonably believes that a requester or a 
group of requesters acting together is 
attempting to divide a request into a 
series of requests for the purpose of 
avoiding fees, the agency may aggregate 
those requests and charge accordingly. 
NSF may presume that multiple 
requests of this type made within a 30- 
day period have been made in order to 
avoid fees. Where requests are separated 
by a longer period, NSF will aggregate 
them only where there exists a solid 
basis for determining that aggregation is 
warranted under all the circumstances 
involved. Multiple requests involving 
unrelated matters will not be aggregated. 

(i) Advance payments. (1) For 
requests other than those described in 
paragraphs (i)(2) and (3) of this section, 
NSF will not require the requester to 
make an advance payment—in other 
words, a payment made before work is 
begun or continued on a request. 
Payment owed for work already 
completed (i.e., a prepayment before 
copies are sent to a requester) is not an 
advance payment. 

(2) Where NSF determines or 
estimates that a total fee to be charged 
under this section will be more than 
$250.00, it may require the requester to 
make an advance payment of an amount 
up to the amount of the entire 
anticipated fee before beginning to 
process the request, except where it 
receives a satisfactory assurance of full 
payment from a requester that has a 
history of prompt payment. 

(3) Where a requester has previously 
failed to pay a properly charged fee to 
any agency within 30 days of the date 
of billing, NSF may require the 
requester to pay the full amount due, 
plus any applicable interest, and to 
make an advance payment of the full 
amount of any anticipated fee, before 
NSF begins to process a new request or 
continues to process a pending request 
from that requester. 

(4) In cases in which NSF requires 
advance payment or payment due under 
paragraph (i)(2) or (3) of this section, the 
request will not be considered perfected 
and further work will not be done on it 
until the required payment is received. 

(j) Other statutes specifically 
providing for fees. The fee schedule of 
this section does not apply to fees 
charged under any statute that 
specifically requires an agency to set 
and collect fees for particular types of 
records. Where records responsive to 
requests are maintained for distribution 
by agencies operating such statutorily 
based fee schedule programs, NSF will 
inform requesters of the steps for 
obtaining records from those sources so 
that they may do so most economically. 

(k) Waiver or reduction of fees. (1) 
Records responsive to a request will be 
furnished without charge or at a charge 
reduced below that established under 
paragraph (c) of this section where NSF 
determines, based on all available 
information, that disclosure of the 
requested information is in the public 
interest because it is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
government and is not primarily in the 
commercial interest of the requester. 

(2) To determine whether the first fee 
waiver requirement is met, NSF will 
consider the following factors: 

(i) The subject of the request: Whether 
the subject of the requested records 
concerns ‘‘the operations or activities of 
the government.’’ The subject of the 
requested records must concern 
identifiable operations or activities of 
the federal government, with a 
connection that is direct and clear, not 
remote or attenuated. 

(ii) The informative value of the 
information to be disclosed: Whether 
disclosure is ‘‘likely to contribute’’ to an 
understanding of government operations 
or activities. The disclosable portions of 
the requested records must be 
meaningfully informative about 
government operations or activities in 
order to be ‘‘likely to contribute’’ to an 
increased public understanding of those 
operations or activities. Disclosure of 
information already in the public 
domain, in either duplicative or 
substantially identical form, is unlikely 
to contribute to such understanding 
where nothing new would be added to 
the public’s understanding. 

(iii) The contribution to an 
understanding of the subject by the 
public likely to result from disclosure: 
Whether disclosure of the requested 
information will contribute to ‘‘public 
understanding.’’ The disclosure must 
contribute to the understanding of a 
reasonably broad audience of persons 
interested in the subject as opposed to 
the individual understanding of the 
requester. A requester’s expertise in the 
subject area and ability and intention to 
effectively convey information to the 
public will be considered. A 
representative of the news media as 
defined in paragraph (b)(6) of this 
section will normally be presumed to 
satisfy this consideration. 

(iv) The significance of the 
contribution to public understanding: 
Whether disclosure is likely to 
contribute ‘‘significantly’’ to public 
understanding of government operations 
or activities. The public’s understanding 
of the subject in question must be 
enhanced by the disclosure to a 
significant extent as compared to the 

level of public understanding existing 
prior to the disclosure. NSF will make 
no value judgments about whether 
information that would contribute 
significantly to public understanding of 
the operations or activities of the 
government is ‘‘important’’ enough to be 
made public. 

(3) To determine whether the second 
fee waiver requirement is met, NSF will 
consider the following factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the 
requester has a commercial interest that 
would be furthered by the requested 
disclosure. NSF will consider any 
commercial interest of the requester 
(with reference to the definition of 
‘‘commercial use’’ in paragraph (b)(1) of 
this section), or of any person on whose 
behalf the requester may be acting, that 
would be furthered by the requested 
disclosure. Requesters will be given an 
opportunity in the administrative 
process to provide explanatory 
information regarding this 
consideration. 

(ii) The primary interest in disclosure: 
Whether any identified commercial 
interest of the requester is sufficiently 
large, in comparison with the public 
interest in disclosure, that disclosure is 
‘‘primarily in the commercial interest of 
the requester.’’ A fee waiver or 
reduction is justified where the public 
interest standard is satisfied and that 
public interest is greater in magnitude 
than that of any identified commercial 
interest in disclosure. NSF ordinarily 
will presume that where a news media 
requester has satisfied the public 
interest standard, the public interest 
will be the interest primarily served by 
disclosure to that requester. Disclosure 
to data brokers or others who merely 
compile and market government 
information for direct economic return 
will not be presumed to primarily serve 
the public interest. 

(4) Where only some of the requested 
records satisfy the requirements for a 
waiver of fees, a waiver will be granted 
for those records. 

(5) Requests for the waiver or 
reduction of fees should address the 
factors listed in paragraphs (k) (2) and 
(3) of this section, insofar as they apply 
to each request. 

§ 612.11 Other rights and services. 

Nothing in this part will be construed 
to entitle any person, as of right, to any 
service or to the disclosure of any record 
to which such person is not entitled 
under the FOIA. 
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Dated: June 25, 2009. 
Lawrence Rudolph, 
General Counsel. 
[FR Doc. E9–15599 Filed 7–1–09; 8:45 am] 
BILLING CODE 7555–01–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 52 

[WC Docket No. 07–244; FCC 09–41] 

Local Number Portability Porting 
Interval and Validation Requirements; 
Telephone Number Portability 

AGENCY: Federal Communications 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission adopted 
rules requiring all entities subject to its 
local number portability (LNP) rules to 
complete simple wireline-to-wireline 
and simple intermodal port requests 
within one business day. 
DATES: Effective August 3, 2009. 
ADDRESSES: Federal Communications 
Commission, 445 12th Street, SW., 
Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Michelle Sclater, Wireline Competition 
Bureau, (202) 418–0388. 
SUPPLEMENTARY INFORMATION: In this 
Order, the Commission reduces the 
porting interval for simple wireline and 
simple intermodal port requests to one 
business day to help ensure that 
consumers are able to port their 
telephone numbers efficiently and to 
enhance competition for all 
communications services. 

Synopsis of Report and Order 

1. Section 251(b)(2) of the 
Communications Act of 1934, as 
amended (the Act), requires local 
exchange carriers (LECs) to ‘‘provide, to 
the extent technically feasible, number 
portability in accordance with 
requirements prescribed by the 
Commission.’’ The Act and the 
Commission’s rules define number 
portability as ‘‘the ability of users of 
telecommunications services to retain, 
at the same location, existing 
telecommunications numbers without 
impairment of quality, reliability, or 
convenience when switching from one 
telecommunications carrier to another.’’ 
In addition, section 251(e) of the Act 
gives the Commission plenary 
jurisdiction over the North American 
Numbering Plan (NANP) and related 
telephone numbering issues in the 
United States. To implement these 
congressional mandates, the 

Commission required all carriers, 
including wireline carriers and covered 
commercial mobile radio service 
(CMRS) providers, to provide LNP 
according to a phased deployment 
schedule. The Commission found that 
LNP provided end users options when 
choosing among telecommunications 
service providers without having to 
change their telephone numbers, and 
established obligations for porting 
between wireline providers, porting 
between wireless providers, and 
intermodal porting (i.e., the porting of 
numbers from wireline providers to 
wireless providers, and vice versa). The 
Commission also directed the North 
American Numbering Council (NANC), 
its advisory committee on numbering 
issues, to make recommendations 
regarding various LNP implementation 
issues. 

2. Twelve years ago, in 1997, the 
Commission adopted the NANC’s 
recommendation for a four-business day 
porting interval for wireline ports. This 
four-business day interval also applies 
to simple intermodal ports. In its 2007 
LNP NPRM, the Commission tentatively 
concluded that it should adopt a rule 
reducing the porting interval for simple 
port requests and allow the industry to 
work through the actual implications of 
such a timeline. In particular, the 
Commission tentatively concluded that 
it should adopt a rule reducing the 
porting interval for simple wireline-to- 
wireline and simple intermodal port 
requests to 48 hours. The Commission 
sought comment on its tentative 
conclusions, and whether there were 
any technical impediments or advances 
that affect the overall length of the 
porting interval such that it should 
adopt different porting intervals for 
particular types of ports. 

3. In this Report and Order (Order), 
the Commission reduces the porting 
interval for simple wireline and simple 
intermodal port requests to ensure that 
consumers are able to port their 
telephone numbers efficiently and to 
enhance competition for all 
communications services. Specifically, 
the Commission requires all entities 
subject to its LNP rules to complete 
simple wireline-to-wireline and simple 
intermodal port requests within one 
business day. 

4. As the Commission has found 
previously, it is critical that customers 
be able to port their telephone numbers 
in an efficient manner in order for LNP 
to fulfill its promise of giving 
‘‘customers flexibility in the quality, 
price, and variety of 
telecommunications services.’’ Through 
the LNP process, consumers have the 
ability to retain their phone number 

when switching telecommunications 
service providers, enabling them to 
choose a provider that best suits their 
needs and enhancing competition. 
Although customers have had the 
option to port numbers between their 
telephone service providers for a 
number of years, the current four- 
business day porting interval may 
hinder the effectiveness of such options. 
Delays in porting cost consumers time 
and money and limit consumer choice 
and competition because when 
consumers get frustrated with slow 
porting, they often abandon efforts to 
switch providers. The Commission finds 
this to be a significant concern due to 
its efforts generally to ensure ‘‘the 
ability of users of telecommunications 
services to retain, at the same location, 
existing telecommunications numbers 
without impairment of quality, 
reliability, or convenience when 
switching from one telecommunications 
carrier to another,’’ as well as due to the 
important role intermodal providers 
play in telecommunications 
competition. As the Commission has 
stated previously, LNP ‘‘eliminates one 
major disincentive to switch carriers’’ 
and thus facilitates ‘‘the successful 
entrance of new service providers,’’ 
which in turn ‘‘stimulate[s] the 
development of new services and 
technologies, and create[s] incentives 
for carriers to lower prices and costs.’’ 
Thus, to promote competition and the 
deregulation that can result from it, the 
Commission must ensure the efficiency 
and effectiveness of LNP. 

5. The four-business day porting 
interval for simple wireline port 
requests was adopted over 10 years ago 
as an interim measure. Since that time, 
the telecommunications landscape has 
changed dramatically, and technological 
advances have enabled number porting 
to be accomplished in a much shorter 
time period, as evidenced by the 
voluntary two and one-half hour 
wireless interval standard. The 
Commission finds that there are no 
significant technological impediments 
to reducing the porting interval for 
simple wireline-to-wireline and simple 
intermodal ports to one business day, as 
a general matter. The record reflects that 
for many providers, particularly those 
employing an electronic interface, 
number porting can be accomplished in 
significantly less time than the current 
four-business day porting interval 
allows. As such, the Commission finds 
that the record supports this action to 
reduce the current porting interval for 
simple wireline-to-wireline and simple 
intermodal port requests to one business 
day. The Commission believes that a 
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porting interval of one business day 
strikes the appropriate balance, based 
on the current record, between enabling 
consumers to realize the benefits of LNP 
and the current technological and 
business capabilities of service 
providers. 

6. In this Order, the Commission 
concludes that reducing the porting 
interval for simple wireline-to-wireline 
and simple intermodal ports to one 
business day is necessary to enable 
customers to port their numbers in a 
timely fashion and to enhance 
competition. The Commission believes 
that, in conjunction with its clarification 
in 2007 that providers may require no 
more than four information fields to 
validate simple port requests, the steps 
taken today will significantly streamline 
the simple porting process for service 
providers and consumers and will 
enhance competition. The Commission 
adopts a porting interval in terms of a 
business day, as opposed to adopting 
the tentative conclusion that was in 
terms of hours, to accommodate 
providers that may not have adequate 
staffing to handle port requests outside 
of regular business hours. Thus, the 
Commission requires all entities subject 
to its LNP rules, including 
interconnected VoIP providers and their 
numbering partners, to complete port 
requests for simple wireline-to-wireline 
and simple intermodal ports within one 
business day, unless a longer period is 
requested by the new provider or the 
customer elects otherwise. By 
‘‘intermodal ports,’’ the Commission 
refers to: (1) Wireline-to-wireless ports; 
(2) wireless-to-wireline ports; and (3) 
ports involving interconnected Voice 
over Internet Protocol (VoIP) service. 
Because interconnected VoIP service 
can be provided over various types of 
facilities, the Commission refers to all 
interconnected VoIP ports as 
‘‘intermodal’’ irrespective of the 
facilities at issue. The Commission also 
noted that not all wireline and wireless 
providers are required to port telephone 
numbers in all circumstances. 

7. In this Order, the Commission also 
reiterated its 2007 finding that 
interconnected VoIP providers are 
obligated to take all steps necessary to 
initiate or allow a port-in or port-out 
itself or through its numbering partner 
on behalf of the interconnected VoIP 
customer. In its 2007 VOIP LNP Order, 
the Commission made clear that when 
an interconnected VoIP provider obtains 
its NANP telephone numbers through 
commercial arrangements with one or 
more traditional telecommunications 
carriers, the intervals that would be 
applicable to ports between the 
numbering partner and the other 

provider, if the port were not related to 
an interconnected VoIP service, will 
apply to the port of the NANP telephone 
number between the numbering partner 
and the other provider when the end 
user with porting rights is a customer of 
the interconnected VoIP provider. The 
Commission also found that 
interconnected VoIP providers and their 
numbering partners may not enter into 
agreements that would prohibit or 
unreasonably delay an interconnected 
VoIP service end user from porting 
between interconnected VoIP providers, 
or to or from a wireline carrier or 
covered CMRS provider. 

8. In this Order, the Commission 
leaves it to the industry to work through 
the mechanics of this new interval. In 
particular, the Commission directs the 
NANC to develop new LNP 
provisioning process flows that take into 
account this shortened porting interval. 
In developing these flows, the NANC 
must address how a ‘‘business day’’ 
should be construed for purposes of the 
porting interval, and generally how the 
porting time should be measured. The 
NANC must submit these flows to the 
Commission no later than 90 days after 
the effective date of this Order. 

9. The Commission concludes that 
nine months is sufficient time for 
affected entities to implement and 
comply with the one-business day 
porting interval, and therefore requires 
all providers subject to its LNP rules to 
comply with the one-business day 
porting interval within nine months 
from the date that the NANC submits its 
revised provisioning flows to the 
Commission, except as described below 
with regard to small providers. The 
Commission found that nine months 
provides adequate time for providers to 
make the necessary software changes 
and upgrades and to accommodate 
changes to internal processes and 
policies. 

10. In the 2007 LNP NPRM, the 
Commission specifically sought 
comment on the benefits and burdens, 
including the burdens on small entities, 
of adopting porting interval rules for all 
types of simple port requests. In this 
Order, the Commission finds that the 
benefits to consumers and competition 
discussed above outweigh the costs 
associated with implementing a shorter 
porting interval for simple wireline and 
simple intermodal ports. However, the 
Commission recognizes that some 
providers that do not employ automated 
systems for handling port requests and 
have limited resources to upgrade their 
systems may have to make more 
significant changes or upgrades than 
other providers that already employ 
automated porting interfaces. To 

address this disparity, the Commission 
allows small providers, as defined 
below for purposes of this Order, a 
longer period of time for implementing 
the porting interval of one business day. 
Thus, small providers are required to 
implement the reduced porting interval 
of one business day for simple wireline 
and simple intermodal ports no later 
than 15 months from the date that the 
NANC submits its revised provisioning 
flows to the Commission. For purposes 
of this Order, the Commission considers 
providers with fewer than 2 percent of 
the nation’s subscriber lines installed in 
the aggregate nationwide and Tier III 
wireless carriers, as defined in the E911 
Stay Order, to be small providers. For 
purposes of this Order, what constitutes 
a 2 percent provider will be calculated 
based on an aggregate of incumbent 
local exchange carrier (LEC) and 
competitive LEC lines, based on the 
Commission’s most recent industry 
statistics available as of the effective 
date of this Order. The Commission 
found that these categories encompass 
the providers whose systems will most 
likely require significant upgrades, and 
who also may have limited resources to 
make those upgrades. Thus, these 
providers may require the extended 15- 
month implementation period. 

11. In this Order, the Commission 
declines to implement a specific cost 
recovery mechanism for carrier-specific 
costs associated with implementing the 
reduced porting interval. As an initial 
matter, the Commission notes that there 
are several options for carriers to 
recover their costs of implementing the 
reduced porting interval. For one, the 
Commission notes that many small 
carriers have not yet filed for recovery 
of costs for implementing long-term 
number portability under the 
Commission’s LNP cost recovery 
mechanism. To the extent that such 
carriers incur costs to implement the 
one-business day porting interval that 
meet the standard for the LNP cost 
recovery mechanism, the Commission’s 
rules give carriers five years to recover 
those costs through end-user charges. 
Once incumbent LECs have recovered 
their initial LNP implementation costs 
through the LNP cost recovery 
mechanism, the Commission intended 
carriers to recover ongoing costs 
incurred to provide number portability 
as a normal network feature through 
existing mechanisms available for the 
recovery of general costs of providing 
service. Under rate-of-return regulation, 
carriers are allowed to recover their 
costs plus a prescribed rate of return on 
investment. Under price cap regulation, 
rather than earning a specific rate of 
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return on their costs, carriers are 
permitted to earn returns significantly 
higher if they can operate efficiently, 
but are not guaranteed recovery of all 
costs. Price cap regulation includes an 
exogenous cost adjustment mechanism. 
Under the Commission’s rules, price cap 
carriers may file proposed tariff rates 
that would exceed applicable price cap 
indices, if necessary to recover costs, 
with the requisite LNP-specific cost 
showing. 

12. Further, small carriers have 
options for seeking modification of the 
new LNP interval requirements. For 
example, under section 251(f)(2) of the 
Act, a LEC ‘‘with fewer than 2 percent 
of the Nation’s subscriber lines installed 
in the aggregate nationwide may 
petition a State commission for 
suspension or modification of the 
application of the requirements’’ of 
section 251(b), which includes the 
‘‘duty to provide, to the extent 
technically feasible, number portability 
in accordance with the requirements 
prescribed by the Commission.’’ The 
Commission finds that these safeguards 
further address commenters’ concerns 
regarding the costs that small entities 
may incur to implement the one- 
business day porting interval. 

13. Further, because the Commission 
recognizes that some providers may find 
it unduly burdensome to implement a 
one-business day porting interval even 
with an extended implementation 
period, providers may also apply for a 
waiver of the one-business day porting 
interval under the Commission’s rules. 
To demonstrate the good cause required 
by the Commission’s waiver rule, a 
provider must show with particularity 
that it would be unduly economically 
burdensome for the provider to 
implement the reduced porting interval. 
In making this showing, a provider 
should address the number of port 
requests it typically receives on a 
monthly basis as well as the specific 
costs that complying with the reduced 
porting interval would impose. Waiver 
requests will be considered on a case- 
by-case basis. In making a determination 
on waiver requests, the Commission 
may, in its judgment, set the porting 
interval length between one business 
day and four business days, or longer, 
as individually warranted. Further, the 
Commission will determine the length 
of the waiver period based on the 
particular facts presented. The 
Commission is concerned by evidence 
in the record that some providers may 
not be complying with the 
Commission’s current rules regarding 
porting intervals, however. So there is 
no possible confusion regarding this 
requirement, the Commission clarifies 

that providers that obtain a waiver of 
the Commission’s one-business day 
porting interval must comply with the 
current rules regarding a four-business 
day porting interval at a minimum, 
unless told otherwise. The Commission 
delegates authority to the Chief, 
Wireline Competition Bureau to review 
and decide these waiver requests. 

14. The Commission also finds that 
the statutory requirement of competitive 
neutrality would not be violated if small 
and mid-size carriers are not allowed 
additional LNP recovery. Section 
251(e)(2) mandates that the costs of 
establishing LNP be ‘‘borne by all 
telecommunications carriers on a 
competitively neutral basis as 
determined by the Commission.’’ The 
Commission, accordingly, established 
principles of competitive neutrality for 
cost distribution and recovery 
mechanisms related to number 
portability. Competitive neutrality 
requires that ‘‘the cost of number 
portability borne by each carrier does 
not affect significantly any carrier’s 
ability to compete with other carriers for 
customers in the marketplace,’’ and the 
Commission adopted a two-part test for 
making this determination. Under this 
test, number portability cost distribution 
and recovery mechanisms: (1) Must not 
give one service provider an 
appreciable, incremental cost advantage 
over another service provider when 
competing for a specific subscriber; and 
(2) must not disparately affect the ability 
of competing service providers to earn 
a normal return. 

15. In this Order, the Commission 
finds that neither prong of the 
competitive neutrality test is violated. 
Indeed, in the Cost Recovery Order, the 
Commission explicitly rejected 
arguments that competitive neutrality 
requires it ‘‘to ensure that carriers 
recover all their number portability 
costs,’’ emphasizing that ‘‘‘[n]othing in 
section 251(e)(2) states that the 
Commission must guarantee recovery of 
such costs.’’ Instead, this section 
requires the Commission to ensure that 
the manner in which all carriers bear 
the costs of providing number 
portability is competitively neutral. 
Thus, the Commission explained that 
‘‘[e]ven if a carrier does not recover all 
its costs, the Commission’s rules will 
satisfy section 251(e)(2) so long as that 
carrier’s ability to compete for 
subscribers is not significantly 
affected.’’ 

Congressional Review Act 
The Commission will send a copy of 

this Report and Order in a report to be 
sent to Congress and the Government 
Accountability Office pursuant to the 

Congressional Review Act, see 5 U.S.C. 
801(a)(1)(A). 

Final Paperwork Reduction Act of 1995 
Analysis 

This document does not contain new 
or modified information collection(s) 
subject to the Paperwork Reduction Act 
of 1995 (PRA), Public Law 104–13. In 
addition, therefore, it does not contain 
any new or modified ‘‘information 
collection burden for small business 
concerns with fewer than 25 
employees,’’ pursuant to the Small 
Business Paperwork Relief Act of 2002, 
Public Law 107–198, see 44 U.S.C. 
3506(c)(4). 

Final Regulatory Flexibility Analysis 
1. As required by the Regulatory 

Flexibility Act of 1980, as amended 
(RFA), an Initial Regulatory Flexibility 
Analysis (IRFA) was incorporated in the 
2007 LNP NPRM in WC Docket 07–244. 
The Commission sought written public 
comment on the proposals in the Notice, 
including comment on the IRFA. The 
Commission received comments on the 
Notice and also received comments 
specifically directed toward the IRFA 
from two commenters in WC Docket No. 
07–244. These comments are discussed 
below. This Final Regulatory Flexibility 
Analysis (FRFA) conforms to the RFA. 

A. Need for, and Objectives of, the Rules 
2. This Report and Order (Order) 

reduces the porting interval for simple 
wireline and simple intermodal port 
requests. Specifically, this Order 
requires all entities subject to the 
Commission’s LNP rules to complete 
simple wireline-to-wireline and simple 
intermodal port requests within one 
business day, unless a longer period is 
requested by the new provider or the 
customer elects otherwise. The Order 
directs the NANC to develop new LNP 
provisioning process flows that take into 
account this shortened porting interval. 
In developing these flows, the NANC 
must address how a ‘‘business day’’ 
should be construed for purposes of the 
porting interval, and generally how the 
porting time should be measured. The 
NANC must submit these flows to the 
Commission no later than 90 days after 
the effective date of the Report and 
Order. The Order requires all providers 
subject to the Commission’s LNP rules 
to comply with the new porting interval 
within nine months of the date that the 
NANC submits the revised provisioning 
flows to the Commission, except with 
regard to small providers. Small 
providers are required to implement the 
reduced porting interval of one business 
day for simple wireline and simple 
intermodal ports no later than 15 
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months from the date that the NANC 
submits the revised provisioning flows 
to the Commission. For purposes of this 
Order, the Commission considers small 
providers to be providers with fewer 
than 2 percent of the nation’s subscriber 
lines installed in the aggregate 
nationwide and Tier III wireless 
carriers, as defined in the E911 Stay 
Order. 

3. Providers may also apply for a 
waiver of the one-business day porting 
interval under the Commission’s rules. 
To demonstrate the good cause required 
by the Commission’s waiver rule, a 
provider must show with particularity 
that it would be unduly economically 
burdensome for the provider to 
implement the reduced porting interval. 
In making this showing, a provider 
should address the number of port 
requests it typically receives on a 
monthly basis as well as the specific 
costs that complying with the reduced 
porting interval would impose. The 
Order clarifies that providers that obtain 
a waiver of the Commission’s one- 
business day porting interval must 
comply with the current rules regarding 
a four-business day porting interval for 
simple ports, at a minimum, unless told 
otherwise. Waiver requests will be 
considered on a case-by-case basis, and 
the Commission will determine the 
length of the waiver period based on the 
particular facts presented. 

4. Although customers have had the 
option to port numbers between their 
telephone service providers for a 
number of years, the current four- 
business day porting interval may 
hinder the effectiveness of such options. 
Delays in porting cost consumers time 
and money and limit consumer choice 
and competition because when 
consumers get frustrated with slow 
porting, they often abandon efforts to 
switch providers. The Commission finds 
this to be a significant concern both due 
to the Commission’s efforts generally to 
ensure ‘‘the ability of users of 
telecommunications services to retain, 
at the same location, existing 
telecommunications numbers without 
impairment of quality, reliability, or 
convenience when switching from one 
telecommunications carrier to another,’’ 
as well as due to the important role 
intermodal providers play in 
telecommunications competition. This 
Order concludes that reducing the 
porting interval for simple wireline-to- 
wireline and simple intermodal ports to 
one business day is necessary to enable 
customers to port their numbers in a 
timely fashion and to enhance 
competition. 

B. Summary of Significant Issues Raised 
by Public Comments in Response to the 
IRFA 

5. In this section, the Commission 
responds to comments filed in response 
to the IRFA. To the extent the 
Commission received comments raising 
general small business concerns during 
this proceeding, those comments are 
discussed throughout the Report and 
Order. 

6. OPASTCO and WTA comment that 
the IRFA is deficient, arguing that it 
contains no description of project 
compliance requirements, contains no 
alternatives considered, and 
impermissibly shifts the burden of 
providing required estimated 
compliance descriptions and 
compliance cost projections to 
commenting parties. Windstream, 
USTelecom, and NTCA agree with 
OPASTCO’s and WTA’s comments 
regarding the deficiency of the IRFA. 

7. The Commission disagrees with 
these assertions as it finds that small 
entities have received sufficient notice 
of the issues addressed in the Order. 
Further, the Commission has considered 
the economic impact on small entities 
and what ways are feasible to minimize 
the burdens imposed on those entities. 
To the extent feasible, the Commission 
has implemented those less burdensome 
alternatives, and the Commission 
discusses these alternatives in section E, 
infra. 

C. Description and Estimate of the 
Number of Small Entities to Which 
Rules Will Apply 

8. The RFA directs agencies to 
provide a description of and, where 
feasible, an estimate of the number of 
small entities that may be affected by 
the rules adopted herein. The RFA 
generally defines the term ‘‘small 
entity’’ as having the same meaning as 
the terms ‘‘small business,’’ ‘‘small 
organization,’’ and ‘‘small governmental 
jurisdiction.’’ In addition, the term 
‘‘small business’’ has the same meaning 
as the term ‘‘small business concern’’ 
under the Small Business Act. A small 
business concern is one which: (1) Is 
independently owned and operated; (2) 
is not dominant in its field of operation; 
and (3) satisfies any additional criteria 
established by the SBA. 

9. Small Businesses. Nationwide, 
there are a total of approximately 22.4 
million small businesses according to 
SBA data. 

10. Small Organizations. Nationwide, 
there are approximately 1.6 million 
small organizations. 

1. Telecommunications Service Entities 

a. Wireline Carriers and Service 
Providers 

11. The Commission has included 
small incumbent local exchange carriers 
(LECs) in this present RFA analysis. As 
noted above, a ‘‘small business’’ under 
the RFA is one that, inter alia, meets the 
pertinent small business size standard 
(e.g., a telephone communications 
business having 1,500 or fewer 
employees), and ‘‘is not dominant in its 
field of operation.’’ The SBA’s Office of 
Advocacy contends that, for RFA 
purposes, small incumbent LECs are not 
dominant in their field of operation 
because any such dominance is not 
‘‘national’’ in scope. The Commission 
has therefore included small incumbent 
LECs in this RFA analysis, although the 
Commission emphasizes that this RFA 
action has no effect on Commission 
analyses and determinations in other, 
non-RFA contexts. 

12. Incumbent LECs. Neither the 
Commission nor the SBA has developed 
a small business size standard 
specifically for incumbent local 
exchange services. The appropriate size 
standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 1,303 carriers have 
reported that they are engaged in the 
provision of incumbent local exchange 
services. Of these 1,303 carriers, an 
estimated 1,020 have 1,500 or fewer 
employees and 283 have more than 
1,500 employees. Consequently, the 
Commission estimates that most 
providers of incumbent local exchange 
service are small businesses that may be 
affected by its action. 

13. Competitive LECs, Competitive 
Access Providers (CAPs), ‘‘Shared- 
Tenant Service Providers,’’ and ‘‘Other 
Local Service Providers.’’ Neither the 
Commission nor the SBA has developed 
a small business size standard 
specifically for these service providers. 
The appropriate size standard under 
SBA rules is for the category Wired 
Telecommunications Carriers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 859 
carriers have reported that they are 
engaged in the provision of either 
competitive access provider services or 
competitive LEC services. Of these 859 
carriers, an estimated 741 have 1,500 or 
fewer employees and 118 have more 
than 1,500 employees. In addition, 16 
carriers have reported that they are 
‘‘Shared-Tenant Service Providers,’’ and 
all 16 are estimated to have 1,500 or 
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fewer employees. In addition, 44 
carriers have reported that they are 
‘‘Other Local Service Providers.’’ Of the 
44, an estimated 43 have 1,500 or fewer 
employees and one has more than 1,500 
employees. Consequently, the 
Commission estimates that most 
providers of competitive local exchange 
service, competitive access providers, 
‘‘Shared-Tenant Service Providers,’’ and 
‘‘Other Local Service Providers’’ are 
small entities. 

14. Local Resellers. The SBA has 
developed a small business size 
standard for the category of 
Telecommunications Resellers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 184 
carriers have reported that they are 
engaged in the provision of local resale 
services. Of these, an estimated 181 
have 1,500 or fewer employees and 
three have more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of local 
resellers are small entities that may be 
affected by its action. 

15. Toll Resellers. The SBA has 
developed a small business size 
standard for the category of 
Telecommunications Resellers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 881 
carriers have reported that they are 
engaged in the provision of toll resale 
services. Of these, an estimated 853 
have 1,500 or fewer employees and 28 
have more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of toll 
resellers are small entities that may be 
affected by its action. 

16. Payphone Service Providers 
(PSPs). Neither the Commission nor the 
SBA has developed a small business 
size standard specifically for payphone 
services providers. The appropriate size 
standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 657 carriers have 
reported that they are engaged in the 
provision of payphone services. Of 
these, an estimated 653 have 1,500 or 
fewer employees and four have more 
than 1,500 employees. Consequently, 
the Commission estimates that the 
majority of payphone service providers 
are small entities that may be affected 
by its action. 

17. Interexchange Carriers (IXCs). 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for providers of 
interexchange services. The appropriate 

size standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 330 carriers have 
reported that they are engaged in the 
provision of interexchange service. Of 
these, an estimated 309 have 1,500 or 
fewer employees and 21 have more than 
1,500 employees. Consequently, the 
Commission estimates that the majority 
of IXCs are small entities that may be 
affected by its action. 

18. Operator Service Providers (OSPs). 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for operator 
service providers. The appropriate size 
standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 23 carriers have 
reported that they are engaged in the 
provision of operator services. Of these, 
an estimated 22 have 1,500 or fewer 
employees and one has more than 1,500 
employees. Consequently, the 
Commission estimates that the majority 
of OSPs are small entities that may be 
affected by its action. 

19. Prepaid Calling Card Providers. 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for prepaid calling 
card providers. The appropriate size 
standard under SBA rules is for the 
category Telecommunications Resellers. 
Under that size standard, such a 
business is small if it has 1,500 or fewer 
employees. According to Commission 
data, 104 carriers have reported that 
they are engaged in the provision of 
prepaid calling cards. Of these, 102 are 
estimated to have 1,500 or fewer 
employees and two have more than 
1,500 employees. Consequently, the 
Commission estimates that all or the 
majority of prepaid calling card 
providers are small entities that may be 
affected by its action. 

20. 800 and 800-Like Service 
Subscribers. These toll-free services fall 
within the broad economic census 
category of Telecommunications 
Resellers. This category ‘‘comprises 
establishments engaged in purchasing 
access and network capacity from 
owners and operators of 
telecommunications networks and 
reselling wired and wireless 
telecommunications services (except 
satellite) to businesses and households. 
Establishments in this industry resell 
telecommunications; they do not 
operate transmission facilities and 
infrastructure.’’ The SBA has developed 

a small business size standard for this 
category, which is: All such firms 
having 1,500 or fewer employees. 
Census Bureau data for 2002 show that 
there were 1,646 firms in this category 
that operated for the entire year. Of this 
total, 1,642 firms had employment of 
999 or fewer employees, and four firms 
had employment of 1,000 employees or 
more. Thus, the majority of these firms 
can be considered small. Additionally, 
it may be helpful to know the total 
numbers of telephone numbers assigned 
in these services. Commission data 
show that, as of June 2006, the total 
number of 800 numbers assigned was 
7,647,941, the total number of 888 
numbers assigned was 5,318,667, the 
total number of 877 numbers assigned 
was 4,431,162, and the total number of 
866 numbers assigned was 6,008,976. 

b. International Service Providers 
21. The first category, Satellite 

Telecommunications, ‘‘comprises 
establishments primarily engaged in 
providing point-to-point 
telecommunications services to other 
establishments in the 
telecommunications and broadcasting 
industries by forwarding and receiving 
communications signals via a system of 
satellites or reselling satellite 
telecommunications.’’ The size standard 
for this industry is $15.0 million; the 
NACIS code is 517410. For this 
category, Census Bureau data for 2002 
show that there were a total of 371 firms 
that operated for the entire year. Of this 
total, 307 firms had annual receipts of 
under $10 million, and 26 firms had 
receipts of $10 million to $24,999,999. 
Consequently, the Commission 
estimates that the majority of Satellite 
Telecommunications firms are small 
entities that might be affected by its 
action. 

22. The second category of Other 
Telecommunications ‘‘comprises 
establishments primarily engaged in: (1) 
Providing specialized 
telecommunications applications, such 
as satellite tracking, communications 
telemetry, and radar station operations; 
or (2) providing satellite terminal 
stations and associated facilities 
operationally connected with one or 
more terrestrial communications 
systems and capable of transmitting 
telecommunications to or receiving 
telecommunications from satellite 
systems.’’ The size standard for this 
category is $25.0 million and the NAICS 
code is 517919. For this category, 
Census Bureau data for 2002 show that 
there were a total of 332 firms that 
operated for the entire year. Of this 
total, 274 firms had annual receipts of 
under $24,999,999. Consequently, the 
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Commission estimates that the majority 
of Other Telecommunications firms are 
small entities that might be affected by 
its action. 

c. Wireless Telecommunications Service 
Providers 

23. Below, for those services subject 
to auctions, the Commission notes that, 
as a general matter, the number of 
winning bidders that qualify as small 
businesses at the close of an auction 
does not necessarily represent the 
number of small businesses currently in 
service. Also, the Commission does not 
generally track subsequent business size 
unless, in the context of assignments or 
transfers, unjust enrichment issues are 
implicated. 

24. Wireless Service Providers. The 
SBA has developed a small business 
size standard for wireless firms within 
the two broad economic census 
categories of ‘‘Paging’’ and ‘‘Cellular and 
Other Wireless Telecommunications.’’ 
Under both SBA categories, a wireless 
business is small if it has 1,500 or fewer 
employees. For the census category of 
Paging, Census Bureau data for 2002 
show that there were 807 firms in this 
category that operated for the entire 
year. Of this total, 804 firms had 
employment of 999 or fewer employees, 
and three firms had employment of 
1,000 employees or more. Thus, under 
this category and associated small 
business size standard, the majority of 
firms can be considered small. For the 
census category of Cellular and Other 
Wireless Telecommunications, Census 
Bureau data for 2002 show that there 
were 1,397 firms in this category that 
operated for the entire year. Of this 
total, 1,378 firms had employment of 
999 or fewer employees, and 19 firms 
had employment of 1,000 employees or 
more. Thus, under this second category 
and size standard, the majority of firms 
can, again, be considered small. The 
Commission notes that that the 
categories of ‘‘Paging’’ and ‘‘Cellular and 
Other Wireless Telecommunications’’ 
are now obsolete, and have been 
replaced with a new category, ‘‘Wireless 
Telecommunications Carriers (except 
Satellite).’’ Under this new category, a 
wireless business is small if it has 1,500 
or fewer employees. 

25. Wireless Telephony. Wireless 
telephony includes cellular, personal 
communications services (PCS), and 
specialized mobile radio (SMR) 
telephony carriers. As noted above, the 
SBA has developed a small business 
size standard for ‘‘Wireless 
Telecommunications Carriers (except 
Satellite).’’ Under that SBA small 
business size standard, a business is 
small if it has 1,500 or fewer employees. 

According to Commission data, 432 
carriers reported that they were engaged 
in the provision of wireless telephony. 
The Commission has estimated that 221 
of these are small under the SBA small 
business size standard. 

26. Broadband Personal 
Communications Service. The 
broadband Personal Communications 
Service (PCS) spectrum is divided into 
six frequency blocks designated A 
through F, and the Commission has held 
auctions for each block. The 
Commission defined ‘‘small entity’’ for 
Blocks C and F as an entity that has 
average gross revenues of $40 million or 
less in the three previous calendar 
years. For Block F, an additional 
classification for ‘‘very small business’’ 
was added and is defined as an entity 
that, together with its affiliates, has 
average gross revenues of not more than 
$15 million for the preceding three 
calendar years.’’ These standards 
defining ‘‘small entity’’ in the context of 
broadband PCS auctions have been 
approved by the SBA. No small 
businesses, within the SBA-approved 
small business size standards bid 
successfully for licenses in Blocks A 
and B. There were 90 winning bidders 
that qualified as small entities in the 
Block C auctions. A total of 93 small 
and very small business bidders won 
approximately 40 percent of the 1,479 
licenses for Blocks D, E, and F. On 
March 23, 1999, the Commission re- 
auctioned 347 C, D, E, and F Block 
licenses. There were 48 small business 
winning bidders. On January 26, 2001, 
the Commission completed the auction 
of 422 C and F Broadband PCS licenses 
in Auction No. 35. Of the 35 winning 
bidders in this auction, 29 qualified as 
‘‘small’’ or ‘‘very small’’ businesses. 
Subsequent events, concerning Auction 
35, including judicial and agency 
determinations, resulted in a total of 163 
C and F Block licenses being available 
for grant. 

2. Cable and OVS Operators 
27. Cable Television Distribution 

Services. Since 2007, these services 
have been defined within the broad 
economic census category of Wired 
Telecommunications Carriers; that 
category is defined as follows: ‘‘This 
industry comprises establishments 
primarily engaged in operating and/or 
providing access to transmission 
facilities and infrastructure that they 
own and/or lease for the transmission of 
voice, data, text, sound, and video using 
wired telecommunications networks. 
Transmission facilities may be based on 
a single technology or a combination of 
technologies.’’ The SBA has developed 
a small business size standard for this 

category, which is: All such firms 
having 1,500 or fewer employees. To 
gauge small business prevalence for 
these cable services the Commission 
must, however, use current census data 
that are based on the previous category 
of Cable and Other Program Distribution 
and its associated size standard; that 
size standard was: all such firms having 
$13.5 million or less in annual receipts. 
According to Census Bureau data for 
2002, there were a total of 1,191 firms 
in this previous category that operated 
for the entire year. Of this total, 1,087 
firms had annual receipts of under $10 
million, and 43 firms had receipts of 
$10 million or more but less than $25 
million. Thus, the majority of these 
firms can be considered small. 

28. Cable Companies and Systems. 
The Commission has also developed its 
own small business size standards, for 
the purpose of cable rate regulation. 
Under the Commission’s rules, a ‘‘small 
cable company’’ is one serving 400,000 
or fewer subscribers, nationwide. 
Industry data indicate that, of 1,076 
cable operators nationwide, all but 
eleven are small under this size 
standard. In addition, under the 
Commission’s rules, a ‘‘small system’’ is 
a cable system serving 15,000 or fewer 
subscribers. Industry data indicate that, 
of 7,208 systems nationwide, 6,139 
systems have under 10,000 subscribers, 
and an additional 379 systems have 
10,000–19,999 subscribers. Thus, under 
this second size standard, most cable 
systems are small 

29. Cable System Operators. The 
Communications Act of 1934, as 
amended, also contains a size standard 
for small cable system operators, which 
is ‘‘a cable operator that, directly or 
through an affiliate, serves in the 
aggregate fewer than 1 percent of all 
subscribers in the United States and is 
not affiliated with any entity or entities 
whose gross annual revenues in the 
aggregate exceed $250,000,000.’’ The 
Commission has determined that an 
operator serving fewer than 677,000 
subscribers shall be deemed a small 
operator, if its annual revenues, when 
combined with the total annual 
revenues of all its affiliates, do not 
exceed $250 million in the aggregate. 
Industry data indicate that, of 1,076 
cable operators nationwide, all but ten 
are small under this size standard. The 
Commission notes that it neither 
requests nor collects information on 
whether cable system operators are 
affiliated with entities whose gross 
annual revenues exceed $250 million, 
and therefore the Commission is unable 
to estimate more accurately the number 
of cable system operators that would 
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qualify as small under this size 
standard. 

30. Open Video Systems (OVS). In 
1996, Congress established the open 
video system (OVS) framework, one of 
four statutorily recognized options for 
the provision of video programming 
services by local exchange carriers 
(LECs). The OVS framework provides 
opportunities for the distribution of 
video programming other than through 
cable systems. Because OVS operators 
provide subscription services, OVS 
previously fell within the now obsolete 
SBA small business size standard of 
Cable and Other Program Distribution 
Services, which consists of such entities 
having $13.5 million or less in annual 
receipts. The Commission has certified 
25 OVS operators, with some now 
providing service. Broadband service 
providers (BSPs) are currently the only 
significant holders of OVS certifications 
or local OVS franchises. As of June, 
2005, BSPs served approximately 1.4 
million subscribers, representing 1.5 
percent of all MVPD households. 
Affiliates of Residential 
Communications Network, Inc. (RCN), 
which serves about 371,000 subscribers 
as of June, 2005, is currently the largest 
BSP and 14th largest MVPD. RCN 
received approval to operate OVS 
systems in New York City, Boston, 
Washington, D.C. and other areas. The 
Commission does not have financial 
information regarding the entities 
authorized to provide OVS, some of 
which may not yet be operational. The 
Commission thus believes that at least 
some of the OVS operators may qualify 
as small entities. 

3. Internet Service Providers 
31. Internet Service Providers. The 

SBA has developed a small business 
size standard for Internet Service 
Providers (ISPs). ISPs ‘‘provide clients 
access to the Internet and generally 
provide related services such as web 
hosting, web page designing, and 
hardware or software consulting related 
to Internet connectivity.’’ The new size 
standard is 500 employees. However, 
data is not yet available under this new 
standard. Under the previous SBA size 
standard, such a business is small if it 
has average annual receipts of $23 
million or less. According to Census 
Bureau data for 2002, there were 2,529 
firms in this category that operated for 
the entire year. Of these, 2,437 firms had 
annual receipts of under $10 million, 
and an additional 47 firms had receipts 
of between $10 million and 
$24,999,999. Consequently, the 
Commission estimates that the majority 
of these firms are small entities that may 
be affected by its action. 

32. All Other Information Services. 
‘‘This industry comprises 
establishments primarily engaged in 
providing other information services 
(except new syndicates and libraries 
and archives).’’ The SBA has developed 
a small business size standard for this 
category; that size standard is $7.0 
million or less in average annual 
receipts. However, data has not yet been 
collected under the new size standard, 
and so the Commission refers to data 
collected under the previous size 
standard, $6.5 million or less in average 
annual receipts. According to Census 
Bureau data for 2002, there were 155 
firms in this category that operated for 
the entire year. Of these, 138 had annual 
receipts of under $5 million, and an 
additional four firms had receipts of 
between $5 million and $9,999,999. 
Consequently, the Commission 
estimates that the majority of these firms 
are small entities that may be affected 
by its action. 

4. Equipment Manufacturers 
33. SBA small business size standards 

are given in terms of ‘‘firms.’’ Census 
Bureau data concerning computer 
manufacturers, on the other hand, are 
given in terms of ‘‘establishments.’’ The 
Commission notes that the number of 
‘‘establishments’’ is a less helpful 
indicator of small business prevalence 
in this context than would be the 
number of ‘‘firms’’ or ‘‘companies,’’ 
because the latter take into account the 
concept of common ownership or 
control. Any single physical location for 
an entity is an establishment, even 
though that location may be owned by 
a different establishment. Thus, the 
census numbers provided below may 
reflect inflated numbers of businesses in 
the given category, including the 
numbers of small businesses. 

34. Radio and Television 
Broadcasting and Wireless 
Communications Equipment 
Manufacturing. The Census Bureau 
defines this category as follows: ‘‘This 
industry comprises establishments 
primarily engaged in manufacturing 
radio and television broadcast and 
wireless communications equipment. 
Examples of products made by these 
establishments are: transmitting and 
receiving antennas, cable television 
equipment, GPS equipment, pagers, 
cellular phones, mobile 
communications equipment, and radio 
and television studio and broadcasting 
equipment.’’ The SBA has developed a 
small business size standard for Radio 
and Television Broadcasting and 
Wireless Communications Equipment 
Manufacturing, which is: all such firms 
having 750 or fewer employees. 

According to Census Bureau data for 
2002, there were a total of 1,041 
establishments in this category that 
operated for the entire year. Of this 
total, 1,010 had employment of under 
500, and an additional 13 had 
employment of 500 to 999. Thus, under 
this size standard, the majority of firms 
can be considered small. 

35. Telephone Apparatus 
Manufacturing. The Census Bureau 
defines this category as follows: ‘‘This 
industry comprises establishments 
primarily engaged in manufacturing 
wire telephone and data 
communications equipment. These 
products may be standalone or board- 
level components of a larger system. 
Examples of products made by these 
establishments are central office 
switching equipment, cordless 
telephones (except cellular), PBX 
equipment, telephones, telephone 
answering machines, LAN modems, 
multi-user modems, and other data 
communications equipment, such as 
bridges, routers, and gateways.’’ The 
SBA has developed a small business 
size standard for Telephone Apparatus 
Manufacturing, which is: all such firms 
having 1,000 or fewer employees. 
According to Census Bureau data for 
2002, there were a total of 518 
establishments in this category that 
operated for the entire year. Of this 
total, 511 had employment of under 
1,000, and an additional 7 had 
employment of 1,000 to 2,499. Thus, 
under this size standard, the majority of 
firms can be considered small. 

36. Semiconductor and Related 
Device Manufacturing. Examples of 
manufactured devices in this category 
include ‘‘integrated circuits, memory 
chips, microprocessors, diodes, 
transistors, solar cells and other 
optoelectronic devices.’’ The SBA has 
developed a small business size 
standard for this category of 
manufacturing; that size standard is 500 
or fewer employees. According to 
Census Bureau data, there were 1,032 
establishments in this category that 
operated with payroll during 2002. Of 
these, 950 had employment of under 
500, and 42 establishments had 
employment of 500 to 999. 
Consequently, the Commission 
estimates that the majority of these 
establishments are small entities. 

37. Computer Storage Device 
Manufacturing. These establishments 
manufacture ‘‘computer storage devices 
that allow the storage and retrieval of 
data from a phase change, magnetic, 
optical, or magnetic/optical media.’’ The 
SBA has developed a small business 
size standard for this category of 
manufacturing; that size standard is 
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1,000 or fewer employees. According to 
Census Bureau data, there were 170 
establishments in this category that 
operated with payroll during 2002. Of 
these, 164 had employment of under 
500, and five establishments had 
employment of 500 to 999. 
Consequently, the Commission 
estimates that the majority of these 
establishments are small entities. 

D. Description of Projected Reporting, 
Recordkeeping and Other Compliance 
Requirements 

38. This Order does not impose any 
new or modified reporting, 
recordkeeping or other compliance 
requirements. 

E. Steps Taken To Minimize Significant 
Economic Impact on Small Entities, and 
Significant Alternatives Considered 

39. The RFA requires an agency to 
describe any significant alternatives that 
it has considered in reaching its 
approach, which may include the 
following four alternatives (among 
others): (1) The establishment of 
differing compliance or reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (2) the clarification, 
consolidation, or simplification of 
compliance or reporting requirements 
under the rule for small entities; (3) the 
use of performance, rather than design, 
standards; and (4) an exemption from 
coverage of the rule, or any part thereof, 
for small entities. 

40. In the 2007 LNP NPRM, the 
Commission tentatively concluded that 
it should adopt a rule reducing the 
porting interval for simple port requests 
and allow the industry to work through 
the actual implications of such a 
timeline. In particular, the Commission 
tentatively concluded that it should 
adopt a rule reducing the porting 
interval for simple wireline-to-wireline 
and simple intermodal port requests to 
48 hours. The Commission sought 
comment on its tentative conclusions, 
and whether there were any technical 
impediments or advances that affect the 
overall length of the porting interval 
such that it should adopt different 
porting intervals for particular types of 
ports. The Commission also sought 
comment on the benefits and burdens, 
including the burdens on small entities, 
of adopting rules regarding porting 
intervals for all types of simple port 
requests. 

41. The Commission must assess the 
interests of small businesses in light of 
the overriding public interest in 
ensuring that all consumers benefit from 
local number portability. In the Order, 
the Commission found that it is critical 

that customers be able to port their 
telephone numbers in an efficient 
manner in order for LNP to fulfill its 
promise of giving ‘‘customers flexibility 
in the quality, price, and variety of 
telecommunications services’’ and that 
the current four-business day porting 
interval may hinder the effectiveness of 
LNP. The Commission also found that 
delays in porting cost consumers time 
and money and limit consumer choice 
and competition because when 
consumers get frustrated with slow 
porting, they often abandon efforts to 
switch carriers. The Commission thus 
concluded that reducing the porting 
interval for simple wireline-to-wireline 
and simple intermodal ports to one 
business day was necessary to enable 
customers to port their numbers in a 
timely fashion and to enhance 
competition, and found that the benefits 
to consumers and competition outweigh 
the costs associated with implementing 
a shorter porting interval for simple 
wireline and simple intermodal ports. 

42. In order to reduce the burden on 
smaller entities, the Commission 
considered several alternatives, some of 
which were presented by commenters 
and some of which the Commission 
developed based on its own analysis. 
For example, the Commission 
recognized that some providers who do 
not employ automated systems for 
handling port requests and have limited 
resources to upgrade their systems may 
have to make more significant changes 
or upgrades than other carriers that 
already employ automated porting 
interfaces. To address this disparity, the 
Commission allowed small providers a 
longer period of time for implementing 
the one-business day porting interval. 
Specifically, small providers are 
required to implement the reduced one- 
business day porting interval for simple 
wireline and simple intermodal ports no 
later than 15 months after the NANC 
submits the revised provisioning flows 
to the Commission. For purposes of the 
longer implementation period, the 
Commission considers providers with 
fewer than 2 percent of the Nation’s 
subscriber lines installed in the 
aggregate nationwide and Tier III 
wireless carriers, as defined in the E911 
Stay Order, to be small providers. 

43. The Commission declined to 
provide for special recovery of costs for 
implementing the reduced porting 
interval, noting that there are several 
options for carriers to recover their costs 
of implementing the reduced porting 
interval. The Commission noted that 
many small carriers have not yet filed 
for recovery of costs for implementation 
of long-term number portability under 
its LNP cost recovery mechanism. To 

the extent that such carriers incur costs 
to implement the one-business day 
porting interval that meet the standard 
for the LNP cost recovery mechanism, 
the Commission’s rules give carriers five 
years to recover those costs through 
end-user charges. Once incumbent LECs 
have recovered their initial LNP 
implementation costs through the LNP 
cost recovery mechanism, the 
Commission intended carriers to recover 
ongoing costs incurred to provide 
number portability as a normal network 
feature through existing mechanisms 
available for the recovery of general 
costs of providing service. Under rate- 
of-return regulation, carriers are allowed 
to recover their costs plus a prescribed 
rate of return on investment. Under 
price cap regulation, rather than earning 
a specific rate of return on their costs, 
carriers are permitted to earn returns 
significantly higher if they can operate 
efficiently but are not guaranteed 
recovery of all costs. Price cap 
regulation includes an exogenous cost 
adjustment mechanism. 

44. Further, small providers have 
options for seeking modification of the 
new LNP interval requirements. For 
example, under section 251(f)(2) of the 
Act, a LEC ‘‘with fewer than 2 percent 
of the Nation’s subscriber lines installed 
in the aggregate nationwide may 
petition a State commission for 
suspension or modification of the 
application of the requirements’’ of 
section 251(b), which includes the 
‘‘duty to provide, to the extent 
technically feasible, number portability 
in accordance with the requirements 
prescribed by the Commission.’’ The 
Order also notes that providers may 
apply for a waiver of the one-business 
day porting interval under the 
Commission’s rules. To demonstrate the 
good cause required by the 
Commission’s waiver rule, a provider 
must show with particularity that it 
would be unduly economically 
burdensome for the provider to 
implement the reduced porting interval. 
In making this showing, a provider 
should address the number of port 
requests it receives as well as the 
specific costs that complying with the 
reduced porting interval would impose. 
The Commission found that these 
safeguards address commenters’ 
concerns regarding the costs that small 
entities may incur to implement the 
one-business day wireline and 
intermodal porting interval. 

45. Report to Congress: The 
Commission will send a copy of the 
Order, including this FRFA, in a report 
to be sent to Congress and the 
Government Accountability Office 
pursuant to the Congressional Review 
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Act. A copy of the Order and FRFA (or 
summaries thereof) will also be 
published in the Federal Register. 

Ordering Clauses 
Accordingly, It is ordered that, 

pursuant to sections 1, 4(i), 4(j), 251, 
and 303(r) of the Communications Act 
of 1934, as amended, 47 U.S.C. 151, 
154(i)–(j), 251, 303(r), this Report and 
Order in WC Docket No. 07–244 and CC 
Docket No. 95–116 is adopted, and that 
Part 52 of the Commission’s Rules, 47 
CFR part 52, Is amended as set forth in 
Appendix B. The Report and Order shall 
become effective August 3, 2009. It is 
further ordered that, pursuant to 
sections 1, 4(i), 4(j), 251, and 303(r) of 
the Communications Act of 1934, as 
amended, 47 U.S.C. 151, 154(i)–(j), 251, 
303(r), and sections 52.11(b) and 
52.25(d) of the Commission’s rules, 47 
CFR 52.11(b), 52.25(d), the North 
American Numbering Council shall 
submit its recommendations to the 
Commission within 90 days of the 
effective date of the Report and Order as 
discussed in paragraph 10 of this Report 
and Order. 

It is further ordered that the 
Commission’s Consumer and 
Governmental Affairs Bureau, Reference 
Information Center, shall send a copy of 
this Report and Order and Further 
Notice of Proposed Rulemaking, 
including the Final Regulatory 
Flexibility Analysis and the Initial 
Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration. 

List of Subjects in 47 CFR Part 52 
Communications common carriers, 

Telecommunications, Telephone. 
Federal Communications Commission. 
Marlene H. Dortch, 
Secretary. 

Final Rules 

■ For the reasons discussed in the 
preamble, the Federal Communications 
Commission amends part 52 of Title 47 
of the Code of Federal Regulations as 
follows: 

PART 52—NUMBERING 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: Secs. 1, 2, 4, 5, 48 Stat. 1066, 
as amended; 47 U.S.C. 151, 152, 154 and 155 
unless otherwise noted. Interpret or apply 
secs. 3, 4, 201–205, 207–09, 218, 225–27, 
251–52, 271 and 332, 48 Stat. 1070, as 
amended, 1077; 47 U.S.C. 153, 154, 201–05, 
207–09, 218, 225–27, 251–52, 271 and 332 
unless otherwise noted. 

■ 2. Section 52.21 is amended by adding 
paragraph (w) to read as follows: 

§ 52.21 Definitions. 

* * * * * 
(w) The term 2009 LNP Porting 

Intervals Order refers to In the Matters 
of Local Number Portability Porting 
Interval and Validation Requirements; 
Telephone Number Portability, WC 
Docket No. 07–244, CC Docket No. 95– 
116, Report and Order and Further 
Notice of Proposed Rulemaking, FCC 
09–41 (2009). 

■ 3. Section 52.26 is amended by 
revising paragraphs (a) and (c) to read as 
follows: 

§ 52.26 NANC Recommendations on Local 
Number Portability Administration. 

(a) Local number portability 
administration must comply with the 
recommendations of the North 
American Numbering Council (NANC) 
as set forth in the report to the 
Commission prepared by the NANC’s 
Local Number Portability 
Administration Selection Working 
Group, dated April 25, 1997 (Working 
Group Report) and its appendices, 
which are incorporated by reference 
pursuant to 5 U.S.C. 552(a) and 1 CFR 
part 51. Except that: Section 7.10 of 
Appendix D is not incorporated herein 
and all references to the porting 
intervals for simple wireline and simple 
intermodal port requests in the Working 
Group Report are not incorporated 
herein after § 52.35 becomes effective as 
described in § 52.35(a). 
* * * * * 

(c) The Director of the Federal 
Register approves this incorporation by 
reference in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies of the 
Working Group Report and its 
appendices can be obtained from the 
Commission’s contract copier, Best 
Copy and Printing, Inc. (BCPI), Portals 
II, 445 12th Street, SW, Room CY–B402, 
Washington, DC 20554, (202) 488–5300, 
or via e-mail at fcc@bcpiweb.com, and 
can be inspected during normal 
business hours at the following 
locations: Reference Information Center, 
445 12th Street, SW., Room CY—A257, 
Washington, DC 20554 or at the 
National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, 
or go to: http://www.archives.gov/
federal-register/cfr/ibr-locations.html. 
The Working Group Report and its 
appendices are also available on the 
Internet at http://www.fcc.gov/wcb/cpd/ 
Nanc/lnpastuf.html. 

■ 4. Section 52.35 is added to read as 
follows: 

§ 52.35 Porting Intervals. 

(a) Nine months after the NANC 
submits its port provisioning process 
flows to the Commission as provided in 
the 2009 LNP Porting Interval Order, all 
telecommunications carriers required by 
the Commission to port telephone 
numbers must complete a simple 
wireline-to-wireline or simple 
intermodal port request within one 
business day unless a longer period is 
requested by the new provider or by the 
customer. Small providers, as described 
in the 2009 LNP Porting Interval Order, 
must comply with this section 15 
months after the NANC submits its port 
provisioning process flows to the 
Commission as provided in the 2009 
LNP Porting Interval Order. For 
purposes of this section, simple 
intermodal ports include wireline-to- 
wireless ports, wireless-to-wireline 
ports, and ports involving 
interconnected Voice over Internet 
Protocol (VoIP) service. 

(b) Unless directed otherwise by the 
Commission, any telecommunications 
carrier granted a waiver by the 
Commission of the one-business day 
porting interval described in paragraph 
(a) of this section must complete a 
simple wireline-to-wireline or simple 
intermodal port request within four 
business days unless a longer period is 
requested by the new provider or by the 
customer. 

(c) For purposes of this section, the 
term ‘‘telecommunications carrier’’ 
includes an interconnected VoIP 
provider as that term is defined in 
§ 52.21(h). 

(d) Once effective as described in 
paragraph (a) of this section supersedes 
any porting interval requirements for 
simple wireline or simple intermodal 
port requests incorporated by reference 
in § 52.26. 

[FR Doc. E9–15132 Filed 7–1–09; 8:45 am] 
BILLING CODE 6712–01–P 

DEPARTMENT OF COMMERCE 

National Telecommunications and 
Information Administration 

47 CFR Part 300 

[Docket Number: 090225246-9247-01] 

RIN 0660-AA20 

Revision to the Manual of Regulations 
and Procedures for Federal Radio 
Frequency Management 

AGENCY: National Telecommunications 
and Information Administration, U.S. 
Department of Commerce. 

VerDate Nov<24>2008 13:31 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00072 Fmt 4700 Sfmt 4700 E:\FR\FM\02JYR1.SGM 02JYR1



31639 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Rules and Regulations 

ACTION: Final Rule. 

SUMMARY: The National 
Telecommunications and Information 
Administration (NTIA) hereby makes 
certain changes to its regulations which 
relate to revisions to and the public 
availability of the Manual of Regulations 
and Procedures for Federal Radio 
Frequency Management (NTIA Manual). 
Specifically, the NTIA updates the 
version of the Manual of Regulations 
and Procedures for Federal Radio 
Frequency Management with which 
Federal agencies must comply when 
requesting use of the radio frequency 
spectrum. 

EFFECTIVE DATE: This regulation is 
effective on July 2, 2009. The 
incorporation by reference of certain 
publications listed in the rule is 
approved by the Director of the Federal 
Register as of July 2, 2009. 
ADDRESSES: A reference copy of the 
NTIA Manual, including all revisions in 
effect, is available in the Office of 
Spectrum Management, 1401 
Constitution Avenue, NW, Room 1087, 
Washington, DC 20230. 
FOR FURTHER INFORMATION CONTACT: 
William Mitchell, Office of Spectrum 
Management at (202) 482-8124 or 
wmitchell@ntia.doc.gov. 

SUPPLEMENTARY INFORMATION: 

Background 

NTIA authorizes the U.S. 
Government’s use of the radio frequency 
spectrum. 47 U.S.C. § 902(b)(2)(A). The 
NTIA Manual is the compilation of 
policies and procedures that govern the 
use of the radio frequency spectrum by 
the U.S. Government. Federal 
government agencies are required to 
follow these policies and procedures in 
their use of the spectrum. 

Part 300 of title 47 of the Code of 
Federal Regulations provides 
information about the way in which 
NTIA regularly revises the NTIA 
Manual and public availability of this 
document and all revisions. Federal 
agencies are required to comply with 
the specification in the NTIA Manual 
according to 47 U.S.C. § 901 et seq., 
Executive Order 12046 (March 27, 
1978), 43 FR 13,349, 3 CFR 1978 Comp., 
p. 158, when requesting frequency 
assignments for use of the radio 
frequency spectrum. 

This rule updates section 300.1(b) to 
specify the version of the NTIA Manual 
with which Federal agencies must 
comply when requesting frequency 
assignments for use of the radio 
frequency spectrum. Section 300.1(b) 

also amends the regulations by 
replacing ‘‘September 2008’’ with 
‘‘January 2009.’’ Upon the effective date 
of this rule, Federal agencies must 
comply with the requirements set forth 
in the January 2008 edition of the NTIA 
Manual, as revised through January 
2009. 

The NTIA Manual is scheduled for 
revision in January, May, and 
September of each year. The revisions 
are submitted to the Director of the 
Federal Register for Incorporation by 
Reference approval. Notices of these 
changes are printed in the Federal 
Register. The NTIA Manual is available 
from the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402, by referring to 
Catalog Number 903–008–00000–8. A 
reference copy of the NTIA Manual, 
including all revisions in effect, is 
available in the Office of Spectrum 
Management, 1401 Constitution 
Avenue, NW, Room 1087, Washington, 
DC 20230, or call William Mitchell at 
(202) 482–8124. The NTIA Manual is 
available online at http:// 
www.ntia.doc.gov/osmhome/redbook/ 
redbook.html. The NTIA Manual is on 
file at the National Archives and 
Records Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, 
or go to: http://www.archives.gov/ 
federallregister/ 
codeloflfederallregulations/ 
ibrllocations.html. 

Paperwork Reduction Act 
This action does not contain 

collection of information requirements 
subject to the Paperwork Reduction Act 
(PRA). Notwithstanding any other 
provision of law, no person is required 
to respond to, nor shall any person be 
subject to a penalty for failure to comply 
with a collection of information subject 
to the PRA, unless that collection 
displays a currently valid OMB Control 
Number. 

Executive Order 12866 
This rule has been determined to be 

not significant for purposes of Executive 
Order 12866. 

Administrative Procedure Act/ 
Regulatory Flexibility Act 

NTIA finds good cause under 5 U.S.C. 
§ 553(b)(3)(B) to waive prior notice and 
opportunity for public comment as it is 
unnecessary. This action amends the 
regulations to modify a section heading 
and to delete a section addressing 
incorporation by reference because it is 
no longer the manner in which NTIA 

promulgates and distributes the NTIA 
Manual to Federal agencies. These 
changes do not impact the rights or 
obligations of the public. The NTIA 
Manual applies only to Federal 
agencies. Because these changes impact 
only federal agencies, NTIA finds it 
unnecessary to provide for the notice 
and comment requirements of 5 U.S.C. 
§ 553. 

Because notice and opportunity for 
comment are not required pursuant to 5 
U.S.C. § 553 or any other law, the 
analytical requirements of the 
Regulatory Flexibility Act (5 U.S.C. 
§ 601 et seq.) are not applicable. 
Therefore, a regulatory flexibility 
analysis is not required and has not 
been prepared. 

Executive Order 13132 

This rule does not contain policies 
having federalism implications as that 
term is defined in EO 13132. 

Regulatory Text 

List of Subjects in 47 CFR Part 300 

Incorporation by reference; Radio. 
■ For the reasons set forth in the 
preamble, NTIA amends title 47, Part 
300 as follows: 

PART 300 – MANUAL OF 
REGULATIONS AND PROCEDURES 
FOR FEDERAL RADIO FREQUENCY 
MANAGEMENT 

■ 1. The authority citation for part 300 
continues to read as follows: 

Authority: Authority: 47 U.S.C. 901 et seq., 
Executive Order 12046 (March 27, 1978), 43 
FR 13,349, 3 CFR 1978 Comp., p. 158. 

■ 2. Paragraph 300.1(b) is revised to 
read as follows: 

§ 300.1 Incorporation by reference of the 
Manual of Regulations and Procedures for 
Federal Radio Frequency Management. 

* * * * * 
(b) The Federal agencies shall comply 

with the requirements set forth in the 
January 2008 edition of the NTIA 
Manual, as revised through January 
2009, which is incorporated by 
reference with approval of the Director, 
Office of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. 
* * * * * 

Dated: June 26, 2009. 
Anna M. Gomez, 
Acting Assistant Secretary for 
Communications and Information. 
[FR Doc. E9–15670 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–60–S 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Part 39 

[Docket No. FAA–2008–0978; Directorate 
Identifier 2008–NM–014–AD] 

RIN 2120–AA64 

Airworthiness Directives; Boeing 
Model 767–200, –300, and –300F Series 
Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for certain 
Boeing Model 767–200, –300, and 
–300F series airplanes. For certain 
airplanes, this proposed AD would 
require modifying the fuel quantity 
indicating system (FQIS) densitometer. 
For certain other airplanes, this 
proposed AD would require replacing 
the existing hot short protector (HSP) on 
the FQIS densitometer with a new HSP. 
The proposed AD would also require 
revising the Airworthiness Limitations 
(AWL) section of the Instructions for 
Continued Airworthiness to incorporate 
AWL No. 28–AWL–22. This proposed 
AD results from fuel system reviews 
conducted by the manufacturer. We are 
proposing this AD to prevent the center 
tank fuel densitometer from overheating 
and becoming a potential ignition 
source inside the center fuel tank, 
which, in combination with flammable 
fuel vapors, could result in a center fuel 
tank explosion and consequent loss of 
the airplane. 
DATES: We must receive comments on 
this proposed AD by August 17, 2009. 
ADDRESSES: You may send comments by 
any of the following methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov. Follow the 
instructions for submitting comments. 

• Fax: 202–493–2251. 
• Mail: U.S. Department of 

Transportation, Docket Operations, 

M–30, West Building Ground Floor, 
Room W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590. 

• Hand Delivery: U.S. Department of 
Transportation, Docket Operations, M– 
30, West Building Ground Floor, Room 
W12–140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590, between 9 a.m. 
and 5 p.m., Monday through Friday, 
except Federal holidays. 

For service information identified in 
this proposed AD, contact Boeing 
Commercial Airplanes, Attention: Data 
& Services Management, P.O. Box 3707, 
MC 2H–65, Seattle, Washington 98124– 
2207; telephone 206–544–5000, 
extension 1, fax 206–766–5680; e-mail 
me.boecom@boeing.com; Internet 
https://www.myboeingfleet.com. You 
may review copies of the referenced 
service information at the FAA, 
Transport Airplane Directorate, 1601 
Lind Avenue, SW., Renton, Washington. 
For information on the availability of 
this material at the FAA, call 425–227– 
1221 or 425–227–1152. 

Examining the AD Docket 

You may examine the AD docket on 
the Internet at http:// 
www.regulations.gov; or in person at the 
Docket Management Facility between 9 
a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. The AD 
docket contains this proposed AD, the 
regulatory evaluation, any comments 
received, and other information. The 
street address for the Docket Office 
(telephone 800–647–5527) is in the 
ADDRESSES section. Comments will be 
available in the AD docket shortly after 
receipt. 
FOR FURTHER INFORMATION CONTACT: 
Georgios Roussos, Aerospace Engineer, 
Systems and Equipment Branch, ANM– 
130S, FAA, Seattle Aircraft Certification 
Office, 1601 Lind Avenue, SW., Renton, 
Washington 98057–3356; telephone 
(425) 917–6482; fax (425) 917–6590. 
SUPPLEMENTARY INFORMATION: 

Comments Invited 

We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include ‘‘Docket No. 
FAA–2008–0978; Directorate Identifier 
2008–NM–014–AD’’ at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 

aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. We 
will also post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 
The FAA has examined the 

underlying safety issues involved in fuel 
tank explosions on several large 
transport airplanes, including the 
adequacy of existing regulations, the 
service history of airplanes subject to 
those regulations, and existing 
maintenance practices for fuel tank 
systems. As a result of those findings, 
we issued a regulation titled ‘‘Transport 
Airplane Fuel Tank System Design 
Review, Flammability Reduction and 
Maintenance and Inspection 
Requirements’’ (66 FR 23086, May 7, 
2001). In addition to new airworthiness 
standards for transport airplanes and 
new maintenance requirements, this 
rule included Special Federal Aviation 
Regulation No. 88 (‘‘SFAR 88,’’ 
Amendment 21–78, and subsequent 
Amendments 21–82 and 21–83). 

Among other actions, SFAR 88 
requires certain type design (i.e., type 
certificate (TC) and supplemental type 
certificate (STC)) holders to substantiate 
that their fuel tank systems can prevent 
ignition sources in the fuel tanks. This 
requirement applies to type design 
holders for large turbine-powered 
transport airplanes and for subsequent 
modifications to those airplanes. It 
requires them to perform design reviews 
and to develop design changes and 
maintenance procedures if their designs 
do not meet the new fuel tank safety 
standards. As explained in the preamble 
to the rule, we intended to adopt 
airworthiness directives to mandate any 
changes found necessary to address 
unsafe conditions identified as a result 
of these reviews. 

In evaluating these design reviews, we 
have established four criteria intended 
to define the unsafe conditions 
associated with fuel tank systems that 
require corrective actions. The 
percentage of operating time during 
which fuel tanks are exposed to 
flammable conditions is one of these 
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criteria. The other three criteria address 
the failure types under evaluation: 
Single failures, single failures in 
combination with a latent condition(s), 
and in-service failure experience. For all 
four criteria, the evaluations included 
consideration of previous actions taken 
that may mitigate the need for further 
action. 

We have determined that the actions 
identified in this AD are necessary to 
reduce the potential of ignition sources 
inside fuel tanks, which, in combination 
with flammable fuel vapors, could result 
in fuel tank explosions and consequent 
loss of the airplane. 

Boeing found that no separation was 
provided for the fuel quantity indication 
system (FQIS) wires. A potential hot 
short of the FQIS lead wire would cause 
the center fuel tank densitometer to 
overheat. In situations where the fuel 
level in the center tank is low, the 
overheated densitometer could ignite 
flammable fuel vapors inside the center 
fuel tank. This condition, if not 
corrected, could result in a center fuel 
tank explosion and consequent loss of 
the airplane. 

Other Related Rulemaking 
On May 8, 2008, we issued AD 2008– 

11–01, amendment 39–15523 (73 FR 
29414, May 21, 2008), applicable to 
certain Boeing Model 767–200, –300, 
–300F, and –400ER series airplanes. 
That AD requires revising the 
Airworthiness Limitations (AWL) 
section of the Instructions for Continued 
Airworthiness to incorporate new AWLs 
for fuel tank systems to satisfy Special 
Federal Aviation Regulation No. 88 

requirements. That AD resulted from a 
design review of the fuel tank systems. 
We issued that AD to prevent the 
potential for ignition sources inside fuel 
tanks caused by latent failures, 
alterations, repairs, or maintenance 
actions, which, in combination with 
flammable fuel vapors, could result in a 
fuel tank explosion and consequent loss 
of the airplane. Incorporating AWL No. 
28–AWL–22 into the FAA-approved 
maintenance program in accordance 
with paragraph (g)(2) of AD 2008–11–01 
would terminate the action specified in 
paragraph (h) of this proposed AD. 

Relevant Service Information 

We have reviewed Boeing Service 
Bulletin 767–28A0094, Revision 1, 
dated April 23, 2009. For Group 1 
airplanes, Group 2 airplanes, 
Configuration 1, and Group 3 airplanes, 
the service bulletin describes 
procedures for modifying the FQIS 
densitometer. The modification 
includes installing new hot short 
protector (HSP) support brackets and 
grounding brackets, installing a HSP 
and bonding jumper, rerouting certain 
wire bundles, and installing new wire 
bundles. Group 2 airplanes, 
Configuration 2, on which Boeing 
Service Bulletin 767–28–0043 has not 
been incorporated, will have the 
Honeywell densitometer installed; 
therefore, no work is necessary. For 
Group 4 airplanes, the service bulletin 
describes procedures for replacing the 
existing HSP with a new HSP. 

We have reviewed Revision March 
2009 of Section 9 (‘‘AIRWORTHINESS 

LIMITATIONS (AWLs) AND 
CERTIFICATION MAINTENANCE 
REQUIREMENTS (CMRs)’’) of the 
Boeing 767 Maintenance Planning Data 
(MPD) Document, D622T001–9 
(hereafter referred to as ‘‘the MPD’’) of 
the MPD, which describes AWLs for 
fuel tank systems. The MPD includes 
fuel system AWL No. 28–AWL–22, 
which is a critical design configuration 
control limitation (CDCCL) to maintain 
the design features of the center fuel 
tank HSP during its replacement. 

FAA’s Determination and Requirements 
of This Proposed AD 

We are proposing this AD because we 
evaluated all relevant information and 
determined the unsafe condition 
described previously is likely to exist or 
develop in other products of the same 
type design. This proposed AD would 
require the following actions: 

• Modifying the FQIS densitometer 
for certain airplanes, and replacing the 
existing HSP with a new HSP for certain 
other airplanes. 

• Revising the FAA-approved 
maintenance program to incorporate 
AWL No. 28–AWL–22, which would 
require maintaining the design features 
of the center fuel tank HSP during its 
replacement. 

Costs of Compliance 

We estimate that this proposed AD 
would affect 192 airplanes of U.S. 
registry. The following table provides 
the estimated costs for U.S. operators to 
comply with this proposed AD. 

ESTIMATED COSTS 

Affected airplane 
groups/action Work hours 

Average 
labor rate 
per hour 

Parts Cost per product 

Number of 
U.S.- 

registered 
airplanes 

Fleet cost 

Group 1, Group 2, Configura-
tion 1, and Group 3, modi-
fication.

Between 4 and 8 $80 Between $11,377 
and $14,376.

Between $11,697 
and $15,016.

191 Between 
$2,234,127 and 
$2,868,056. 

Group 4, replacement ........... 2 ......................... 80 None .................. $160 ................... 1 $160. 
AWL revision ......................... 1 ......................... 80 None .................. $80 ..................... 192 $15,360. 

Authority for This Rulemaking 
Title 49 of the United States Code 

specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘‘Subtitle VII: 
Aviation Programs,’’ describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in ‘‘Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.’’ Under that 

section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 

Regulatory Findings 
We determined that this proposed AD 

would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 
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1 The Commission anticipates that most reporting 
entities will be designated contract markets, but 
they could be any registered entity that provides 
trade data to the Commission on a regular basis. 

2 Under the CFTC’s Large Trader Record Format, 
special account numbers contain two elements: (1) 

1. Is not a ‘‘significant regulatory 
action’’ under Executive Order 12866, 

2. Is not a ‘‘significant rule’’ under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979), and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

You can find our regulatory 
evaluation and the estimated costs of 
compliance in the AD Docket. 

List of Subjects in 14 CFR Part 39 
Air transportation, Aircraft, Aviation 

safety, Safety, Incorporation by 
Reference. 

The Proposed Amendment 
Accordingly, under the authority 

delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 

PART 39—AIRWORTHINESS 
DIRECTIVES 

1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 106(g), 40113, 44701. 

§ 39.13 [Amended] 
2. The FAA amends § 39.13 by adding 

the following new AD: 
Boeing: Docket No. FAA–2008–0978; 

Directorate Identifier 2008–NM–014–AD. 

Comments Due Date 
(a) We must receive comments by August 

17, 2009. 

Affected ADs 
(b) None. 

Applicability 
(c) This AD applies to Boeing Model 767– 

200, –300, and –300F series airplanes, 
certificated in any category; as identified in 
Boeing Service Bulletin 767–28A0094, 
Revision 1, dated April 23, 2009. 

Note 1: This AD requires revisions to 
certain operator maintenance documents to 
include new inspections. Compliance with 
these inspections is required by 14 CFR 
91.403(c). For airplanes that have been 
previously modified, altered, or repaired in 
the areas addressed by these inspections, the 
operator may not be able to accomplish the 
inspections described in the revisions. In this 
situation, to comply with 14 CFR 91.403(c), 
the operator must request approval for an 
alternative method of compliance (AMOC) 
according to paragraph (k) of this AD. The 
request should include a description of 
changes to the required inspections that will 
ensure the continued operational safety of 
the airplane. 

Unsafe Condition 

(d) This AD results from fuel system 
reviews conducted by the manufacturer. We 
are issuing this AD to prevent the center tank 

fuel densitometer from overheating and 
becoming a potential ignition source inside 
the center fuel tank, which, in combination 
with flammable fuel vapors, could result in 
a center fuel tank explosion and consequent 
loss of the airplane. 

Compliance 
(e) Comply with this AD within the 

compliance times specified, unless already 
done. 

Modify the Fuel Quantity Indicating System 
(FQIS) Densitometer/Replace Hot Short 
Protector (HSP) 

(f) Within 60 months after the effective 
date of this AD, do the actions specified in 
paragraphs (f)(1) and (f)(2) of this AD, as 
applicable, in accordance with the 
Accomplishment Instructions of Boeing 
Service Bulletin 767–28A0094, Revision 1, 
dated April 23, 2009. 

(1) For Group 1 airplanes, Group 2 
airplanes, Configuration 1, and Group 3 
airplanes: Modify the fuel quantity indicating 
system (FQIS) densitometer. 

(2) For Group 4 airplanes: Replace the 
existing HSP with a new HSP. 

Credit for Service Information 
Accomplished Previously 

(g) Actions done before the effective date 
of this AD in accordance with Boeing Alert 
Service Bulletin 767–28A0094, dated 
November 20, 2007; are acceptable for 
compliance with the requirements of 
paragraph (f) of this AD. 

Airworthiness Limitations (AWL) Revision 
(h) Concurrently with accomplishing the 

actions required by paragraph (f) of this AD, 
revise the AWL section of the Instructions for 
Continued Airworthiness by incorporating 
AWL No. 28–AWL–22 of the Boeing 767 
Maintenance Planning Data (MPD) 
Document, D622T001–9, Section 9, Revision 
March 2009. 

No Alternative Critical Design Configuration 
Control Limitations (CDCCL) 

(i) After the actions specified in paragraph 
(g) of this AD have been accomplished, no 
alternative CDCCL for AWL No. 28–AWL–22 
may be used; unless the CDCCL is approved 
as an AMOC in accordance with the 
procedures specified in paragraph (k) of this 
AD. 

Terminating Action for AWL Revision 
(j) Incorporating AWL No. 28–AWL–22 

into the AWL section of the Instructions for 
Continued Airworthiness in accordance with 
paragraph (g)(2) of AD 2008–11–01, 
amendment 39–15523, terminates the action 
required by paragraph (h) of this AD. 

Alternative Methods of Compliance 
(AMOCs) 

(k)(1) The Manager, Seattle ACO, FAA, has 
the authority to approve AMOCs for this AD, 
if requested using the procedures found in 14 
CFR 39.19. Send information to ATTN: 
Georgios Roussos, Aerospace Engineer, 
Systems and Equipment Branch, ANM–130S, 
1601 Lind Avenue, SW., Renton, Washington 
98057–3356; telephone (425) 917–6482; fax 
(425) 917–6590. Or, e-mail information to 9- 
ANM-Seattle-ACO-AMOC–Requests@faa.gov. 

(2) To request a different method of 
compliance or a different compliance time 
for this AD, follow the procedures in 14 CFR 
39.19. Before using any approved AMOC on 
any airplane to which the AMOC applies, 
notify your principal maintenance inspector 
(PMI) or principal avionics inspector (PAI), 
as appropriate, or lacking a principal 
inspector, your local Flight Standards District 
Office. The AMOC approval letter must 
specifically reference this AD. 

Issued in Renton, Washington, on June 24, 
2009. 
Ali Bahrami, 
Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 
[FR Doc. E9–15618 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–13–P 

COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 16 

RIN 3038–AC63 

Account Ownership and Control 
Report 

AGENCY: Commodity Futures Trading 
Commission (‘‘Commission’’). 
ACTION: Advanced notice of proposed 
rulemaking (‘‘Advanced Notice’’) and 
request for public comment. 

SUMMARY: The Commission has 
determined to collect certain ownership, 
control, and related information for all 
trading accounts active on U.S. futures 
exchanges. The information collected 
will enhance market transparency, 
leverage the Commission’s existing 
surveillance systems, and foster 
synergies between its market 
surveillance, trade practice, 
enforcement, and economic research 
programs. The Commission will collect 
relevant data via an account 
‘‘Ownership and Control Report’’ 
(‘‘OCR’’) submitted periodically by all 
reporting entities.1 Tentatively, the OCR 
will include a trading account number; 
the names and addresses of the 
account’s owners and controllers; the 
last four digits of the owners’ and 
controllers’ social security or tax ID 
numbers; the special account number, if 
one has been assigned; an indication of 
whether the account is a reportable 
account pursuant to large trader 
thresholds set forth under Part 18 of the 
Commission’s regulations; and other 
relevant information.2 This Advanced 
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A reporting firm ID and (2) a unique account 
number assigned by the reporting firm. Special 
accounts numbers are discussed more fully in 
Section III(C), below. 

3 Derived from volume data for what is today 
CBOT, CME, NYMEX, and ICE Futures U.S. These 
exchanges collectively account for 99% of the 
futures and options on futures trading volume on 
regulated exchanges in the U.S. 

4 ‘‘Trade register’’ is a generic term for a 
comprehensive, daily record of every trade 
facilitated by an exchange, whether executed via 
open-outcry, electronically, or non-competitively. 
Trade registers contain detailed information with 
respect to the terms of a trade, the parties involved, 
and other data points. They also contain trading 
account numbers, but no information with respect 
to the owners or controllers of those accounts. In 
addition, the trading account numbers in exchange 
trade registers often do not correspond to account 
numbers reported in other Commission data 
systems, including its large trader reporting system. 
The Commission has recently standardized the 
content and format of all trade registers submitted 
to it, which are now required to be FIXML Trade 
Capture Reports. FIXML and the Trade Capture 
Report are discussed in Section I (B), below. 

5 Efficient integration of large trader and trade 
register data will be one of the most important 
regulatory benefits deriving from the OCR. At 
present, the Commission can sometimes link the 
two data sets on a case-by-case basis, but the 
process is extremely labor-intensive, requires 
assistance from exchange clearing members and 
others, and does not lend itself to more routine, 
automated surveillance and follow-up investigation. 
See Section III (C), below. 

6 The Commission notes that it continues to 
conduct on-site surveillance of exchange’s 
remaining trading floors. 

7 While accounts and persons executing trades are 
uniquely designated in the trade data, those 
designations do not reveal the actual identities of 
traders or of account owners or controllers, nor do 
they reveal relationships between trading accounts. 
Gathering such information requires a time 
consuming manual effort by Commission staff with 
the aid of exchanges, exchange clearing members, 
and others. Exchange compliance departments must 
engage in their own time consuming efforts when 
they require information with respect to trading 
account owners, controllers, and relationships for 
self-regulatory purposes. 

Notice seeks public comment on that 
tentative content, as well as on other 
features of the OCR’s planned design. 
Public comments collected in response 
to this Advanced Notice will be used in 
developing a proposed rule at a later 
date. 
DATES: Comments must be received on 
or before August 17, 2009. 
ADDRESSES: Comments should be sent to 
David Stawick, Secretary, Commodity 
Futures Trading Commission, Three 
Lafayette Centre, 1155 21st Street, NW., 
Washington, DC 20581. Comments may 
be submitted via e-mail at 
secretary@cftc.gov. ‘‘Account 
Ownership and Control Report’’ must be 
in the subject field of responses 
submitted via e-mail, and clearly 
indicated on written submissions. 
Comments may also be submitted at 
http://www.regulations.gov. 
FOR FURTHER INFORMATION CONTACT: 
Sebastian Pujol Schott, Special Counsel, 
202–418–5641, or Cody J. Alvarez, 
Attorney Advisor, 202–418–5404, 
Division of Market Oversight, 
Commodity Futures Trading 
Commission, Three Lafayette Centre, 
1155 21st Street, NW., Washington, DC 
20581. 
SUPPLEMENTARY INFORMATION: 

I. Background 

A. The Ownership and Control Report 
Will Enhance Regulatory Oversight in 
an Electronic Trading Environment 

Since the late 1990s, U.S. designated 
contract markets (‘‘DCMs’’) have rapidly 
evolved from open-outcry trading pits to 
global electronic platforms. In 1999, 
electronic trading accounted for only 
5% of volume on all U.S. exchanges. By 
2008, it was responsible for some 80% 
of volume.3 In addition, every new 
exchange designated since the year 2000 
has offered only electronic trading, and 
many contracts that were once offered 
in open-outcry are now available only 
electronically. While open-outcry 
trading remains important in specific 
contexts, including options on futures, 
electronic platforms are now dominant 
in the United States. 

The ascendancy of electronic trading 
has revolutionized the business of 
futures, and the Commission has 
worked diligently to keep pace in every 
respect. The Commission, and its 

Division of Market Oversight (‘‘DMO’’), 
have been especially vigilant in the area 
of regulatory data and technology. 
Under all circumstances, Commission 
staff must have the information 
necessary to conduct effective oversight, 
ensure market integrity, and protect 
customers from fraud and abuse. The 
Commission has invested heavily to 
modernize its regulatory systems, and is 
equally committed to obtaining the raw 
data necessary for effective surveillance 
of futures markets. 

In many cases, the Commission 
already receives the information it 
requires for effective regulation, 
including large trader reports for market 
surveillance and exchange trade 
registers for trade practice surveillance.4 
The OCR will integrate these existing 
resources, and leverage them in 
dynamic new ways. It will facilitate 
innovative trade practice and market 
surveillance by DMO; bridge the gap 
between individual transactions 
reported on exchange trade registers and 
aggregate positions reported in large 
trader data; and allow other 
Commission Offices and Divisions to 
better utilize regulatory data in support 
of their own missions.5 Each of these 
benefits is discussed more fully in 
Section III of this Advanced Notice. In 
addition, as explained immediately 
below, the OCR will increase market 
transparency and respond to new 
regulatory data needs in an era of 
electronic trading. 

For both the Commission and 
exchange compliance staffs, electronic 
trading has conferred a host of 
informational advantages, including 
more detailed and accurate order 
histories, trade records, and audit trails. 
Paradoxically, it has also challenged 

regulatory programs through the 
growing dispersion and anonymity of 
market participants. The Commission 
once monitored trading on regulated 
exchanges via on-site surveillance of 
open-outcry pits. Today, that 
surveillance is primarily electronic and 
data-driven. Indeed, as exchange trading 
has shifted to electronic platforms, trade 
data has become the device by which 
the Commission ‘‘sees’’ its regulated 
markets.6 Together with trade registers 
and large trader reports, the OCR will 
allow the Commission to see more 
clearly and completely by identifying 
otherwise anonymous market 
participants and revealing links between 
apparently unrelated trading accounts 
whose aggregate behavior is of 
regulatory consequence. 

The detail and depth of the regulatory 
data available to the Commission is 
substantial, but insufficient to substitute 
for the unique information once 
imparted by a physical presence on 
exchanges’ trading floors. Member 
brokers and locals, once clustered in 
compact rings and readily identifiable to 
Commission staff, have given way to 
large, widely dispersed pools of opaque 
persons trading on electronic platforms. 
While case-by-case manual inquiry is 
possible, the Commission has no way to 
identify traders and trading accounts 
quickly and independently. To the 
contrary, what is now visible to the 
Commission—trade data—instead 
reflects unknown individuals directing 
trades on behalf of unnamed accounts. 
The result is a growing lack of 
transparency from which even exchange 
compliance departments sometimes 
suffer.7 The OCR project seeks to redress 
this imbalance of information, and to 
realign the Commission’s data resources 
with its modern regulatory needs. 
Moreover, OCR data will also enhance 
exchanges’ internal regulatory efforts. 

B. The Commission’s Surveillance 
Systems and the Trade Capture Report 

The Commission’s surveillance 
programs include daily collection of 
trade data from all U.S. DCMs or their 
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8 At present, there are 14 DCMs with listed 
contracts. 

9 The Joint Compliance Committee (‘‘JCC’’) is an 
information sharing organization whose members 
include compliance officials from all U.S. DCMs. 
Commission staff representing DMO’s Market 
Compliance Section also participates in JCC 
meetings. In May of 2007, at the Commission’s 
request, the JCC created the Trade Surveillance Data 
Subcommittee (‘‘TSDS’’) to improve the manner in 
which trade data was submitted to the Commission. 
The TSDS determined to pursue the Trade Capture 
Report. 

10 As noted above, the Commission already 
receives trade registers from all DCMs, and has 
developed a new trade register format called the 
Trade Capture Report. DCMs are currently 
transitioning to the Trade Capture Report, a process 
which the Commission expects to be completed by 
the end of 2009. 

11 E.g., block trades. 

regulatory service providers.8 The data 
collected is central to the Commission’s 
trade practice surveillance program, and 
of growing importance to market 
surveillance and other regulatory efforts, 
as explained below. Presently, market 
and trade practice surveillance utilize 
distinct platforms—the Integrated 
Surveillance System (‘‘ISS’’) for market 
surveillance and the Trade Surveillance 
System (‘‘TSS’’) for trade practice 
surveillance. Broadly speaking, ISS 
facilitates the storage, analysis, and 
mining of large trader data while TSS 
does the same for trade data. The 
systems include a range of tools for 
automated surveillance, pattern 
detection, ad hoc examination of raw 
data, and investigation. One valuable 
benefit of the OCR is that it will 
effectively integrate these two primary 
systems by linking individual 
transactions reported on exchange trade 
registers (TSS) with aggregate positions 
reported in large trader data (ISS). TSS 
and ISS are described more fully in 
Section III, below. 

While ISS is a long-standing system, 
TSS and the data streams that support 
it are newer. The Commission has 
invested significant resources to 
develop TSS, adopting a comprehensive 
new platform better suited for 
monitoring electronic trading than 
TSS’s predecessor. One important 
component of TSS is the Trade Capture 
Report, a new data standard governing 
the trade registers submitted daily to the 
Commission by all DCMs. The Trade 
Capture Report was developed through 
a collaborative effort between the 
Commission, DCMs, and others, under 
the auspices of the Joint Compliance 
Committee.9 Design of the Trade 
Capture Report was formally completed 
in August of 2008. 

Briefly stated, the Trade Capture 
Report is an electronic file that employs 
the Financial Information eXchange 
Markup Language (‘‘FIXML’’) to 
uniformly tag or designate trade 
information provided to the 
Commission. Exchanges transmit their 
Trade Capture Reports daily via Secure 
File Transfer Protocol (‘‘SFTP’’). All 
information received is processed 
overnight by TSS and available to 

Commission staff early the following 
morning.10 Trade Capture Reports 
contain trade and related order data for 
every matched trade facilitated by an 
exchange, whether executed via open- 
outcry, electronically, or non- 
competitively.11 Among the data 
included in the Trade Capture Report 
are trade date, product, contract month, 
trade time, price, quantity, trade type 
(e.g., open outcry outright future, 
electronic outright option, give-up, 
spread, block, etc.), executing broker, 
clearing member, opposite broker and 
clearing member, customer type 
indicator, trading account numbers, and 
numerous other data points. Additional 
information is also required for options 
on futures, including put/call indicators 
and strike price, as well as for give-ups, 
spreads, and other special trade types. 
Noticeably absent from Trade Capture 
Report data, however, is any account 
ownership or control information. 

The Trade Capture Report is central to 
the OCR project. As noted above, the 
Trade Capture Report provides the 
trading account numbers for both sides 
of a reported trade; the OCR, in turn, 
will provide biographical data for those 
account numbers. The elements of an 
OCR are set forth below. 

II. Ownership and Control Report 
Outline 

The OCR will serve as an ownership, 
control, and relationship directory for 
every trading account number reported 
to the Commission through exchanges’ 
Trade Capture Reports. The data points 
contemplated for the OCR have been 
specifically selected to achieve four 
Commission objectives. These include: 
(1) Identifying with certainty all 
accounts that are under common 
ownership or control at a single 
exchange; (2) identifying with certainty 
all accounts that are under common 
ownership or control at multiple 
exchanges; (3) identifying all trading 
accounts whose owners or controllers 
are also included in the Commission’s 
large trader reporting program 
(including Forms 40 and 102); and (4) 
identifying the entities to which the 
Commission should have recourse if 
additional information is required, 
including the trading account’s 
executing firm and clearing firm, and 
the name(s) of the firm(s) providing 

OCR information for the trading 
account. 

A. Specific Data Points Required by the 
Ownership and Control Report 

To ensure that the objectives outlined 
above are achieved, the Commission 
believes the OCR should include the 
following information: 
—The trading account number, as 

reported in the Trade Capture Report 
(see TCR tags 448 and 452, Party Role 
24); 

—Name and address of the trading 
account’s owner(s); 

—Date on which the trading account 
was assigned to its current owner(s); 

—Name and address of the trading 
account’s controller(s); 

—Date on which the trading account 
was assigned to its current 
controller(s); 

—The account controller or controllers’ 
Commodity Trading Advisor 
number(s), if applicable; 

—Special account number, if one has 
been assigned; 

—Indication of whether the trading 
account is a reportable account; 

—Indication of whether the trading 
account is a firm omnibus account, 
and if so, the name of the firm; 

—Name of the executing firm for the 
trading account, and its unique 
identifier as reported in the TCR (see 
TCR tags 448 and 452, Party Role 1); 

—Name of the clearing firm for the 
trading account, and its unique 
identifier as reported in the TCR (see 
TCR tags 448 and 452, Party Role 4); 

—The last four digits of the Social 
Security number or taxpayer 
identification number of the trading 
account’s owner(s) and controller(s); 

—Name of the firm(s) providing OCR 
information for the trading account; 

—Name of the exchange or other entity 
submitting the OCR to the 
Commission; 

—OCR transmission date. 

B. Form, Manner, and Frequency of the 
Ownership and Control Report 

The Commission anticipates that 
exchanges (and possibly other registered 
entities) will submit their OCRs weekly, 
in FIXML via SFTP. Each exchange’s 
first OCR submission will constitute a 
‘‘master file’’ containing the required 
data for all trading account numbers 
present in the Trade Capture Report 
during the previous 30 days. The master 
file will establish a baseline directory. 
Each subsequent OCR should be a 
weekly ‘‘change file’’ reporting only 
additions, deletions, or amendments to 
the master file; if the reported change 
includes changes to an account’s owners 
or controllers, the precise date of such 
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12 Reporting firms include exchange clearing 
members, futures commission merchants, and 
foreign brokers. 

change should also be reported. The 
Commission understands that 
exchanges may not possess all of the 
information contemplated for the OCR, 
and that they may have to collect it from 
outside sources. 

III. Additional Benefits Derived From 
the Ownership and Control Report 

The OCR will facilitate important 
regulatory objectives in the areas of 
market transparency; trade practice and 
market surveillance; and enhanced 
enforcement and research programs. 
Many of the OCR’s systemic benefits 
have already been outlined above. It 
will allow the Commission to see its 
regulated markets more clearly and 
completely than before, and help it 
adjust to new regulatory data needs 
given that electronic platforms have 
become the dominant venue for 
regulated futures trading in the United 
States. It will also enhance the 
Commission’s surveillance 
capabilities—for example, by allowing 
staff to aggregate trading accounts under 
common ownership or control; 
facilitating links between reporting 
firms’ large trader reports and 
exchanges’ trade registers; and 
improving the Commission’s detection 
and deterrence capabilities with respect 
to specific trading practices and market 
abuses.12 Similarly, the OCR will 
introduce new efficiencies in 
surveillance and enforcement programs 
by automating what are currently slow, 
labor-intensive practices. The OCR will 
also allow the Commission to 
compensate for the loss of exchange 
trading floors and the information 
imparted by daily physical surveillance 
of a small, concentrated, and well- 
known universe of exchange members. 
Furthermore, it will allow the 
Commission to maximize the benefits of 
more detailed and accurate electronic 
trading records, and to better oversee 
trading by widely dispersed individuals 
and accounts whose identities and 
relationships otherwise cannot be 
ascertained quickly and efficiently by 
Commission staff. 

In addition to broad, Commission- 
wide benefits, the OCR will facilitate 
specific programs administered by the 
Commission’s Division of Enforcement 
(‘‘DOE’’), Office of the Chief Economist 
(‘‘OCE’’), and DMO. Specific examples 
from each Office and Division are 
provided below. 

A. The Division of Enforcement 

DOE investigates and prosecutes 
alleged violations of the Commodity 
Exchange Act (‘‘Act’’) and Commission 
regulations. It can act against any 
number of persons and entities 
suspected of such violations, including 
individuals and firms registered with 
the Commission, those who are engaged 
in commodity futures and option 
trading on designated domestic 
exchanges, and those who improperly 
market futures and options contracts. 
DOE proceedings typically begin with 
careful investigations based on leads 
developed internally or information 
referred by other Commission divisions, 
industry self-regulatory associations; 
state, federal, and international 
authorities; and members of the public. 
At the conclusion of any investigation, 
DOE may recommend that the 
Commission initiate administrative 
proceedings or take action in Federal 
court. When DOE obtains evidence that 
criminal violations of the Act have 
occurred, it may refer the matter to the 
Department of Justice for prosecution. 

The OCR will be of immediate help to 
DOE’s investigatory work, especially 
work that relies on aggregating related 
trading accounts. DOE investigations in 
the areas of intra-day manipulation and 
trade practice rely on exchange trade 
registers/Trade Capture Reports. At 
present, however, the inherent absence 
of ownership and control information in 
Trade Capture Report data presents an 
obstacle when DOE is investigating 
potential price manipulations or trade 
practice abuses, such as front-running. 
As noted previously, the Trade Capture 
Report does not identify account owners 
or controllers, nor does it aggregate 
accounts under common ownership or 
control. Thus, any DOE investigations 
that are dependent on such information 
face special obstacles. DOE staff must 
first identify the universe of accounts 
traded in a relevant period, then request 
and await information from outside the 
Commission to identify the entity 
associated with the account number, 
and finally aggregate all identified 
entities that relate to a common owner. 
Only then can staff assess a particular 
owner’s trading activity. This time- 
consuming process must be re-created 
every time DOE initiates an intra-day 
trading manipulation investigation. The 
Commission believes the information 
contained in the OCR will significantly 
reduce the time and resources expended 
in determining the identities and 
relationships between account holders, 
and thus facilitate DOE investigative 
activity across markets and exchanges. 

B. The Office of the Chief Economist 

OCE conducts research on major 
policy issues facing the Commission 
and assesses the economic impact of 
regulatory changes on the futures 
markets. It also participates in the 
development of Commission 
rulemakings, provides expert advice to 
other Commission offices and divisions, 
and conducts special studies and 
evaluations as required. An important 
objective of OCE is to help the 
Commission achieve deeper and more 
sophisticated knowledge of the futures 
markets from the data available to it. 
The OCR will advance this objective in 
significant ways. 

OCE is particularly interested in the 
OCR as a tool for enhancing the 
transparency of regulated markets 
through the disclosure of information on 
related accounts. It has a number of 
initiatives under way designed to 
enhance the Commission’s surveillance 
capabilities, assist in enforcement, and 
improve data integrity. Related account 
information derived from the OCR will 
help OCE to better link traders’ intraday 
transactions with their end-of-day 
positions. It will also help OCE to 
calculate how different categories of 
traders contribute to market wide open- 
interest. Building on these results, OCE 
will achieve more sophisticated benefits 
for the Commission, including new 
avenues of surveillance and 
enforcement tools. For example, armed 
with OCR/Trade Capture Report-derived 
data, OCE will eventually be able to 
accurately identify and categorize 
market participants based on their 
actual trading behavior on a contract-by- 
contract basis, rather than on how they 
self-report to the Commission (e.g. 
registration type, marketing/ 
merchandising activity, etc. on 
Commission Form 40). 

In addition to these specific projects, 
ownership and control information 
available via the OCR will allow OCE to 
perform more complete and accurate 
studies and provide more targeted 
guidance to other Commission staff in 
pursuing trade practice violations and 
attempted manipulations. 

C. The Division of Market Oversight 

DMO’s primary responsibility is to 
ensure that U.S. futures markets 
accurately reflect the underlying forces 
of supply and demand for all products 
traded, and that futures markets are free 
from fraud and abuse. DMO monitors all 
futures and option markets to detect and 
prevent price manipulation, abusive 
trading practices, and customer harm. It 
is concerned with both aggregate abuses 
against the market (market surveillance) 
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and individual trading violations (trade 
practice surveillance); often, the two are 
connected. DMO’s surveillance efforts 
include routine monitoring of markets 
and trades, and detailed, data-driven 
investigations of both when appropriate. 

DMO’s market surveillance and trade 
practice surveillance programs rely on 
ISS and TSS, respectively, as their 
primary technology platforms. ISS tools 
and data serve to detect and prevent 
price manipulation and market 
congestion on regulated exchanges, and 
to enforce speculative position limits 
pursuant to section 4g of the Act. ISS 
receives data from reporting firms via 
large trader reports filed daily with the 
Commission. Large trader reports show 
open end-of-day positions in futures 
and options that are at or above specific 
reporting levels set by the Commission 
(‘‘large traders’’). Related accounts are 
aggregated by reporting firms and given 
a ‘‘special account number’’ which 
DMO uses to track their consolidated 
end of day positions. Through ISS, DMO 
can account for 70 to 90% of the total 
open interest in a given market. 

ISS’ strength lies in capturing market- 
wide open interest and the large traders 
most responsible for that open interest. 
At the same time, ISS is limited by its 
inability to reconstruct trading and 
determine how large traders established 
their reportable positions. ISS, whose 
data includes large traders’ names but 
not their trading account numbers, 
cannot communicate with TSS, whose 
data includes trading account numbers, 
but no names. This simple disconnect 
prevents the efficient integration of 
market and trade practice surveillance 
by DMO. The Commission is 
determined to link TSS trading account 
numbers with ISS large trader names 
though the OCR. 

As previously explained, DMO’s trade 
practice surveillance program relies on 
TSS as its primary technology platform. 
Armed with trade register/Trade 
Capture Report data, TSS aids in the 
detection, analysis, and investigation of 
numerous abusive trading practices, 
including trading ahead of customer 
orders, wash trading, pre-arranged 
trading, money-passing, and other 
violations. TSS and trade register/Trade 
Capture Report data also aid in the 
detection of market abuses, such as 
banging the close, and in enforcement 
and research programs led by other 
Commission offices and Divisions. 

Like ISS, TSS possesses both 
strengths and limitations arising from its 
raw data resources. TSS’ power lies in 
its totality of information: it is a detailed 
record of every trade executed on every 
U.S. futures exchange every day. It is a 
robust instrument for customer 

protection, direct monitoring of markets 
by DMO, and oversight of exchange self- 
regulation. In this era of electronic 
trading, TSS is an unparalleled means of 
‘‘seeing’’ regulated markets directly and 
without filter. TSS’ limitations, 
however, are equally data-driven. TSS is 
unable to quickly aggregate related 
trading accounts because its Trade 
Capture Report data feeds do not 
contain the necessary ownership and 
control information. DMO cannot 
efficiently police for small and medium 
sized traders whose open interest does 
not reach reportable levels, but who can 
still have deleterious effects on the 
markets during concentrated periods of 
intra-day trading. Similarly, trade 
practice violations whose discovery 
might depend on recognizing concerted 
action by related accounts are more 
difficult to detect. The Commission can 
resolve each of these limitations via the 
OCR. 

While DMO’s current data resources 
are substantial, the OCR will elevate 
them to a level of sophistication and 
completeness that is appropriate for the 
size and complexity of modern futures 
markets. Integrated data—large trader 
reports in ISS, trade data in TSS, and 
OCR ownership and control information 
to bind them together—will complete 
the information chain for the 
Commission’s entire surveillance 
infrastructure. For the first time, DMO 
will be empowered to monitor the 
totality of a market in an efficient, 
integrated, and automated manner. No 
more than 24 hours after trades are 
executed and positions are established, 
DMO will see everything from large 
reportable positions to the individual 
trades responsible for those positions, 
and down further to the individual 
account owners and controllers 
responsible for those trades. Similarly, 
DMO will be empowered to monitor 
markets from the bottom up, linking 
individual accounts under common 
ownership and control, aggregating their 
intra-day trading, and viewing their 
end-of-day positions even when they do 
not reach reporting thresholds. 

Equipped with the OCR and its 
resulting synergies, all futures 
transactions will be fully transparent to 
DMO. DMO staff will have the ability to 
perform more timely analyses of trading 
activity in order to detect price 
distortions, manipulative conduct, trade 
practice abuses, and customer harm on 
individual markets and across markets 
and exchanges. 

D. Exchange Compliance Departments 
While this Advanced Notice has 

focused primarily on the OCR’s benefit 
to the Commission, OCR data may also 

be useful to exchange compliance 
departments and other regulatory 
entities in the futures industry. Many of 
the information challenges faced by the 
Commission are shared by other 
industry regulatory bodies who are 
themselves striving for maximum 
market transparency and effective 
regulation. Indeed, at least one major 
exchange already works with an 
information file that seeks to 
accomplish some of the same goals as 
the OCR. The exchange uses a ‘‘related 
accounts file’’ to aggregate certain 
trading accounts that are under common 
control, if those trading accounts are 
associated with a reportable account. 
The information collected thus acts as a 
reference file and supplement to the 
exchange’s large trader reporting 
system. The exchange’s related accounts 
file does not necessarily collect the 
same information as the Commission’s 
contemplated OCR. However, the 
Commission believes that all exchanges 
can benefit from the OCR, and from the 
complete data set proposed in this 
Advanced Notice. 

IV. Request for Comments 
The Commission invites public 

comment on any relevant aspect of the 
OCR contemplated in this Advanced 
Notice. In addition, to help the 
Commission formulate an effective and 
practical rule implementing the OCR, 
the Commission encourages responses 
to the following specific questions: 

1. Is there additional information, not 
included in Section II(A), that should be 
included in the OCR? 

2. What is the lifecycle of the 
information required by the OCR? Who 
possesses it at a root level? From what 
types of entities will exchanges draw 
the information required by the OCR 
(e.g. exchange clearing members, non- 
member futures commission merchants, 
etc.)? How will exchanges obtain OCR 
information? 

3. Will OCR information be more 
difficult to acquire for some account 
types than for others? If so, what types 
of accounts will present a greater 
challenge and why? How can the 
challenge be overcome? 

4. The Commission expects that 
initially the OCR will be submitted in 
FIXML via FTP. Is there a better way to 
electronically transmit the OCR? Is there 
an existing FIXML report that may be 
used to transmit OCR information? If 
not, is there an existing FIXML report 
that can be easily modified to supply 
the information contained in the OCR? 

5. The Commission anticipates that 
each exchange will initially transmit a 
‘‘master file’’ containing the required 
information for every trading account 
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number included in the Trade Capture 
Report during the previous month or 
longer. The master file will effectively 
establish a baseline of account 
information. Subsequently, each 
exchange would be required to file a 
weekly ‘‘change file’’ reporting only 
changes that occurred during the week 
(e.g., new accounts, deleted accounts, or 
changes to accounts already in the 
master file). Is there a more convenient 
way to provide the required information 
on a regular basis? Do changes occur so 
frequently that a change file should be 
submitted daily instead of weekly? 

6. What entities will have to report 
raw data to exchanges so that exchanges 
can compile the information required by 
the OCR? Since these entities will 
already be in possession of OCR 
information, what additional measures 
will they have to take to transmit it to 
exchanges or prepare it for 
transmission? What will be the dollar 
and staff-hour cost of those measures? 
To the extent possible, please itemize 
costs related to initial implementation 
as well as regular reporting costs. 

7. How long will it take exchanges to 
assemble the necessary information and 
transmit the first OCR to the 
Commission? What will be the dollar 
and staff-hour costs associated with 
providing the OCR? To the extent 
possible, please itemize costs related to 
initial implementation as well as regular 
reporting. 

8. Will the OCR impose any disparate 
impact on small businesses? If so, how 
can it be minimized? Please describe 
and estimate the number of small 
entities that will be impacted. 

V. Conclusion 

The Commission invites comment on 
this Advanced Notice and the specific 
questions presented above. The 
comments and answers received will be 
used in developing a proposed rule with 
respect to the OCR at a later date. 

Issued in Washington, DC, on June 26, 
2009 by the Commission. 
David Stawick, 
Secretary of the Commission. 
[FR Doc. E9–15665 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

SUSQUEHANNA RIVER BASIN 
COMMISSION 

18 CFR Parts 806 and 808 

Review and Approval of Projects 

AGENCY: Susquehanna River Basin 
Commission (SRBC). 

ACTION: Notice of proposed rulemaking 
and public hearing. 

SUMMARY: This document contains 
proposed rules that would amend 
project review regulations to include 
provisions specifically requiring 
Commission approval of projects 
undergoing Federal Energy Regulatory 
Commission (FERC) and Nuclear 
Regulatory Commission (NRC) licensing 
actions that affect the basin’s water 
resources; restricting the use of docket 
reopening petitions to avoid abuses of 
process; amending the ‘‘Approval by 
Rule’’ (ABR) process to standardize ABR 
notice procedures and allow for project 
sponsors to utilize approved water 
sources at approved drilling pad sites 
without the need for modification of the 
ABR; clarifying that the public hearing 
requirement for rulemaking shall be 
applicable to the proposed rulemaking 
stage of that process; and further 
providing for the time period within 
which administrative appeals must be 
filed. 
DATES: Comments on these proposed 
rules may be submitted to the SRBC on 
or before August 15, 2009. The 
Commission has scheduled two public 
hearings on the proposed rules, to be 
held August 4, 2009, in Harrisburg, 
Pennsylvania, and August 5, 2009, in 
Elmira, New York. The locations of the 
public hearings are listed in the 
addresses section of this document. 
Additionally, individuals wishing to 
testify are asked to notify the 
Commission in advance, if possible, at 
the regular or electronic addresses given 
below. 
ADDRESSES: Comments may be mailed 
to: Mr. Richard A. Cairo, Susquehanna 
River Basin Commission, 1721 N. Front 
Street, Harrisburg, PA 17102–2391, or 
by e-mail to rcairo@srbc.net. 

The public hearings will be held on 
Tuesday, August 4, 2009, at 10 a.m., at 
the Rachel Carson State Office Building, 
400 Market Street, Harrisburg, PA 
17101, and Wednesday, August 5, 2009, 
at 7 p.m., at the Holiday Inn—Elmira 
Riverview, 760 E. Water Street, Elmira, 
New York 14901. Those wishing to 
testify are asked to notify the 
Commission in advance, if possible, at 
the regular or electronic addresses given 
below. 
FOR FURTHER INFORMATION CONTACT: 
Richard A. Cairo, General Counsel, 
telephone: 717–238–0423, ext. 306; fax: 
717–238–2436; e-mail: rcairo@srbc.net. 
Also, for further information on the 
proposed rulemaking, visit the 
Commission’s Web site at http:// 
www.srbc.net. 
SUPPLEMENTARY INFORMATION: 

Background and Purpose of 
Amendments 

The SRBC adopted final rulemaking 
on December 5, 2006, published at 71 
FR 78570, December 29, 2006, 
establishing: (1) The scope and 
procedures for review and approval of 
projects under Section 3.10 of the 
Susquehanna River Basin Compact, 
Public Law 91–575; 83 Stat. 1509 et seq. 
(the compact); (2) special standards 
under Section 3.4 (2) of the compact 
governing water withdrawals, 
consumptive use of water; diversions of 
the basin’s waters, water conservation, 
and water use registration; and (3) 
procedures for hearings, administrative 
appeals, and enforcement actions. 

18 CFR 806.4(a) contains broad 
authority for the review and approval of 
water resources projects by the 
Commission, including projects on or 
crossing the boundary between two 
member States, projects in a member 
State having a significant effect on the 
water resources in another member 
State, and projects affecting the SRBC 
comprehensive plan. Nevertheless, there 
is no express provision in § 806.4 
specifically requiring that projects 
affecting the water resources of the 
basin and undergoing licensing actions 
by the FERC or the NRC be approved by 
the Commission, although that is its 
current practice. To remove any 
uncertainty regarding the need for 
approval of such projects, the 
Commission proposes to insert language 
covering certain projects involved in 
FERC and NRC licensing procedures. 

18 CFR 806.22(f), which was adopted 
by the Commission as a final rule on 
December 4, 2008, and published in the 
Federal Register on December 23, 2008, 
at p. 78618, provides an ‘‘Approval by 
Rule’’ (ABR) procedure for consumptive 
use related to natural gas well 
development that is separate from the 
pre-existing ABR process for projects 
supplied by public water systems, 
which is contained in 18 CFR 806.22(e). 
The Commission proposes to modify the 
public notice provisions related to both 
ABR provisions to make them 
consistent, and simplify the 
administration of the natural gas ABR 
procedure to allow project sponsors to 
utilize all approved sources at any 
approved drilling pad site without the 
need to register its own water source 
approvals or the need to modify each 
ABR issued for subsequently issued 
approvals. It also would allow for 
registration of other approved sources to 
allow for use at the project sponsor’s 
approved drilling pad sites. 

18 CFR 806.32 allows for the 
reopening of a project approval upon 
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the motion of the Commission, or upon 
application of the project sponsor or any 
interested party for the purpose of 
making additional orders that may be 
necessary to mitigate or avoid adverse 
impacts or otherwise protect the public 
health, safety, and welfare or water 
resources. In two recent cases, 
interested parties whose § 808.2 
administrative appeals were denied, 
then attempted to use § 806.32 to obtain 
administrative review of the same 
matter. The Commission believes that 
one administrative proceeding seeking 
relief on a particular issue is sufficient. 
Therefore the Commission proposes to 
amend § 806.32 to limit the filing of a 
petition to reopen where the matter has 
already been considered by the 
Commission in an administrative appeal 
proceeding under § 808.2. 

18 CFR 808.1 sets forth the public 
hearing requirements for various 
commission actions, including 
rulemaking. It is the practice of the 
Commission to meet this public hearing 
requirement at the proposed rulemaking 
stage. However, the current regulation 
does not make this intent clear, referring 
only to ‘‘rulemaking.’’ To clarify the rule 
and make it consistent with the 
Commission’s current practice, new 
language is added to § 808.1(a)(2) and 
808.1(c). 

Finally, 18 CFR 808.2 9(a) specifies 
that an administrative appeal shall be 
filed within 30 days of the action or 
decision of the Commission or 
Executive Director. In the case of 
appeals of project approvals, however, 
the Commission believes that due 
process safeguards require that the 
appeal period run from the time 
constructive notice of the action is given 
by the Commission for aggrieved 
persons other than the project sponsor. 
Therefore, the Commission proposes to 
amend this provision to allow an appeal 
period of 30 days from the date a notice 
of a project approval appears in the 
Federal Register. For project sponsors, 
the 30 day appeal period would run 
from the date of receipt of actual notice. 

List of Subjects in 18 CFR Parts 806 and 
808 

Administrative practice and 
procedure, Water resources. 

Accordingly, for the reasons set forth 
in the preamble, the Susquehanna River 
Basin Commission proposes to amend 
18 CFR Parts 806 and 808 as follows: 

PART 806—REVIEW AND APPROVAL 
OF PROJECTS 

Subpart C—Standards for Review and 
Approval 

1. The authority citation for Part 806 
continues to read as follows: 

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 
15.2, Pub. L. 91–575, 84 Stat. 1509 et seq. 

2. In § 806.4, revise paragraphs (a)(7) 
and (a)(8) and add paragraph (a)(9) to 
read as follows: 

§ 806.4 Projects requiring review and 
approval. 

(a) * * * 
(7) Any hydroelectric project 

regulated by the United States Federal 
Energy Regulatory Commission and 
initiating a licensing or license 
amendment process pursuant to 18 CFR 
Part 4 that may affect the water 
resources of the basin. 

(8) Any nuclear power project 
regulated by the United States Nuclear 
Regulatory Commission and initiating a 
licensing, renewal, license amendment 
or license uprate process pursuant to 10 
CFR Part 55 that may affect the water 
resources of the basin. 

(9) Any other project so determined 
by the Commissioners or Executive 
Director pursuant to § 806.5 or 18 CFR 
part 801. Such project sponsors shall be 
notified in writing by the Executive 
Director. 
* * * * * 

2. In § 806.22, revise paragraphs 
(e)(1)(i)(B), (e)(1)(ii)(f)(2), (f)(3), (f)(11) 
and add paragraph (f)(12) to read as 
follows: 

§ 806.22 Standards for consumptive use of 
water. 

* * * * * 
(e) * * * 
(1) * * * 
(i) * * * 
(B) Send a copy of the NOI to the 

appropriate agencies of the member 
State, and to each municipality and 
county in which the project is located. 
The project sponsor shall submit a copy 
of the United States Postal Service 
return receipt, or other proof of service 
acceptable to the Commission, for such 
notifications within 10 days of submittal 
of the NOI. 

(ii) Within 10 days after submittal of 
an NOI under paragraph (e)(1)(i) of this 
section, the project sponsor shall submit 
to the Commission proof of publication 
in a newspaper of general circulation in 
the location of the project, a display ad 
notice of its intent to operate under an 
approval by rule, which contains a 
sufficient description of the project, its 
purpose, the proposed public water 

supply source(s), the requested 
consumptive use amount and its 
location. This notice shall also contain 
the address, electronic mail address and 
telephone number of the Commission. 
The Commission may further prescribe 
the form and manner of such notice. 
* * * * * 

(f) * * * 
(2) Notification of Intent: Prior to 

undertaking a project or increasing a 
previously approved quantity of 
consumptive use, the project sponsor 
shall submit a Notice of Intent (NOI) on 
forms prescribed by the Commission, 
and the appropriate fee, along with any 
required attachments. The project 
sponsor shall send a copy of the NOI to 
the appropriate agencies of the member 
State, and to each municipality and 
county in which the project is located. 
The project sponsor shall submit a copy 
of the United States Postal Service 
return receipt, or other proof of service 
acceptable to the Commission, for such 
notifications within 10 days of submittal 
of the NOI. 

(3) Within 10 days after submittal of 
an NOI under paragraph (f)(2) of this 
section, the project sponsor shall submit 
to the Commission proof of publication 
in a newspaper of general circulation in 
the location of the project of a display 
ad notice of its intent to operate under 
an approval by rule, which contains a 
sufficient description of the project, its 
purpose, any new proposed water 
source(s), the requested consumptive 
use amount and its location. This notice 
shall also contain the address, electronic 
mail address and telephone number of 
the Commission. The Commission may 
further prescribe the form and manner 
of such notice. 
* * * * * 

(11) A project sponsor issued an 
approval by rule pursuant to paragraph 
(f)(9) of this section may utilize any 
water source approved for use by the 
project sponsor for natural gas well 
development pursuant to §§ 806.4 or 
this section, at the applicable drilling 
pad site subject to any approval or 
authorization required by the member 
State to utilize such source(s). 

(12) The following additional sources 
of water may be utilized by a project 
sponsor in conjunction with an 
approval by rule issued pursuant to 
paragraph (f)(9) of this section: 

(i) Water withdrawals or diversions 
approved by the Commission pursuant 
to § 806.4(a) and issued to persons other 
than the project sponsor, provided any 
such source is approved for use in 
natural gas well development, the 
project sponsor has an agreement for its 
use, and at least 10 days prior to use, the 
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project sponsor registers such source 
with the Commission on a form and in 
a manner as prescribed by the 
Commission, and provides a copy of 
same to the appropriate agency of the 
member State. 

(ii) Sources of water other than those 
subject to paragraph (f)(12)(i) of this 
section, including, but not limited to, 
public water supply, wastewater 
discharge or other reclaimed waters, 
provided such sources are first 
approved by the Executive Director 
pursuant to this section. Any request to 
utilize such source(s) shall be submitted 
on a form and in a manner as prescribed 
by the Commission, and shall be subject 
to review pursuant to the standards set 
forth in subpart C of this part. Any 
approval issued hereunder shall be 
further subject to any approval or 
authorization required by the member 
State to utilize such source(s). The 
notice requirements related to agencies 
of member States, municipalities and 
counties contained in paragraph (f)(2) of 
this section, and the notice 
requirements contained in paragraph 
(f)(3) of this section, shall likewise be 
applicable to any request submitted 
hereunder. 

Subpart D—Terms and Conditions of 
Approval 

3. In § 806.32, revise paragraph (a) to 
read as follows: 

§ 806.32 Reopening/modification. 

(a) Once a project is approved, the 
Commission, upon its own motion, or 
upon petition of the project sponsor or 
any interested party, may at any time 
reopen any project approval and make 
additional orders or otherwise modify or 
impose such additional conditions that 
may be necessary to mitigate or avoid 
adverse impacts or to otherwise protect 
the public health, safety, and welfare or 
water resources. Whenever a petition for 
reopening is filed by an interested party, 
the burden shall be upon that interested 
party to show, by a preponderance of 
the evidence, that a significant adverse 
impact or a threat to the public health, 
safety and welfare or water resources 
exists that warrants reopening of the 
docket. Notwithstanding the foregoing, 
any petition filed by a party who 
previously sought the same or similar 
relief identified in the petition pursuant 
to the administrative appeals process 
under § 808.2 will not be eligible for 
consideration by the Commission absent 
new facts not known or readily 
discernable at the time of consideration 
of the petitioner’s previous request for 

administrative appeal filed pursuant to 
§ 808.2. 
* * * * * 

PART 808—HEARINGS AND 
ENFORCEMENT ACTIONS 

Subpart A—Conduct of Hearings 

4. The authority citation for Part 808 
continues to read as follows: 

Authority: Secs. 3.4, 3.5(5), 3.8, 3.10 and 
15.2, Pub. L. 91–575, 84 Stat. 1509 et seq. 

5. In § 808.1, revise paragraphs (a)(2) 
and (c) to read as follows: 

§ 808.1 Public hearings. 
(a) * * * 
(2) Proposed rulemaking. 

* * * * * 
(c) Notice of public hearing. At least 

20 days before any public hearing 
required by the compact, notices stating 
the date, time, place and purpose of the 
hearing including issues of interest to 
the Commission shall be published at 
least once in a newspaper of general 
circulation in the area affected. 
Occasions when public hearings are 
required by the compact include, but are 
not limited to, amendments to the 
comprehensive plan, drought 
emergency declarations, and review and 
approval of diversions. In all other 
cases, at least 10 days prior to the 
hearing, notice shall be posted at the 
office of the Commission (or on the 
Commission Web site), mailed by first 
class mail to the parties who, to the 
Commission’s knowledge, will 
participate in the hearing, and mailed 
by first class mail to persons, 
organizations and news media who have 
made requests to the Commission for 
notices of hearings or of a particular 
hearing. With regard to rulemaking, the 
Commission shall convene at least one 
public hearing on any proposed 
rulemaking it approves for public 
review and comment. For any such 
hearing(s), notices need only be 
forwarded to the directors of the New 
York Register, the Pennsylvania 
bulletin, the Maryland Register and the 
Federal Register, and it is sufficient that 
this notice appear only in the Federal 
Register at least 20 days prior to the 
hearing and in each individual State 
publication at least 10 days prior to any 
hearing scheduled in that State. 

6. In § 808.2, revise paragraph (a) to 
read as follows: 

§ 808.2 Administrative appeals. 
(a) A project sponsor or other person 

aggrieved by any action or decision of 
the Commission or Executive Director 
may file a written appeal requesting a 
hearing. Except with respect to project 

approvals or denials, such appeal shall 
be filed with the Commission within 30 
days of the action or decision. In the 
case of a project approval or denial, 
such appeal shall be filed by a project 
sponsor within 30 days of receipt of 
actual notice, and by all others within 
30 days of publication of notice of the 
action taken on the project in the 
Federal Register. 

Dated: June 18, 2009. 
Paul O. Swartz, 
Executive Director. 
[FR Doc. E9–15542 Filed 7–1–09; 8:45 am] 
BILLING CODE 7040–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67 

[Docket ID FEMA–2008–0020; Internal 
Agency Docket No. FEMA–B–1054] 

Proposed Flood Elevation 
Determinations 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Proposed rule. 

SUMMARY: Comments are requested on 
the proposed Base (1% annual-chance) 
Flood Elevations (BFEs) and proposed 
BFE modifications for the communities 
listed in the table below. The purpose 
of this notice is to seek general 
information and comment regarding the 
proposed regulatory flood elevations for 
the reach described by the downstream 
and upstream locations in the table 
below. The BFEs and modified BFEs are 
a part of the floodplain management 
measures that the community is 
required either to adopt or show 
evidence of having in effect in order to 
qualify or remain qualified for 
participation in the National Flood 
Insurance Program (NFIP). In addition, 
these elevations, once finalized, will be 
used by insurance agents and others to 
calculate appropriate flood insurance 
premium rates for new buildings and 
the contents in those buildings. 
DATES: Comments are to be submitted 
on or before September 30, 2009. 
ADDRESSES: The corresponding 
preliminary Flood Insurance Rate Map 
(FIRM) for the proposed BFEs for each 
community is available for inspection at 
the community’s map repository. The 
respective addresses are listed in the 
table below. 

You may submit comments, identified 
by Docket No. FEMA–B–1054, to 
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William R. Blanton, Jr., Chief, 
Engineering Management Branch, 
Mitigation Directorate, Federal 
Emergency Management Agency, 500 C 
Street, SW., Washington, DC 20472, 
(202) 646–3151, or (e-mail) 
bill.blanton@dhs.gov. 

FOR FURTHER INFORMATION CONTACT: 
William R. Blanton Jr., Chief, 
Engineering Management Branch, 
Mitigation Directorate, Federal 
Emergency Management Agency, 500 C 
Street, SW., Washington, DC 20472, 
(202) 646–3151, or (e-mail) 
bill.blanton@dhs.gov. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) proposes to make 
determinations of BFEs and modified 
BFEs for each community listed below, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973, 
42 U.S.C. 4104, and 44 CFR 67.4(a). 

These proposed BFEs and modified 
BFEs, together with the floodplain 
management criteria required by 44 CFR 
60.3, are the minimum that are required. 
They should not be construed to mean 
that the community must change any 
existing ordinances that are more 
stringent in their floodplain 

management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These proposed elevations are used to 
meet the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

Comments on any aspect of the Flood 
Insurance Study and FIRM, other than 
the proposed BFEs, will be considered. 
A letter acknowledging receipt of any 
comments will not be sent. 

National Environmental Policy Act. 
This proposed rule is categorically 
excluded from the requirements of 44 
CFR part 10, Environmental 
Consideration. An environmental 
impact assessment has not been 
prepared. 

Regulatory Flexibility Act. As flood 
elevation determinations are not within 
the scope of the Regulatory Flexibility 
Act, 5 U.S.C. 601–612, a regulatory 
flexibility analysis is not required. 

Executive Order 12866, Regulatory 
Planning and Review. This proposed 

rule is not a significant regulatory action 
under the criteria of section 3(f) of 
Executive Order 12866, as amended. 

Executive Order 13132, Federalism. 
This proposed rule involves no policies 
that have federalism implications under 
Executive Order 13132. 

Executive Order 12988, Civil Justice 
Reform. This proposed rule meets the 
applicable standards of Executive Order 
12988. 

List of Subjects in 44 CFR Part 67 

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements. 

Accordingly, 44 CFR part 67 is 
proposed to be amended as follows: 

PART 67—[AMENDED] 

1. The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376. 

§ 67.4 [Amended] 

2. The tables published under the 
authority of § 67.4 are proposed to be 
amended as follows: 

Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Lee County, Alabama, and Incorporated Areas 

Bird Creek ............................. The confluence with Saugahatchee Creek .................. None +507 Unincorporated Areas of 
Lee County. 

Approximately 1.9 miles upstream of the confluence 
with Saugahatchee Creek.

None +537 

Branch 1 of Saugahatchee 
Creek.

The confluence with Saugahatchee Creek .................. None +574 City of Auburn. 

Approximately 622 feet upstream of Dunford Avenue None +673 
Branch 1 of Saugahatchee 

Creek Tributary 1.
The confluence with Branch 1 of Saugahatchee 

Creek.
None +594 City of Auburn. 

Approximately 1,505 feet upstream of Shug Jordan 
Parkway.

None +646 

Branch 1 of Saugahatchee 
Creek Tributary 2.

The confluence with Branch 1 of Saugahatchee 
Creek.

None +607 City of Auburn. 

Approximately 1,440 feet upstream of Boykin Road ... None +678 
Branch 2 of Saugahatchee 

Creek.
The confluence with Saugahatchee Creek .................. None +578 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 640 feet of upstream of Gatewood 
Drive.

None +693 

Branch 2 of Saugahatchee 
Creek Tributary 1.

The confluence with Branch 2 of Saugahatchee 
Creek.

None +584 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 2,553 feet upstream of the confluence None +632 
Branch 2 of Saugahatchee 

Creek Tributary 2.
The confluence with Branch 2 of Saugahatchee 

Creek.
None +594 City of Auburn. 

Approximately 1,581 feet upstream of North Cary 
Drive.

None +652 

Branch 2 of Saugahatchee 
Creek Tributary 3.

The confluence with Branch 2 of Saugahatchee 
Creek.

None +606 City of Auburn. 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Approximately 171 feet upstream of North Dean Road None +716 
Branch 2 of Saugahatchee 

Creek Tributary 3.1.
The confluence with Branch 2 of Saugahatchee 

Creek Tributary 3.
None +637 City of Auburn. 

Approximately 801 feet upstream of Hollins Road ...... None +707 
Branch 2 of Saugahatchee 

Creek Tributary 4.
The confluence with Branch 2 of Saugahatchee 

Creek.
None +673 City of Auburn. 

Approximately 201 feet upstream of Rick Drive .......... None +726 
Branch of Parkerson Mill 

Creek.
Approximately 471 feet downstream of Timberwood 

Drive.
None +441 Unincorporated Areas of 

Lee County, City of Au-
burn. 

Approximately 39 feet upstream of Timberwood Drive None +447 
Chewacla Creek .................... Approximately 1,500 feet upstream of the Lee County 

boundary.
None +354 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 3,592 feet upstream of Lee Road 112 None +557 
Chewacla Creek Tributary 12 The confluence with Chewacla Creek .......................... None +550 Unincorporated Areas of 

Lee County. 
Approximately 2,807 feet upstream of Johnson Lake 

earthen dam.
None +558 

Chewacla Creek Tributary 14 The confluence with Chewacla Creek .......................... None +539 Unincorporated Areas of 
Lee County. 

Approximately 2,999 feet upstream of the confluence None +548 
Chewacla Creek Tributary 15 The confluence with Chewacla Creek .......................... None +533 Unincorporated Areas of 

Lee County. 
Approximately 4,154 feet upstream of the confluence None +555 

Chewacla Creek Tributary 23 The confluence with Chewacla Creek .......................... None +436 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 157 feet upstream of Springhill Drive ... None +484 
Chewacla Creek Tributary 29 The confluence with Chewacla Creek .......................... None +369 Unincorporated Areas of 

Lee County. 
Approximately 3,138 feet upstream of the confluence 

with Chewacla Creek.
None +384 

Choctafaula Creek ................ Approximately 505 feet upstream of the Lee County 
boundary.

None +375 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 1.5 miles upstream of Beehive Road ... None +474 
Choctafaula Creek Tributary 

10.
The confluence with Choctafaula Creek ...................... None +468 Unincorporated Areas of 

Lee County. 
Approximately 1,552 feet upstream of earthen dam .... None +534 

Choctafaula Creek Tributary 
10.1.

The confluence with Choctafaula Creek ...................... None +487 Unincorporated Areas of 
Lee County. 

Approximately 2,848 feet upstream of the confluence None +527 
Choctafaula Creek Tributary 

9.
The confluence with Choctafaula Creek ...................... None +465 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 1.7 feet upstream of Wire Road ........... None +632 
Cossey Branch ...................... Approximately 1,954 feet upstream of the Lee County 

boundary.
None +356 Unincorporated Areas of 

Lee County. 
Approximately 1.1 miles upstream of Hwy 29 ............. None +452 

Cossey Branch Tributary 5 ... The confluence with Cossey Branch ............................ None +380 Unincorporated Areas of 
Lee County. 

Approximately 5,610 upstream of the confluence ........ None +403 
Cossey Branch Tributary 8 ... The confluence with Cossey Branch ............................ None +407 Unincorporated Areas of 

Lee County. 
Approximately 1.0 miles upstream of the confluence 

with Cossey Branch.
None +428 

Halawakee Creek Tributary 8 The confluence with Halawakee Creek ........................ None +645 City of Opelika, Unincor-
porated Areas of Lee 
County. 

Approximately 2,282 feet upstream of Jeter Avenue ... None +748 
Halawakee Creek Tributary 

8.5.
The confluence with Halawakee Creek Tributary 8 ..... None +649 City of Opelika. 

Approximately 2,000 feet upstream of the confluence None +653 
Halawakee Creek Tributary 

8.6.
The confluence with Halawakee Creek Tributary 8 ..... None +668 City of Opelika. 

Approximately 254 feet upstream of US Hwy 280 ....... None +677 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Halawakee Creek Tributary 
8.7.

The confluence with Halawakee Creek Tributary 8 ..... None +679 City of Opelika. 

Approximately 1,067 feet upstream of South Fox Run 
Parkway.

None +712 

Halawakee Creek Tributary 
8.7.3.

The confluence with Halawakee Creek Tributary 8.7 .. None +693 City of Opelika. 

Approximately 4,500 feet upstream of the confluence None +718 
Halawakee Creek Tributary 

8.8.
The confluence with Halawakee Creek Tributary 8 ..... None +679 City of Opelika. 

Approximately 269 feet upstream of Jeter Avenue ...... None +707 
Halawakee Tributary 8.7.1 .... The confluence with Halawakee Creek Tributary 8.7 .. None +689 City of Opelika. 

Approximately 2,538 feet upstream of the confluence None +707 
Halawakee Tributary 8.7.2 .... The confluence with Halawakee Creek Tributary 8.7 .. None +693 City of Opelika. 

Approximately 1,585 feet upstream of Hwy 51 ............ None +717 
Little Loblockee Creek .......... The confluence with Loblockee Creek ......................... None +598 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 2.2 miles upstream of Hwy 280 ........... None +701 
Loblockee Creek ................... The confluence with Saugahatchee Creek .................. None +522 Unincorporated Areas of 

Lee County. 
Approximately 11,694 feet upstream of US Hwy 280 .. None +686 

Loblockee Creek Tributary 12 The confluence with Loblockee Creek ......................... None +612 Unincorporated Areas of 
Lee County. 

Approximately 3,748 feet upstream of the confluence None +631 
Loblockee Creek Tributary 3 The confluence with Loblockee Creek ......................... None +562 Unincorporated Areas of 

Lee County, City of Au-
burn. 

Approximately 2.0 miles upstream of Farmville Road None +666 
Miles Creek ........................... Approximately 188 feet upstream of the Lee County 

boundary.
None +386 Unincorporated Areas of 

Lee County. 
Approximately 881 feet upstream of County Road 393 None +458 

Moore’s Mill Creek ................ The confluence with Chewacla Creek .......................... None +414 Unincorporated Areas of 
Lee County, City of Au-
burn, City of Opelika. 

Approximately 2.0 miles upstream of Bent Creek 
Road.

None +687 

Moore’s Mill Creek Tributary 
2.

The confluence with Moore’s Mill Creek ...................... None +527 City of Auburn. 

Approximately 1,561 feet upstream of VFW Road ...... None +609 
Moore’s Mill Creek Tributary 

3.
The confluence with Moore’s Mill Creek ...................... None +531 City of Auburn. 

Approximately 86 feet upstream of earthen dam ......... None +594 
Moore’s Mill Creek Tributary 

4.
The confluence with Moore’s Mill Creek ...................... None +543 City of Auburn. 

Approximately 1,135 feet upstream of Core Drive ....... None +608 
Moore’s Mill Creek Tributary 

5.
The confluence with Moore’s Mill Creek ...................... None +553 City of Auburn. 

Approximately 85 feet upstream of Lauren Lane ......... None +628 
Moore’s Mill Creek Tributary 

6.
The confluence with Moore’s Mill Creek ...................... None +573 City of Auburn. 

Approximately 562 feet upstream of Burke Place ....... None +706 
Moore’s Mill Creek Tributary 

6.2.
The confluence with Moore’s Mill Creek Tributary 6 ... None +618 City of Auburn. 

Approximately 3,057 feet upstream of East University 
Drive.

None +707 

Nash Creek ........................... The confluence with Chewacla Creek .......................... None +495 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 142 feet upstream of Society Hill Road None +548 
Nash Creek Tributary 1 ........ The confluence with Nash Creek ................................. None +537 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 2,366 feet upstream of the confluence None +578 
Odom Creek .......................... The confluence with Cossey Branch ............................ None +412 Unincorporated Areas of 

Lee County. 
Approximately 1.2 miles upstream of County Road 27 None +447 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Parkerson Mill Creek ............ The confluence with Chewacla Creek .......................... +394 +387 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 2,604 feet upstream of Wire Road ....... None +645 
Parkerson Mill Creek Tribu-

tary 10.
The confluence with Parkerson Mill Creek .................. None +597 City of Auburn. 

Approximately 2,801 feet upstream of the confluence None +650 
Parkerson Mill Creek Tribu-

tary 3.
The confluence with Parkerson Mill Creek .................. None +514 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 1,469 feet upstream of Longleaf Drive None +576 
Parkerson Mill Creek Tribu-

tary 6.
The confluence with Parkerson Mill Creek .................. None +527 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 367 feet upstream of Webster Road .... None +657 
Parkerson Mill Creek Tribu-

tary 6.1.
The confluence with Parkerson Mill Creek Tributary 6 None +606 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 339 feet upstream of Webster Road .... None +637 
Parkerson Mill Creek Tribu-

tary 6.2.
The confluence with Parkerson Mill Creek Tributary 6 None +587 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 116 feet upstream of Raptor Road ...... None +631 
Parkerson Mill Creek Tribu-

tary 7.
The confluence with Parkerson Mill Creek .................. None +530 City of Auburn. 

Approximately 1,557 feet upstream of the confluence 
with Parkerson Mill Creek Tributary 7.

None +566 

Parkerson Mill Creek Tribu-
tary 7.1.

The confluence with Parkerson Mill Creek Tributary 7 None +546 City of Auburn. 

Approximately 538 feet upstream of earthen dam ....... None +569 
Parkerson Mill Creek Tribu-

tary 9.
The confluence with Parkerson Mill Creek .................. None +568 City of Auburn. 

Approximately 157 feet upstream of Shug Jordan 
Parkway.

None +687 

Pepperell Creek .................... Approximately 120 feet upstream of Gateway Drive ... None +710 City of Opelika. 
Approximately 68 feet upstream of Fruitland Avenue .. None +753 

Pepperell Creek Tributary 4 .. The confluence with Pepperell Creek .......................... None +707 City of Opelika. 
Approximately 2,554 feet upstream of U.S. Hwy 280 .. None +753 

Pepperell Creek Tributary 5 .. The confluence with Pepperell Creek .......................... None +711 City of Opelika. 
Approximately 601 feet upstream of the confluence ... None +711 

Pepperell Creek Tributary 7 .. The confluence with Pepperell Creek .......................... None +723 City of Opelika. 
Approximately 742 feet upstream of South Long 

Street.
None +740 

Pepperell Creek Tributary 8 .. The confluence with Pepperell Creek .......................... None +726 City of Opelika. 
Approximately 158 feet upstream of Hurst Street ........ None +740 

Robinson Creek .................... The confluence with Chewacla Creek .......................... None +557 Unincorporated Areas of 
Lee County. 

Approximately 2.6 miles upstream of Moores Mill 
Road.

None +618 

Rocky Creek ......................... Approximately 1,370 feet downstream of India Road .. None +717 City of Opelika. 
Approximately 279 feet upstream of Rocky Brook 

Road.
None +752 

Rocky Creek Tributary 6 ....... The confluence with Rocky Creek ............................... None +683 City of Opelika. 
Approximately 271 feet upstream of Bonita Avenue ... None +720 

Rocky Creek Tributary 7 ....... The confluence with Rocky Creek ............................... None +696 City of Opelika. 
Approximately 146 feet upstream of Preston Street .... None +776 

Rocky Creek Tributary 9 ....... The confluence with Rocky Creek ............................... None +719 City of Opelika. 
Approximately 1,246 feet upstream of the confluence None +734 

Saugahatchee Creek 34.4 .... The confluence with Saugahatchee Creek Tributary 
34.

None +589 City of Auburn. 

Approximately 3,190 feet upstream of Willow Creek 
Road.

None +641 

Saugahatchee Creek 34.5 .... The confluence with Saugahatchee Creek Tributary 
34.

None +590 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 5,000 feet upstream of the confluence None +658 
Saugahatchee Creek 34.5.2 The confluence with Saugahatchee Creek Tributary 

34.5.
None +599 City of Auburn. 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Approximately 2,000 feet upstream of the confluence None +621 
Saugahatchee Creek 34.7 .... The confluence with Saugahatchee Creek Tributary 

34.
None +642 City of Auburn. 

Approximately 1,115 feet upstream of Martin Luther 
King Drive.

None +669 

Saugahatchee Creek Tribu-
tary 18.

The confluence with Saugahatchee Creek .................. None +613 City of Opelika, Unincor-
porated Areas of Lee 
County. 

Approximately 711 feet upstream of railroad ............... None +721 
Saugahatchee Creek Tribu-

tary 29.
The confluence with Saugahatchee Creek .................. None +571 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 3,331 feet upstream of the confluence 
with Saugahatchee Creek.

None +642 

Saugahatchee Creek Tribu-
tary 34.

The confluence with Saugahatchee Creek .................. None +553 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 1.7 miles upstream of the confluence 
with Saugahatchee Creek.

None +688 

Saugahatchee Creek Tribu-
tary 34.3.

The confluence with Saugahatchee Creek Tributary 
34.

None +568 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 3,949 feet upstream of the confluence None +614 
Saugahatchee Creek Tribu-

tary 44.
The confluence with Saugahatchee Creek .................. None +540 Unincorporated Areas of 

Lee County. 
Approximately 9,127 feet upstream of the confluence None +573 

Town Creek ........................... The confluence with Chewacla Creek .......................... None +401 City of Auburn, Unincor-
porated Areas of Lee 
County. 

Approximately 796 feet upstream of Thach Avenue .... None +601 
Town Creek Tributary 1 ........ The confluence with Town Creek ................................. None +460 City of Auburn, Unincor-

porated Areas of Lee 
County. 

Approximately 602 feet upstream of Donahue Drive ... None +589 
Town Creek Tributary 2 ........ The confluence with Town Creek ................................. None +512 City of Auburn. 

Approximately 1,319 feet upstream of Janabrooke 
Lane.

None +540 

Town Creek Tributary 3 ........ The confluence with Town Creek ................................. None +584 City of Auburn. 
Approximately 112 feet upstream of East University 

Drive.
None +614 

Town Creek Tributary 4 ........ The confluence with Town Creek ................................. None +590 City of Auburn. 
Approximately 404 feet upstream of College Street .... None +654 

Town Creek Tributary 6 ........ The confluence with Town Creek ................................. None +631 City of Auburn. 
Approximately 331 feet upstream of Thach Avenue .... None +656 

Unnamed Tributary 2 ............ Approximately 120 feet upstream of the Lee County 
boundary.

None +372 Unincorporated Areas of 
Lee County. 

Approximately 1,500 feet upstream of the Lee County 
boundary.

None +384 

Untamed Tributary 1 ............. Approximately 52 feet upstream of the Lee County 
boundary.

None +376 Unincorporated Areas of 
Lee County. 

Approximately 976 feet upstream of the Lee County 
boundary.

None +400 

Webb Branch ........................ The confluence with Loblockee Creek ......................... None +594 Unincorporated Areas of 
Lee County. 

Approximately 2.7 miles upstream of Farmville Road None +655 
Webb Branch Tributary 3 ...... The confluence with Webb Branch .............................. None +599 Unincorporated Areas of 

Lee County. 
Approximately 2,340 feet upstream of the confluence None +606 

Webb Branch Tributary 4 ...... The confluence with Webb Branch .............................. None +611 Unincorporated Areas of 
Lee County. 

Approximately 2,461 feet upstream of the confluence None +624 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-
erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Auburn 
Maps are available for inspection at 144 Tichenor Avenue, Suite 1, Auburn, AL 36830. 
City of Opelika 
Maps are available for inspection at the Planning Department, 700 Fox Trail, Opelika, AL 36803. 

Unincorporated Areas of Lee County 
Maps are available for inspection at 909 Avenue A, Opelika, AL 36801. 

Carroll County, Illinois, and Incorporated Areas 

Lake Carroll ........................... Bounded within the Lake Carroll Blvd. loop ................. None +746 Unincorporated Areas of 
Carroll County. 

Mississippi River ................... Approximately 1.1 mile downstream of Fairhaven 
Road extended (approximately 524.8 miles up-
stream of the confluence with the Ohio River).

+594 +593 Unincorporated Areas of 
Carroll County. 

Approximately 500 feet upstream of Fairhaven Road 
extended (approximately 526 miles upstream of the 
confluence with the Ohio River).

+594 +593 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Unincorporated Areas of Carroll County 

Maps are available for inspection at the Carroll County Courthouse, 301 North Main Street, Mount Carroll, IL 61053. 

Lincoln County, Nevada, and Incorporated Areas 

Clover Creek ......................... Approximately 280 feet upstream of confluence with 
Meadow Valley Wash (Near Caliente).

+4404 +4409 Unincorporated Areas of 
Lincoln County, City of 
Caliente. 

Approximately 2.4 miles upstream of confluence with 
Meadow Valley Wash (Near Caliente).

None +4473 

Meadow Valley Wash (Near 
Caliente).

Approximately 0.73 mile downstream of Union Pacific 
Railroad.

None # 2 Unincorporated Areas of 
Lincoln County, City of 
Caliente. 

Approximately 1,540 feet downstream of Union Pa-
cific Railroad.

None # 3 

Approximately 0.73 mile downstream of Union Pacific 
Railroad.

+4329 +4329 

Approximately 674 feet upstream of U.S. Hwy 93 ....... +4437 +4438 
Meadow Valley Wash (Near 

Ursine).
Approximately 1.0 mile downstream of North Eagle 

Valley Rd.
None +5543 Unincorporated Areas of 

Lincoln County. 
Approximately 1150 feet upstream of North Eagle 

Valley Rd.
None +5607 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 
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Flooding source(s) Location of referenced elevation * * 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

ADDRESSES 
City of Caliente 
Maps are available for inspection at 100 Depot Avenue, Caliente, NV 89008. 

Unincorporated Areas of Lincoln County 
Maps are available for inspection at the Lincoln County. Planning and Zoning Department, 181 Main Street, Suite 107, Pioche, NV 89043. 

Davison County, South Dakota, and Incorporated Areas 

Dry Run Creek ...................... Approximately 1,554 feet downstream of SD Highway 
38.

+1263 +1254 Unincorporated Areas of 
Davison County, City of 
Mitchell. 

Approximately 2,578 feet upstream of 407th Avenue .. +1302 +1303 
James River .......................... Approximately 1,632 feet downstream of SD Highway 

38.
None +1223 Unincorporated Areas of 

Davison County, City of 
Mitchell. 

Approximately 2.33 miles upstream from 245th Street None +1226 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Mitchell 
Maps are available for inspection at 612 North Main Street, Mitchell, SD 57301. 

Unincorporated Areas of Davison County 
Maps are available for inspection at 200 East 4th Avenue, Mitchell, SD 57301. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Dated: June 15, 2009. 
Edward L. Connor, 
Acting Assistant Administrator, Mitigation 
Directorate, Department of Homeland 
Security, Federal Emergency Management 
Agency. 
[FR Doc. E9–15673 Filed 7–1–09; 8:45 am] 
BILLING CODE 9110–12–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

44 CFR Part 67 

[Docket ID FEMA–2008–0020; Internal 
Agency Docket No. FEMA–B–1060] 

Proposed Flood Elevation 
Determinations 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Proposed rule. 

SUMMARY: Comments are requested on 
the proposed Base (1 percent annual- 
chance) Flood Elevations (BFEs) and 
proposed BFE modifications for the 
communities listed in the table below. 
The purpose of this notice is to seek 
general information and comment 
regarding the proposed regulatory flood 
elevations for the reach described by the 
downstream and upstream locations in 
the table below. The BFEs and modified 
BFEs are a part of the floodplain 
management measures that the 
community is required either to adopt 
or show evidence of having in effect in 
order to qualify or remain qualified for 
participation in the National Flood 
Insurance Program (NFIP). In addition, 
these elevations, once finalized, will be 
used by insurance agents, and others to 
calculate appropriate flood insurance 
premium rates for new buildings and 
the contents in those buildings. 
DATES: Comments are to be submitted 
on or before September 30, 2009. 
ADDRESSES: The corresponding 
preliminary Flood Insurance Rate Map 
(FIRM) for the proposed BFEs for each 
community are available for inspection 

at the community’s map repository. The 
respective addresses are listed in the 
table below. 

You may submit comments, identified 
by Docket No. FEMA–B–1060, to 
William R. Blanton, Jr., Chief, 
Engineering Management Branch, 
Mitigation Directorate, Federal 
Emergency Management Agency, 500 C 
Street, SW., Washington, DC 20472, 
(202) 646–3151, or (e-mail) 
bill.blanton@dhs.gov. 

FOR FURTHER INFORMATION CONTACT: 
William R. Blanton, Jr., Chief, 
Engineering Management Branch, 
Mitigation Directorate, Federal 
Emergency Management Agency, 500 C 
Street, SW., Washington, DC 20472, 
(202) 646–3151 or (e-mail) 
bill.blanton@dhs.gov. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) proposes to make 
determinations of BFEs and modified 
BFEs for each community listed below, 
in accordance with section 110 of the 
Flood Disaster Protection Act of 1973, 
42 U.S.C. 4104, and 44 CFR 67.4(a). 
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These proposed BFEs and modified 
BFEs, together with the floodplain 
management criteria required by 44 CFR 
60.3, are the minimum that are required. 
They should not be construed to mean 
that the community must change any 
existing ordinances that are more 
stringent in their floodplain 
management requirements. The 
community may at any time enact 
stricter requirements of its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These proposed elevations are used to 
meet the floodplain management 
requirements of the NFIP and are also 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings built after these elevations are 
made final, and for the contents in these 
buildings. 

Comments on any aspect of the Flood 
Insurance Study and FIRM, other than 
the proposed BFEs, will be considered. 

A letter acknowledging receipt of any 
comments will not be sent. 

National Environmental Policy Act. 
This proposed rule is categorically 
excluded from the requirements of 44 
CFR part 10, Environmental 
Consideration. An environmental 
impact assessment has not been 
prepared. 

Regulatory Flexibility Act. As flood 
elevation determinations are not within 
the scope of the Regulatory Flexibility 
Act, 5 U.S.C. 601–612, a regulatory 
flexibility analysis is not required. 

Executive Order 12866, Regulatory 
Planning and Review. This proposed 
rule is not a significant regulatory action 
under the criteria of section 3(f) of 
Executive Order 12866, as amended. 

Executive Order 13132, Federalism. 
This proposed rule involves no policies 
that have federalism implications under 
Executive Order 13132. 

Executive Order 12988, Civil Justice 
Reform. This proposed rule meets the 
applicable standards of Executive Order 
12988. 

List of Subjects in 44 CFR Part 67 

Administrative practice and 
procedure, Flood insurance, Reporting 
and recordkeeping requirements. 

Accordingly, 44 CFR part 67 is 
proposed to be amended as follows: 

PART 67—[AMENDED] 

1. The authority citation for part 67 
continues to read as follows: 

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978, 3 CFR, 
1978 Comp., p. 329; E.O. 12127, 44 FR 19367, 
3 CFR, 1979 Comp., p. 376. 

§ 67.4 [Amended] 

2. The tables published under the 
authority of § 67.4 are proposed to be 
amended as follows: 

State City/town/county Source of flooding Location ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Existing Modified 

City of Williston, North Dakota 

North Dakota ......... City of Williston ...... Sand Creek ...................... Approximately 105 feet downstream of 
Riverside Drive West.

None +1852 

Approximately 2.57 miles upstream of 
11th Street.

None +1941 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Williston 
Maps are available for inspection at 22 East Broadway, Williston, ND 58802. 

Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Perry County, Illinois, and Incorporated Areas 

Beaucoup Creek ................... Approximately 200 feet upstream of the railroad at the 
east end of Cedar Point Lane.

None +407 Unincorporated Areas of 
Perry Co. 

Approximately 913 feet upstream of the confluence 
with Railroad Tributary.

None +416 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Unincorporated Areas of Perry Co 

Maps are available for inspection at Perry County Courthouse, 1 Public Square, Pinckneyville, IL 62274. 

Will County, Illinois, and Incorporated Areas 

Jackson Creek ...................... At the confluence with Jackson Branch Creek ............ None +627 Village of Manhattan. 
Just downstream of 104th Avenue ............................... None +752 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Village of Manhattan 
Maps are available for inspection at 245 South State Street, Manhattan, IL 60442. 

Woodford County, Illinois, and Incorporated Areas 

Illinois River ........................... Approximately 173.4 miles upstream of the con-
fluence with the Mississippi River (approximately 
Leisure Lane extended).

None +460 Village of Bay View Gar-
dens. 

Approximately 172 miles upstream of the confluence 
with the Mississippi River (approximately 1,500 feet 
upstream of Bruce Rich Lane extended).

None +460 

Ten Mile Creek ..................... Approximately 3 miles upstream of the confluence 
with the Illinois River (approximately Ten Mile 
Creek Road extended).

None +507 Unincorporated Areas of 
Woodford County. 

Approximately 3.2 miles upstream of the confluence 
with the Illinois River (approximately 1,075 feet up-
stream of Ten Mile Creek Road extended).

None +512 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Unincorporated Areas of Woodford County 

Maps are available for inspection at Woodford County Courthouse, 115 North Main Street, Eureka, IL 61530. 
Village of Bay View Gardens 
Maps are available for inspection at Bay View Gardens Village Hall, 300 Garber Lane #8, East Peoria, IL 61611. 

Black Hawk County, Iowa, and Incorporated Areas 

Big Woods Creek .................. Approximately 88 feet upstream of Lone Tree Road ... None +864 City of Cedar Falls, Unin-
corporated Areas of 
Black Hawk County. 

Just downstream of Cedar-Wapsi Road ...................... None +920 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Big Woods Creek Upper Di-
version.

Approximately 0.5 mile upstream of Mount Vernon 
Road.

None +870 Unincorporated Areas of 
Black Hawk County. 

Approximately 0.6 mile upstream of Cedar-Wapsi 
Road.

None +875 

Black Hawk Creek ................ Just upstream of West Shaulis Road ........................... +872 +870 Unincorporated Areas of 
Black Hawk County, City 
of Hudson, City of Wa-
terloo. 

Approximately 975 feet downstream of Zaneta Road +890 +891 
Cedar River ........................... Just upstream of Lone Tree Road and Interstate 218 None +864 City of Cedar Falls. 

East of Big Woods Road and approximately 0.3 mile 
south of Dunkerton Road along Illinois Central Gulf 
Railroad.

None +864 

Cedar River ........................... Approximately 0.6 mile downstream of Interstate 218 +858 +859 City of Cedar Falls, City of 
Waterloo, Unincor-
porated Areas of Black 
Hawk County. 

Approximately 2.1 miles upstream of Center Street .... +868 +869 
Cedar River Diversion Chan-

nel.
Approximately 440 feet downstream of State Highway 

57.
+859 +860 City of Cedar Falls. 

Approximately 1.3 miles upstream of Illinois Central 
Railroad.

+864 +865 

City View Branch .................. Approximately 0.3 mile downstream of Independence 
Avenue.

+853 +847 City of Waterloo. 

Just downstream of Chicago and North Western Rail-
road.

+857 +859 

Crane Creek .......................... Approximately 117 feet downstream of Wheeler Road None +936 Unincorporated Areas of 
Black Hawk County, City 
of Dunkerton. 

Just downstream of East Cedar Wapsi Road .............. None +967 
Crossroads Creek ................. Approximately 91 feet downstream of Hess Road ...... None +845 City of Waterloo. 

Approximately 514 feet upstream of Alexander Drive None +871 
Crossroads Creek Diversion Approximately 91 feet downstream of Hess Road ...... +846 +849 City of Waterloo. 

Approximately 0.3 mile upstream of Sarah Drive ........ +866 +867 
Dry Run Creek Diversion ...... Approximately 271 feet upstream of Interstate 218 ..... +867 +864 City of Cedar Falls. 

Approximately 243 feet downstream of Interstate 218 +868 +866 
Dry Run Creek at Cedar 

Falls.
Approximately 293 feet downstream of Illinois Central 

Gulf Railroad.
+860 +852 City of Cedar Falls. 

Approximately 540 feet downstream of U.S. Route 20 +927 +928 
Dry Run Creek at Waterloo .. Approximately 664 feet downstream of Commercial 

Street.
#1 #2 City of Waterloo. 

Approximately 106 feet upstream of Byron Avenue .... +868 +861 
Approximately 0.5 mile upstream of Kimball Avenue .. None +942 

Maywood Branch .................. Approximately 0.4 mile downstream of Bishop Avenue +856 +855 City of Waterloo. 
Just upstream of Bishop Avenue ................................. +858 +857 

Myers Lake ........................... West end of lake .......................................................... +826 +838 City of Evansdale. 
East end of lake ........................................................... +826 +838 

Ponded Area No. 2, from Elk 
Run Creek, landside of 
levee.

North end of ponding area, approximately 0.3 mile 
downstream of LaFayette Road.

+833 +836 City of Evansdale. 

South end of ponding area, approximately 0.4 mile 
upstream of Gilbert Road.

+833 +836 

Ponded Area No.1 from Elk 
Run Creek, landside of 
levee.

North end of ponding area, approximately 150 feet 
downstream of Gilbert Drive.

+831 +836 City of Evansdale. 

South end of ponding area, approximately 350 feet 
upstream of State Route 380.

+831 +836 

South West Branch of Dry 
Run Creek.

Approximately 279 feet downstream of Main Street .... +870 +865 City of Cedar Falls. 

Approximately 1.8 miles upstream of Future Greenhill 
Road.

+917 +921 

Stream No. 13 ....................... Approximately 1.0 mile downstream of Wagner Road +857 +856 City of Waterloo. 
Approximately 364 feet upstream of Airline Highway .. +864 +863 

Stream No. 36 ....................... Approximately 1.0 mile downstream of Wagner Road +864 +863 City of Waterloo, Unincor-
porated Areas of Black 
Hawk County. 

Approximately 0.4 mile downstream of Dunkerton 
Road.

None +870 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Sunnyside Creek ................... Approximately 0.3 mile downstream of Martin Road ... None +855 City of Waterloo. 
Approximately 130 feet upstream of 4th Street ........... None +878 

Sunnyside Creek Bypass ...... Approximately 0.6 mile downstream of Marine Avenue +858 +861 City of Waterloo. 
Approximately 450 feet upstream of Marine Avenue ... None +869 

Unnamed Tributary to Big 
Woods Creek.

Just downstream of Dunkerton Road ........................... None +864 City of Cedar Falls. 

Approximately 408 feet West of Interstate 218 ............ None +864 
Unnamed Tributary to Big 

Woods Creek.
Approximately 0.5 mile upstream of Mount Vernon 

Road.
None +871 Unincorporated Areas of 

Black Hawk County. 
Just upstream of Dunkerton Road ............................... None +871 

Unnamed Tributary to Cedar 
River.

Approximately 182 feet downstream of Dunkerton 
Road.

+863 +864 City of Cedar Falls. 

Just upstream of Lone Tree Road ............................... +863 +864 
Wolf Creek ............................ Approximately 0.6 mile downstream of Bike Path ....... +814 +815 City of La Porte City. 

Approximately 1.3 miles upstream of Main Street ....... None +824 
Wolf Creek Overflow ............. Approximately 0.4 mile downstream of 8th Street ....... +814 +815 City of La Porte City, Unin-

corporated Areas of 
Black Hawk County. 

Approximately 1.3 miles upstream of Poplar Street .... +822 +823 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Cedar Falls 
Maps are available for inspection at 220 Clay Street, Cedar Falls, IA 50613. 
City of Dunkerton 
Maps are available for inspection at 200 Tower Street, Dunkerton, IA 50626. 
City of Evansdale 
Maps are available for inspection at 123 North Evans Road, Evansdale, IA 50707. 
City of Hudson 
Maps are available for inspection at 525 Jefferson Street, Hudson, IA 50643. 
City of La Porte City 
Maps are available for inspection at 202 Main Street, LaPorte City, IA 50651. 
City of Waterloo 
Maps are available for inspection at 715 Mulberry Street, Waterloo, IA 50703. 

Unincorporated Areas of Black Hawk County 
Maps are available for inspection at 316 East 5th Street, Suite 203, Waterloo, IA 50703. 

Cumberland County, Maine, and Incorporated Areas 

Atlantic Ocean ....................... Along the shoreline at the intersection of Hannaford 
Cove Road, Cunner Lane and Rocky Point Lane.

+8 +12 Town of Scarborough, 
Town of Cape Elizabeth. 

Along the shoreline, approximately 1,050 feet east of 
the intersection of Shore Road and Dyer Pond 
Road.

None +42 

Casco Bay ............................. Along the shoreline, approximately 625 feet south of 
the intersection of Tondreau Point Road and Birch 
Run.

+8 +10 Town of Cape Elizabeth, 
City of Portland, City of 
South Portland, Town of 
Cumberland, Town of 
Harpswell. 

Along the shoreline, approximately 100 feet east of 
the intersection of Bluff Road and Cloyster Road.

None +41 

Crescent Lake ....................... Along the shoreline at Edwards Road ......................... None +278 Town of Casco. 
Fore River ............................. Along the shoreline, at the terminus of Portland Street None +14 City of South Portland, 

City of Portland. 
Along the shoreline, approximately 430 feet south of 

the intersection of Commercial Street and Chandler 
Wharf.

+9 +14 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Jackson Brook ...................... Approximately 1,500 feet south of the intersection of 
Thomas Drive and County Road.

None +45 City of Portland. 

Presumpscot River ................ Approximately 1,250 feet west of the intersection of 
Cardinal Lane and River Road.

None +225 Town of Standish. 

Saco Bay ............................... Along the shoreline, approximately 1,200 feet west of 
the intersection of Ferry Road and Black Point 
Road.

None +12 Town of Scarborough. 

Along the shoreline at the intersection of Black Point 
Road and Whittier Lane.

+8 +24 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Portland 
Maps are available for inspection at City Hall, 389 Congress Street, Portland, ME 04101. 
City of South Portland 
Maps are available for inspection at City Hall, 25 Cottage Road, South Portland, ME 04106. 
Town of Cape Elizabeth 
Maps are available for inspection at Town Hall, 320 Ocean House Road, Cape Elizabeth, ME 04107. 
Town of Casco 
Maps are available for inspection at Town Hall, 635 Meadow Road, Casco, ME 04015. 
Town of Cumberland 
Maps are available for inspection at Town Hall, 290 Tuttle Road, Cumberland, ME 04021. 
Town of Harpswell 
Maps are available for inspection at Town Hall, 263 Mountain Road, Harpswell, ME 04079. 
Town of Scarborough 
Maps are available for inspection at Town Hall, 259 U.S. Route 1, Scarborough, ME 04074. 
Town of Standish 
Maps are available for inspection at Town Office, 175 Northeast Road, Standish, ME 04084. 

Walthall County, Mississippi, and Incorporated Areas 

Magees Creek ....................... Approximately 4,050 feet downstream of State High-
way 198.

None +258 Unincorporated Areas of 
Walthall County. 

Approximately 2,300 feet upstream of State Highway 
198.

None +264 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Unincorporated Areas of Walthall County 

Maps are available for inspection at 200 Ball Avenue, Tylertown, MS 39667. 

St. Charles County, Missouri, and Incorporated Areas 

Blanchette Creek (Backwater 
from Missouri River).

Just downstream of Katy Trail/Abandoned Railroad .... +454 +455 Unincorporated Areas of 
St. Charles County, City 
of St. Charles. 

At the confluence with the Missouri River .................... +454 +455 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Crystal Springs Creek (Back-
water from Missouri River).

At the confluence with the Missouri River .................... +456 +457 Unincorporated Areas of 
St. Charles County, City 
of St. Charles. 

Approximately 871 feet upstream of South River 
Road.

+456 +457 

Duckett Creek (Overflow 
from Missouri River).

At the confluence with the Missouri River .................... +461 +462 Unincorporated Areas of 
St. Charles County. 

Approximately 0.5 miles upstream of Jungs Station 
Road.

+462 +463 

Femme Osage Creek (Back-
water from Missouri River).

Approximately 0.4 miles downstream of State High-
way 94.

+474 +476 Unincorporated Areas of 
St. Charles County. 

Approximately 1.4 miles downstream of Defiance 
Road.

+475 +476 

Mississippi River ................... At the St. Charles County, Missouri/St. Louis County, 
Missouri/Madison County, Illinois county boundary, 
approximately 6.2 miles downstream of Melvin 
Price Lock and Dam.

+436 +434 Unincorporated Areas of 
St. Charles County, City 
of O’Fallon, City of Por-
tage Des Sioux, City of 
St. Charles, City of St. 
Paul, City of St. Peters, 
Town of West Alton. 

At the St. Charles County/Lincoln County boundary, 
approximately 3.0 miles upstream of confluence 
with Peruue Creek.

+445 +444 

Missouri River ....................... At the St. Charles County, Missouri/St. Louis County, 
Missouri/Madison County, Illinois county boundary, 
approximately 7.4 miles downstream of the Lewis 
Bridge.

+436 +434 Unincorporated Areas of 
St. Charles County, City 
of St. Charles, City of 
Weldon Spring, Town of 
West Alton, Village of 
Augusta. 

Near the St. Charles County/Warren County bound-
ary, approximately 22.3 miles upstream of the 
Danel Boon Bridge.

+486 +492 

Taylor Branch (Backwater 
from Missouri River).

At the confluence with the Missouri River .................... +458 +460 Unincorporated Areas of 
St. Charles County, City 
of St. Charles. 

Approximately 0.6 miles upstream of South River 
Road.

+458 +460 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of O’Fallon 
Maps are available for inspection at 100 North Main Street, O’Fallon, MO 63366. 
City of Portage Des Sioux 
Maps are available for inspection at 201 North Second Street, Room 420, St. Charles, MO 63301. 
City of St. Charles 
Maps are available for inspection at 200 North Second Street, St. Charles, MO 63301. 
City of St. Paul 
Maps are available for inspection at 2300 St. Paul Road, St. Paul, MO 63366. 
City of St. Peters 
Maps are available for inspection at 1 St. Peters Centre Boulevard, St. Peters, MO 63376. 
City of Weldon Spring 
Maps are available for inspection at 5401 Independence Road, Weldon Springs, MO 63304. 
Town of West Alton 
Maps are available for inspection at 201 North Second Street, Room 420, St. Charles, MO 63301. 

Unincorporated Areas of St. Charles County 
Maps are available for inspection at 201 North Second Street, Room 420, St. Charles, MO 63301. 
Village of Augusta 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Maps are available for inspection at 201 North Second Street, Room 420, St. Charles, MO 63301. 

Sequoyah County, Oklahoma, and Incorporated Areas 

Hog Creek ............................. Just upstream of East 1040 Road ............................... +578 +577 Unincorporated Areas of 
Sequoyah County. 

Approximately 0.85 miles upstream of East 1040 
Road.

+617 +619 

Sewage Disposal Pond ......... Just downstream of Pacific Union railroad ................... None +481 Town of Gore. 
Approximately 0.47 miles downstream of Union Pa-

cific railroad.
None +481 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Town of Gore 
Maps are available for inspection at 201 North Main Street, Gore, OK 74435. 

Unincorporated Areas of Sequoyah County 
Maps are available for inspection at 117 South Oak Street, Salisaw, OK 74955. 

Bledsoe County, Tennessee, and Incorporated Areas 

Sequatchie River ................... Approximately 1,200 feet downstream of State High-
way 30.

None +819 Bledsoe County. 

Approximately 2,745 feet downstream of Upper East 
Valley Road.

None +825 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Bledsoe County 
Maps are available for inspection at 3031 Main St, Suite 600, Pikeville, TN 37367. 

Goliad County, Texas, and Incorporated Areas 

San Antonio River ................. Approximately 600 feet upstream of confluence with 
Maddox Branch.

None +142 Unincorporated Areas of 
Goliad County. 

Approximately 1,300 feet upstream of South San 
Patricio Street.

None +147 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

ADDRESSES 
Unincorporated Areas of Goliad County 

Maps are available for inspection at 127 N. Courthouse Square, Goliad, TX 77963–0677. 

Taylor County, Texas, and Incorporated Areas 

Button Willow Creek ............. Just downstream of Treadway Boulevard .................... +1755 +1756 City of Abilene. 
Just upstream of Beltway South .................................. None +1825 

Cat Claw Creek ..................... At the confluence with Elm Creek ................................ +1679 +1677 City of Abilene. 
Just upstream of 14th Street ........................................ +1739 +1738 

Cat Claw Creek ..................... Just upstream of Rebecca Lane .................................. +1780 +1779 City of Abilene, Unincor-
porated Areas of Taylor 
County. 

Approximately two miles upstream of Farm-to-Market 
Road 707.

None +1842 

Cat Claw Creek Diversion 
Channel.

At the confluence with Cat Claw Creek ....................... +1752 +1758 City of Abilene. 

Just upstream of Nonesuch Road ................................ +1759 +1762 
Cat Claw Creek Diversion 

Channel 1.
At the confluence with Cat Claw Drive Channel .......... +1761 +1762 City of Abilene. 

Just upstream of Nonesuch Road ................................ +1761 +1762 
Cat Claw Drive Channel ....... Just downstream of Southwest Drive ........................... +1761 +1762 City of Abilene. 

At the confluence with Cat Claw Creek ....................... +1766 +1777 
Cedar Creek .......................... Just upstream of North 10th Street .............................. +1687 +1688 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

Just downstream of Beltway South .............................. +1790 +1791 
Elm Creek ............................. Approximately 0.7 miles downstream of Nugent Road. None +1650 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

At the confluence with Elm Creek Loop 1 ................... None +1664 
Just upstream of Edgemeont Drive .............................. +1764 +1765 
Approximately one mile upstream from Farm-to-Mar-

ket Road 707.
None +1831 

Elm Creek ............................. Just upstream of Winters Freeway Service ................. +1684 +1685 City of Abilene. 
Just downstream of US Highway 83 ............................ +1705 +1704 

Elm Creek Diversion 1 .......... At the confluence with Elm Creek ................................ +1724 +1725 City of Abilene. 
Just downstream of Don Juan Street ........................... #2 +1727 

Elm Creek Loop 1 ................. Ending at the lower confluence with Elm Creek .......... None +1656 City of Abilene, Unincor-
porated Areas of Taylor 
County. 

Starting at the upper confluence with Elm Creek ........ None +1663 
Elm Creek Overflow .............. At the confluence with Little Elm Creek ....................... +1734 +1732 City of Abilene. 

Approximately 1,800 feet upstream of Twylight Trail ... #2 +1769 
Elm Creek Overflow Path 1 .. At the confluence with Swale A–1 ............................... +1682 +1685 City of Abilene. 

Just upstream of Ambler Avenue ................................. +1700 +1701 
Elm Creek Overflow Path 1– 

A.
At the confluence with Elm Creek Overflow Path 1 ..... +1693 +1696 City of Abilene. 

Approximately 0.5 miles upstream of Ambler Avenue +1703 +1702 
Elm Creek Overflow Path 2 .. At the confluence with Elm Creek ................................ +1704 +1702 City of Abilene. 

Just downstream of the Texas and Pacific Railroad ... #2 +1721 
Elm Creek to Cedar Creek 

Overflow.
Approximately 1.3 miles downstream of Farm-to-Mar-

ket Road 3308.
None +1646 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

Just downstream of Farm-to-Market Road 3308 ......... +1657 +1656 
Indian Creek .......................... At the confluence with Elm Creek ................................ +1690 +1693 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

Approximately 0.9 miles upstream of Shirley Road ..... None +1699 
Little Elm Creek .................... At the confluence with Elm Creek ................................ +1700 +1702 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

Approximately one mile upstream of Dyess Air Force 
Service Road.

None +1784 

Little Elm Creek Overflow A At the confluence with Little Elm Creek ....................... +1730 +1729 City of Abilene. 
At the confluence with Elm Creek Overflow ................ #2 +1750 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Lytle Creek ............................ At the confluence with Cedar Creek ............................ +1696 +1697 City of Abilene, Unincor-
porated Areas of Taylor 
County. 

Just downstream of County Road 111–1 ..................... +1759 +1760 
Rainy Creek .......................... Just downstream of Lowden Street .............................. None +1670 City of Abilene. 

Just upstream of Griffith Street .................................... None +1682 
Approximately 0.5 miles downstream of North 10th 

Street.
None +1688 

Just downstream of North 10th Street ......................... None +1696 
Swale A ................................. Just upstream of Interstate 20 ..................................... +1681 +1685 City of Abilene. 

Just downstream of State Street .................................. None +1713 
Swale A–1 ............................. Just upstream of Interstate 20 ..................................... +1687 +1685 City of Abilene. 

Just downstream of Yale Avenue ................................ None +1715 
Tributary No. 1 to Elm Creek At the confluence with Elm Creek ................................ +1766 +1767 City of Abilene, Unincor-

porated Areas of Taylor 
County. 

Approximately 1.6 miles upstream of Rebecca Lane .. None +1792 
Tributary No. 1 to Little Elm 

Creek.
Just downstream of Interstate 20 Business ................. +1711 +1712 City of Abilene. 

Approximately 1.5 miles upstream of Interstate 20 
Business.

None +1734 

Tributary No. 2 to Elm Creek At the confluence with Elm Creek ................................ +1774 +1781 City of Abilene, Unincor-
porated Areas of Taylor 
County. 

Just upstream of County Road 314 ............................. None +1811 
Unnamed Tributary to Cat 

Claw Creek.
At the confluence with Cat Claw Creek ....................... +1802 +1803 City of Abilene. 

Approximately 600 feet upstream of Rio Mesa Road .. None +1821 
Unnamed Tributary to Rainy 

Creek.
At the confluence with Rainy Creek ............................. None +1694 City of Abilene. 

Just downstream of Stamford Street ............................ None +1695 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
City of Abilene 
Maps are available for inspection at 555 Walnut St., Abilene, TX 79601. 

Unincorporated Areas of Taylor County 
Maps are available for inspection at 400 Oak Street, Suite 107, Abilene, TX 79602. 

Polk County, Wisconsin, and Incorporated Areas 

Balsam Lake ......................... Entire Shoreline ............................................................ None +1135 Unincorporated Areas of 
Polk County, Village of 
Balsam Lake. 

* National Geodetic Vertical Datum. 
+ North American Vertical Datum. 
# Depth in feet above ground. 
∧ Mean Sea Level, rounded to the nearest 0.1 meter. 
** BFEs to be changed include the listed downstream and upstream BFEs, and include BFEs located on the stream reach between the ref-

erenced locations above. Please refer to the revised Flood Insurance Rate Map located at the community map repository (see below) for 
exact locations of all BFEs to be changed. 

Send comments to William R. Blanton, Jr., Chief, Engineering Management Branch, Mitigation Directorate, Federal Emergency Management 
Agency, 500 C Street, SW., Washington, DC 20472. 

ADDRESSES 
Unincorporated Areas of Polk County 

Maps are available for inspection at Government Center, 100 Polk County Plaza, Balsam Lake, WI 54810. 
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Flooding source(s) Location of referenced elevation ** 

* Elevation in feet (NGVD) 
+ Elevation in feet (NAVD) 

# Depth in feet above 
ground 

∧ Elevation in meters 
(MSL) 

Communities affected 

Effective Modified 

Village of Balsam Lake 
Maps are available for inspection at Village Hall, 404 Main Street, Balsam Lake, WI 54810. 

(Catalog of Federal Domestic Assistance No. 
97.022, ‘‘Flood Insurance.’’) 

Dated: June 17, 2009. 
Deborah S. Ingram, 
Acting Deputy Assistant Administrator for 
Mitigation, Mitigation Directorate, 
Department of Homeland Security, Federal 
Emergency Management Agency. 
[FR Doc. E9–15674 Filed 7–1–09; 8:45 am] 
BILLING CODE 9110–12–P 

FEDERAL MARITIME COMMISSION 

46 CFR Part 535 

[Docket No. 09–02] 

RIN 3072–AC35 

Repeal of Marine Terminal Agreement 
Exemption 

AGENCY: Federal Maritime Commission. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Federal Maritime 
Commission proposes to repeal the 
exemption from the 45-day waiting 
period requirement applicable to certain 
Marine Terminal Agreements. The 
Commission also proposes to correct a 
typographical error in its regulations. 
DATES: Comments are due by August 17, 
2009. 
ADDRESSES: Address all comments 
concerning this proposed rule to: Karen 
V. Gregory, Secretary, Federal Maritime 
Commission, 800 North Capitol Street, 
NW., Room 1046, Washington, DC 
20573–0001, Secretary@fmc.gov, (202) 
523–5725. 
FOR FURTHER INFORMATION CONTACT: 
Peter J. King, General Counsel, Federal 
Maritime Commission, 800 North 
Capitol Street, NW., Room 1018, 
Washington, DC 20573–0001, 
generalcounsel@fmc.gov, (202) 523– 
5740. 
SUPPLEMENTARY INFORMATION: 

Submit Comments: Submit an original 
and 15 copies of comments in paper 
form, and submit a copy in electronic 
form (Microsoft Word 2003) by e-mail to 
secretary@fmc.gov. Include in the e-mail 
subject line: ‘‘Comments on Repeal of 
Marine Terminal Agreement 
Exemption’’. 

Under section 16 of the Shipping Act, 
the Commission may exempt any class 
of agreements from the requirements of 
the Act if the Commission finds that the 
exemption will not result in substantial 
reduction in competition or be 
detrimental to commerce. 46 U.S.C. 
40103. The Commission may attach 
conditions to any exemption. Id. An 
exemption previously granted may be 
revoked, by order, after affording 
interested persons an opportunity for a 
hearing. Id. 

In Docket No. 85–10, the Commission 
determined that it would exempt certain 
marine terminal agreements from the 
45-day waiting period requirement, 
based upon its finding that such 
exemption would not substantially 
impair effective regulation by the 
Commission, be unjustly discriminatory 
or detrimental to commerce, nor result 
in a substantial reduction in 
competition within the meaning of 
Section 16 of the Shipping Act. Marine 
Terminal Agreements, 24 S.R.R. 192, 
193–194 (FMC 1987). Initially adopted 
as section 572.307, this provision was 
later re-designated as section 535.308. 

In the years since September 11, 2001, 
agreements filed with the Commission 
by marine terminal operators (MTOs) 
reveal the greater complexity of subject 
matter and the wider range of 
operational issues that the marine 
terminal industry seeks to address in 
MTO agreements. See, e.g., testimony of 
Win Froelich of the National 
Association of Waterfront Employers 
before the House Transportation and 
Infrastructure Committee, 
Subcommittee on Coast Guard and 
Maritime Transportation (June 19, 2008) 
at 8 (citing, inter alia, newly created or 
imposed responsibilities for MTOs in 
areas of traffic congestion and noise 
issues, pollution abatement, and port 
security). 

As port agreements have evolved 
beyond simple landlord-tenant issues, 
such agreements increasingly have the 
potential to incur the anticompetitive 
consequences that the Commission 
deemed unlikely when it first adopted 
the exemption. Under current rule 
535.308, marine terminal agreements 
become effective upon filing, depriving 

the Commission of pre-effectiveness 
opportunity to review the agreements 
during the statutory 45-day waiting 
period and the opportunity to seek 
access to additional information from 
the agreement parties necessary for the 
Commission to perform its statutory 
duties under section 6 of the Shipping 
Act, 46 U.S.C. 40304, 41307. The 
absence of any waiting period 
requirement for marine terminal 
agreements under section 535.308 may 
frustrate the Commission’s function of 
preventing a reduction in competition 
under section 6 of the Shipping Act, 
whether filed by public or private MTO 
parties. It therefore appears that section 
535.308 may no longer be serving the 
original intent of the Commission’s 
rulemaking. 

In addition, recent review by the 
Commission of a marine terminal 
agreement filed under § 535.308 
demonstrates that the application and 
interpretation of the exemption has 
proven relatively complex to the 
industry and to counsel: 

In considering the plain text of the cited 
provision, the operative requirements of the 
foregoing exemption specify application of 
the exemption only to: (1) An agreement, 
written or oral; (2) that applies to future, 
prospective activities; (3) that relates solely 
to marine terminal facilities and/or services; 
(4) among marine terminal operators and 
among one or more marine terminal 
operators and one or more ocean common 
carriers; and (5) that completely sets forth the 
applicable rates, charges, terms and 
conditions agreed to by the parties for the 
facilities and/or services. The burden of 
establishing the applicability of an 
exemption falls on the person claiming the 
exemption. 

Petition of Certain Marine Terminal 
Operator Parties to Agreement No. 
201199, Petition No. P2–08, Order at 5– 
6 (January 16, 2009). Further, such 
exempt agreements must not be a joint 
venture agreement, marine terminal 
conference agreement, marine terminal 
discussion agreement or marine 
terminal interconference agreement. 46 
CFR 535.308(a). The current provisions 
have underscored the potential for 
future confusion and dispute as to the 
proper application of the section 
535.308 exemption. 
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Since the adoption of § 535.308 in 
1987, relatively few agreements have 
been filed claiming the waiting period 
exemption. As the number of filings 
claiming the exemption has been 
negligible, repeal of the section will 
have minimal impact on the shipping 
industry. Moreover, where agreement 
parties experience exigent 
circumstances justifying early 
effectiveness, the Shipping Act and the 
Commission regulations allow the 
parties to seek expedited review. See 46 
U.S.C. 40304(e) and 46 CFR 535.605. 

Even with respect to the three 
agreements that claimed application of 
the section 535.308 exemption (FMC 
Agreement Nos. 201176, 201196 and 
201199), it remains subject to some 
dispute whether those agreements were 
in fact qualified for the exemption. It 
appears that the agreements may be 
ineligible for the waiting period 
exemption, or could more appropriately 
be characterized as a marine terminal 
services agreement subject to an existing 
exemption at § 535.309 or a marine 
terminal facilities agreement subject to 
an exemption at § 535.310. These 
provisions exempt marine terminal 
services agreements and marine 
terminal facilities agreements from both 
the filing and waiting period 
requirements of the Shipping Act. 46 
CFR 535.309 and 535.310. 

To be conferred antitrust immunity, 
the parties may file such marine 
terminal services agreements pursuant 
to § 535.301(b) as an ‘‘optional filing.’’ 
Repeal of § 535.308 thus may benefit the 
industry by clarifying and streamlining 
the application of the Commission’s 
regulations and by directing the 
industry to utilize the exemptions 
available under § 535.309 or § 535.310. 

I. The Proposed Rulemaking 
In view of the foregoing reasons, the 

Commission proposes to make the 
following changes to 46 CFR Part 535. 

First, the Commission proposes to 
repeal 46 CFR 535.308 by removing it 
from the CFR. 

Second, the Commission proposes to 
amend 46 CFR 535.309(b)(1) to add the 
definition of marine terminal conference 
agreement, which is currently defined 
in 46 CFR 535.308. 

Third, the Commission proposes to 
correct a typographical error in 46 CFR 
535.604(b). 

II. Statutory Review and Requests for 
Comment 

In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 601–612, the 
Chairman of the Federal Maritime 
Commission certifies that the proposed 
rule, if promulgated, would not have a 

significant economic impact on a 
substantial number of small entities. 
The regulated entities that would be 
affected by the rule are limited to 
marine terminal operators and ocean 
common carriers. Pursuant to the 
guidelines of the Small Business 
Administration, the Commission has 
determined that these entities do not 
qualify as small for the purpose of the 
Small Business Regulatory Enforcement 
Fairness Act. The rule would simply 
require that agreements between marine 
terminal operators, or between or among 
marine terminal operators and ocean 
common carriers, be made subject to the 
requirements of section 6 of the 
Shipping Act of 1984, 46 U.S.C. 40304, 
and Commission agreement rules, 46 
CFR Part 535. 

This regulatory action is not a ‘‘major 
rule’’ under 5 U.S.C. 804(2). 

List of Subjects in 46 CFR Part 535 

Ocean Common Carrier and Marine 
Terminal Operator Agreements Subject 
to the Shipping Act of 1984. 

For the reasons set forth above, the 
Federal Maritime Commission proposes 
to amend 46 CFR Part 535 Subpart C as 
follows: 

PART 535—OCEAN COMMON 
CARRIER AND MARINE TERMINAL 
OPERATOR AGREEMENTS SUBJECT 
TO THE SHIPPING ACT OF 1984 

1. The authority citation for Part 535 
continues to read as follows: 

Authority: 5 U.S.C. 553; 46 U.S.C. 1701– 
1707, 1709–1710, 1712 and 1714–1718; 
Public Law 105–258, 112 Stat. 1902 (46 
U.S.C. 1701 note); Sec. 424, Public Law 105– 
383, 112 Stat. 3440. 

Subpart C—Exemptions 

§ 535.308 [Removed] 

2. Remove § 535.308. 
3. Amend § 535.309 by revising 

paragraph (b)(1) to read as follows: 

§ 535.309 Marine terminal services 
agreements—exemption. 

* * * * * 
(b) * * * 
(1) They do not include rates, charges, 

rules, and regulations that are 
determined through a marine terminal 
conference agreement. Marine terminal 
conference agreement means an 
agreement between or among two or 
more marine terminal operators and/or 
ocean common carriers for the conduct 
or facilitation of marine terminal 
operations that provides for the fixing of 
and adherence to uniform maritime 
terminal rates, charges, practices and 
conditions of service relating to the 

receipt, handling, and/or delivery of 
passengers or cargo for all members; and 
* * * * * 

§ 535.604 [Amended] 
4. Amend § 535.604 by removing the 

word ‘‘latter’’ and adding in its place the 
word ‘‘later’’ in paragraph (b). 

By the Commission. 
Karen V. Gregory, 
Secretary. 
[FR Doc. E9–15605 Filed 7–1–09; 8:45 am] 
BILLING CODE 6730–01–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 52 

[WC Docket No. 07–244; CC Docket No. 95– 
116; FCC 09–41] 

Local Number Portability Porting 
Interval and Validation Requirements; 
Telephone Number Portability 

AGENCY: Federal Communications 
Commission. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: The Federal Communications 
Commission (Commission) adopted a 
Further Notice of Proposed Rulemaking 
(60 FR 39136, August 1, 1995) seeking 
comment on what further steps the 
Commission should take, if any, to 
improve the process of changing 
telecommunications providers and 
discussing any new ideas that reflect 
and build upon the new one-business- 
day interval for simple ports. 
DATES: Comments are due on or before 
August 3, 2009, and reply comments are 
due on or before August 31, 2009. 
ADDRESSES: You may submit comments, 
identified by WC Docket No. 07–244 
and CC Docket No. 95–116, by any of 
the following methods: 

• Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

• Federal Communications 
Commission’s Web site: http:// 
www.fcc.gov/cgb/ecfs/. Follow the 
instructions for submitting comments. 

• E-mail: ecfs@fcc.gov, and include 
the following words in the body of the 
message, ‘‘get form.’’ A sample form and 
directions will be sent in response. 
Include the docket number(s) in the 
subject line of the message. 

• Mail: Secretary, Federal 
Communications Commission, 445 12th 
Street, SW., Washington, DC 20554. 

• Hand Delivery/Courier: 236 
Massachusetts Avenue, NE., Suite 110, 
Washington, DC 20002. 

• People with Disabilities: Contact the 
FCC to request reasonable 
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accommodations (accessible format 
documents, sign language interpreters, 
CART, etc.) by e-mail: FCC504@fcc.gov 
or phone: 202–418–0530 or TTY: 202– 
418–0432. 

All submissions received must 
include the agency name and docket 
numbers for this rulemaking, WC 
Docket No. 07–244 and CC Docket No. 
95–116. All comments received will be 
posted without change to http:// 
www.fcc.gov/cgb/ecfs. For detailed 
instructions for submitting comments 
and additional information on the 
rulemaking process, see the 
SUPPLEMENTARY INFORMATION section of 
this document. 

FOR FURTHER INFORMATION CONTACT: 
Michelle Sclater, Wireline Competition 
Bureau, (202) 418–0388. 

SUPPLEMENTARY INFORMATION: This is a 
summary of the Commission’s Further 
Notice of Proposed Rulemaking 
(FNPRM) in WC Docket No. 07–244 and 
CC Docket No. 95–116, FCC 09–41, 
adopted May 13, 2009 and released May 
13, 2009. The complete text of this 
document is available for inspection 
and copying during normal business 
hours in the FCC Reference Information 
Center, Portals II, 445 12th Street, SW., 
Room CY–A257, Washington, DC 20554. 
This document may also be purchased 
from the Commission’s duplicating 
contractor, Best Copy and Printing, Inc., 
445 12th Street, SW., Room CY–B402, 
Washington, DC 20554, telephone (800) 
378–3160 or (202) 863–2893, facsimile 
(202) 863–2898, or via e-mail at http:// 
www.bcpiweb.com. It is also available 
on the Commission’s Web site at 
http://www.fcc.gov. 

Public Participation 

Pursuant to Sections 1.415 and 1.419 
of the Commission’s rules, 47 CFR 
1.415, 1.419, interested parties may file 
comments and reply comments on or 
before the dates indicated on the first 
page of this document. All filings 
related to this Further Notice of 
Proposed Rulemaking should refer to 
WC Docket No. 07–244 and CC Docket 
No. 95–116. Comments may be filed 
using: (1) The Commission’s Electronic 
Comment Filing System (ECFS), (2) the 
Federal Government’s eRulemaking 
Portal, or (3) by filing paper copies. See 
Electronic Filing of Documents in 
Rulemaking Proceedings, 63 FR 24121 
(1998). 

• Electronic Filers: Comments may be 
filed electronically using the Internet by 
accessing the ECFS: http://www.fcc.gov/ 
cgb/ecfs/ or the Federal eRulemaking 
Portal: http://www.regulations.gov. 
Filers should follow the instructions 

provided on the Web site for submitting 
comments. 

• For ECFS filers, if multiple docket 
or rulemaking numbers appear in the 
caption of this proceeding, filers must 
transmit one electronic copy of the 
comments for each docket or 
rulemaking number referenced in the 
caption. In completing the transmittal 
screen, filers should include their full 
name, U.S. Postal Service mailing 
address, and the applicable docket or 
rulemaking number. Parties may also 
submit an electronic comment by 
Internet e-mail. To get filing 
instructions, filers should send an e- 
mail to ecfs@fcc.gov, and include the 
following words in the body of the 
message, ‘‘get form.’’ A sample form and 
directions will be sent in response. 

• Paper Filers: Parties who choose to 
file by paper must file an original and 
four copies of each filing. If more than 
one docket or rulemaking number 
appears in the caption of this 
proceeding, filers must submit two 
additional copies for each additional 
docket or rulemaking number. Filings 
can be sent by hand or messenger 
delivery, by commercial overnight 
courier, or by first-class or overnight 
U.S. Postal Service mail (although we 
continue to experience delays in 
receiving U.S. Postal Service mail). All 
filings must be addressed to the 
Commission’s Secretary, Office of the 
Secretary, Federal Communications 
Commission. 

• The Commission’s contractor will 
receive hand-delivered or messenger- 
delivered paper filings for the 
Commission’s Secretary at 236 
Massachusetts Avenue, NE., Suite 110, 
Washington, DC 20002. The filing hours 
at this location are 8 a.m. to 7 p.m. All 
hand deliveries must be held together 
with rubber bands or fasteners. Any 
envelopes must be disposed of before 
entering the building. 

• Commercial overnight mail (other 
than U.S. Postal Service Express Mail 
and Priority Mail) must be sent to 9300 
East Hampton Drive, Capitol Heights, 
MD 20743. 

• U.S. Postal Service first-class, 
Express, and Priority mail must be 
addressed to 445 12th Street, SW., 
Washington, DC 20554. 

Parties should send a copy of their 
filings to the Competition Policy 
Division, Wireline Competition Bureau, 
Federal Communications Commission, 
Room 5–C140, 445 12th Street, SW., 
Washington, DC 20554, or by e-mail to 
cpdcopies@fcc.gov. Parties shall also 
serve one copy with the Commission’s 
copy contractor, Best Copy and Printing, 
Inc. (BCPI), Portals II, 445 12th Street, 
SW., Room CY–B402, Washington, DC 

20554, (202) 488–5300, or via e-mail to 
fcc@bcpiweb.com. 

Documents in WC Docket No. 07–244 
and CC Docket No. 95–116 will be 
available for public inspection and 
copying during business hours at the 
FCC Reference Information Center, 
Portals II, 445 12th Street, SW., Room 
CY–A257, Washington, DC 20554. The 
documents may also be purchased from 
BCPI, telephone (202) 488–5300, 
facsimile (202) 488–5563, TTY (202) 
488–5562, e-mail fcc@bcpiweb.com. 

Synopsis of Notice of Proposed 
Rulemaking 

Through this FNPRM, the 
Commission seeks comment on what 
further steps, if any, it should take to 
improve the process of changing 
telecommunications providers and 
discuss any new ideas that reflect and 
build upon the new one business day 
interval. The Commission asks parties to 
address whether there are additional 
ways to streamline the number porting 
processes or improve efficiencies for 
simple and non-simple ports. For 
example, should the Commission 
modify the definition of simple ports? 
Are different or additional information 
fields necessary for completing simple 
ports? Is it appropriate to standardize 
Local Service Request forms and, if so, 
how should that be accomplished? Is a 
single standard time interval in which 
providers must return Customer Service 
Record requests appropriate? Finally, 
what are the benefits and burdens, 
especially the burdens on small entities, 
of adopting any new rules regarding the 
porting process? 

Initial Regulatory Flexibility Analysis 
1. As required by the Regulatory 

Flexibility Act of 1980, as amended 
(RFA), the Commission has prepared the 
present Initial Regulatory Flexibility 
Analysis (IRFA) of the possible 
significant economic impact on small 
entities that might result from this 
FNPRM. Written public comments are 
requested on this IRFA. Comments must 
be identified as responses to the IRFA 
and must be filed by the deadlines for 
comments on the FNPRM provided 
above. The Commission will send a 
copy of the FNPRM, including this 
IRFA, to the Chief Counsel for Advocacy 
of the Small Business Administration. 
In addition, the FNPRM and the IRFA 
(or summaries thereof) will be 
published in the Federal Register. 

A. Need for, and Objective of, the 
Proposed Rules 

2. The Commission now requires 
providers subject to its local number 
portability rules to complete simple 
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wireline-to-wireline and simple 
intermodal ports within one business 
day. The Commission believes that a 
one-business day porting interval is a 
much needed improvement over the 
previous four-business day interval— 
one that will provide considerable 
immediate benefits to consumers. It is 
important, however, that the 
Commission remains vigilant in its 
efforts to improve the effectiveness and 
efficiency of the porting process as 
technological and market developments 
demand. Therefore, and in light of the 
actions recently taken, the Commission 
asks commenters to refresh the record 
on what further steps it should take, if 
any, to improve the process of changing 
telecommunications providers and 
discuss any new ideas that reflect and 
build upon the new one-business day 
interval. The Commission asks parties to 
address whether there are additional 
ways to streamline the number porting 
processes or improve efficiencies for 
simple and non-simple ports. For 
example, should the Commission 
modify the definition of a simple port? 
Are different or additional information 
fields are necessary for completing 
simple ports? Is it appropriate to 
standardize Local Service Request forms 
and, if so, how that could should that 
be accomplished? Is a single standard 
time interval in which providers must 
return Customer Service Record 
requests appropriate? Finally, what are 
the benefits and burdens, especially the 
burdens on small entities, of adopting 
any new rules regarding the porting 
process? 

B. Legal Basis 
3. The legal basis for any action that 

may be taken pursuant to this FNPRM 
is contained in Sections 1, 4(i), 4(j), 251, 
and 303(r) of the Communications Act 
of 1934, as amended, 47 U.S.C. 151, 
154(i)–(j), 251, 303(r). 

C. Description and Estimate of the 
Number of Small Entities to Which the 
Proposed Rules Will Apply 

4. The RFA directs agencies to 
provide a description of and, where 
feasible, an estimate of the number of 
small entities that may be affected by 
the rules adopted herein. The RFA 
generally defines the term ‘‘small 
entity’’ as having the same meaning as 
the terms ‘‘small business,’’ ‘‘small 
organization,’’ and ‘‘small governmental 
jurisdiction.’’ In addition, the term 
‘‘small business’’ has the same meaning 
as the term ‘‘small business concern’’ 
under the Small Business Act. A small 
business concern is one which: (1) Is 
independently owned and operated; (2) 
is not dominant in its field of operation; 

and (3) satisfies any additional criteria 
established by the SBA. 

5. Small Businesses. Nationwide, 
there are a total of approximately 22.4 
million small businesses according to 
SBA data. 

6. Small Organizations. Nationwide, 
there are approximately 1.6 million 
small organizations. 

1. Wireline Carriers and Service 
Providers 

7. The Commission has included 
small incumbent local exchange carriers 
(LECs) in this present RFA analysis. As 
noted above, a ‘‘small business’’ under 
the RFA is one that, inter alia, meets the 
pertinent small business size standard 
(e.g., a telephone communications 
business having 1,500 or fewer 
employees) and ‘‘is not dominant in its 
field of operation.’’ The SBA’s Office of 
Advocacy contends that, for RFA 
purposes, small incumbent LECs are not 
dominant in their field of operation 
because any such dominance is not 
‘‘national’’ in scope. The Commission 
has therefore included small incumbent 
LECs in this RFA analysis, although it 
emphasizes that this RFA action has no 
effect on Commission analyses and 
determinations in other, non-RFA 
contexts. 

8. Incumbent LECs. Neither the 
Commission nor the SBA has developed 
a small business size standard 
specifically for incumbent LECs. The 
appropriate size standard under SBA 
rules is for the category Wired 
Telecommunications Carriers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 1,303 
carriers have reported that they are 
engaged in the provision of incumbent 
local exchange services. Of these 1,303 
carriers, an estimated 1,020 have 1,500 
or fewer employees and 283 have more 
than 1,500 employees. Consequently, 
the Commission estimates that most 
providers of incumbent local exchange 
service are small businesses that may be 
affected by our action. 

9. Competitive LECs, Competitive 
Access Providers (CAPs), ‘‘Shared- 
Tenant Service Providers,’’ and ‘‘Other 
Local Service Providers.’’ Neither the 
Commission nor the SBA has developed 
a small business size standard 
specifically for these service providers. 
The appropriate size standard under 
SBA rules is for the category Wired 
Telecommunications Carriers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 859 
carriers have reported that they are 
engaged in the provision of either 
competitive access provider services or 

competitive LEC services. Of these 859 
carriers, an estimated 741 have 1,500 or 
fewer employees and 118 have more 
than 1,500 employees. In addition, 16 
carriers have reported that they are 
‘‘Shared-Tenant Service Providers,’’ and 
all 16 are estimated to have 1,500 or 
fewer employees. In addition, 44 
carriers have reported that they are 
‘‘Other Local Service Providers.’’ Of the 
44, an estimated 43 have 1,500 or fewer 
employees and one has more than 1,500 
employees. Consequently, the 
Commission estimates that most 
providers of competitive local exchange 
service, competitive access providers, 
‘‘Shared-Tenant Service Providers,’’ and 
‘‘Other Local Service Providers’’ are 
small entities. 

10. Interexchange Carriers (IXCs). 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for providers of 
interexchange services. The appropriate 
size standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 330 carriers have 
reported that they are engaged in the 
provision of interexchange service. Of 
these, an estimated 309 have 1,500 or 
fewer employees and 21 have more than 
1,500 employees. Consequently, the 
Commission estimates that the majority 
of IXCs are small entities that may be 
affected by our action. 

11. Local Resellers. The SBA has 
developed a small business size 
standard for the category of 
Telecommunications Resellers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 184 
carriers have reported that they are 
engaged in the provision of local resale 
services. Of these, an estimated 181 
have 1,500 or fewer employees and 
three have more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of local 
resellers are small entities that may be 
affected by our action. 

12. Toll Resellers. The SBA has 
developed a small business size 
standard for the category of 
Telecommunications Resellers. Under 
that size standard, such a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 881 
carriers have reported that they are 
engaged in the provision of toll resale 
services. Of these, an estimated 853 
have 1,500 or fewer employees and 28 
have more than 1,500 employees. 
Consequently, the Commission 
estimates that the majority of toll 
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resellers are small entities that may be 
affected by our action. 

13. Operator Service Providers (OSPs). 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for operator 
service providers. The appropriate size 
standard under SBA rules is for the 
category Wired Telecommunications 
Carriers. Under that size standard, such 
a business is small if it has 1,500 or 
fewer employees. According to 
Commission data, 23 carriers have 
reported that they are engaged in the 
provision of operator services. Of these, 
an estimated 22 have 1,500 or fewer 
employees and one has more than 1,500 
employees. Consequently, the 
Commission estimates that the majority 
of OSPs are small entities that may be 
affected by our action. 

14. Prepaid Calling Card Providers. 
Neither the Commission nor the SBA 
has developed a small business size 
standard specifically for prepaid calling 
card providers. The appropriate size 
standard under SBA rules is for the 
category Telecommunications Resellers. 
Under that size standard, such a 
business is small if it has 1,500 or fewer 
employees. According to Commission 
data, 104 carriers have reported that 
they are engaged in the provision of 
prepaid calling cards. Of these, 102 are 
estimated to have 1,500 or fewer 
employees and two have more than 
1,500 employees. Consequently, the 
Commission estimates that all or the 
majority of prepaid calling card 
providers are small entities that may be 
affected by our action. 

15. 800 and 800–Like Service 
Subscribers. These toll-free services fall 
within the broad economic census 
category of Telecommunications 
Resellers. This category ‘‘comprises 
establishments engaged in purchasing 
access and network capacity from 
owners and operators of 
telecommunications networks and 
reselling wired and wireless 
telecommunications services (except 
satellite) to businesses and households. 
Establishments in this industry resell 
telecommunications; they do not 
operate transmission facilities and 
infrastructure.’’ The SBA has developed 
a small business size standard for this 
category, which is: all such firms having 
1,500 or fewer employees. Census 
Bureau data for 2002 show that there 
were 1,646 firms in this category that 
operated for the entire year. Of this 
total, 1,642 firms had employment of 
999 or fewer employees, and four firms 
had employment of 1,000 employees or 
more. Thus, the majority of these firms 
can be considered small. Additionally, 
it may be helpful to know the total 

numbers of telephone numbers assigned 
in these services. Commission data 
show that, as of June 2006, the total 
number of 800 numbers assigned was 
7,647,941, the total number of 888 
numbers assigned was 5,318,667, the 
total number of 877 numbers assigned 
was 4,431,162, and the total number of 
866 numbers assigned was 6,008,976. 

a. International Service Providers 
16. The first category, Satellite 

Telecommunications, ‘‘comprises 
establishments primarily engaged in 
providing point-to-point 
telecommunications services to other 
establishments in the 
telecommunications and broadcasting 
industries by forwarding and receiving 
communications signals via a system of 
satellites or reselling satellite 
telecommunications.’’ The size standard 
for this industry is $15.0 million; the 
NACIS code is 517410. For this 
category, Census Bureau data for 2002 
show that there were a total of 371 firms 
that operated for the entire year. Of this 
total, 307 firms had annual receipts of 
under $10 million, and 26 firms had 
receipts of $10 million to $24,999,999. 
Consequently, the Commission 
estimates that the majority of Satellite 
Telecommunications firms are small 
entities that might be affected by our 
action. 

17. The second category of Other 
Telecommunications ‘‘comprises 
establishments primarily engaged in (1) 
providing specialized 
telecommunications applications, such 
as satellite tracking, communications 
telemetry, and radar station operations; 
or (2) providing satellite terminal 
stations and associated facilities 
operationally connected with one or 
more terrestrial communications 
systems and capable of transmitting 
telecommunications to or receiving 
telecommunications from satellite 
systems.’’ The size standard for this 
category is $25.0 million and the NAICS 
code is 517919. For this category, 
Census Bureau data for 2002 show that 
there were a total of 332 firms that 
operated for the entire year. Of this 
total, 274 firms had annual receipts of 
under $24,999,999. Consequently, the 
Commission estimates that the majority 
of Other Telecommunications firms are 
small entities that might be affected by 
our action. 

2. Wireless Telecommunications Service 
Providers 

18. Below, for those services subject 
to auctions, the Commission notes that, 
as a general matter, the number of 
winning bidders that qualify as small 
businesses at the close of an auction 

does not necessarily represent the 
number of small businesses currently in 
service. Also, the Commission does not 
generally track subsequent business size 
unless, in the context of assignments or 
transfers, unjust enrichment issues are 
implicated. 

19. Wireless Service Providers. The 
SBA has developed a small business 
size standard for wireless firms within 
the two broad economic census 
categories of ‘‘Paging’’ and ‘‘Cellular and 
Other Wireless Telecommunications.’’ 
Under both SBA categories, a wireless 
business is small if it has 1,500 or fewer 
employees. For the census category of 
Paging, Census Bureau data for 2002 
show that there were 807 firms in this 
category that operated for the entire 
year. Of this total, 804 firms had 
employment of 999 or fewer employees, 
and three firms had employment of 
1,000 employees or more. Thus, under 
this category and associated small 
business size standard, the majority of 
firms can be considered small. For the 
census category of Cellular and Other 
Wireless Telecommunications, Census 
Bureau data for 2002 show that there 
were 1,397 firms in this category that 
operated for the entire year. Of this 
total, 1,378 firms had employment of 
999 or fewer employees, and 19 firms 
had employment of 1,000 employees or 
more. Thus, under this second category 
and size standard, the majority of firms 
can, again, be considered small. The 
Commission notes that that the 
categories of ‘‘Paging’’ and ‘‘Cellular and 
Other Wireless Telecommunications’’ 
are now obsolete, and have been 
replaced with a new category, ‘‘Wireless 
Telecommunications Carriers (except 
Satellite).’’ Under this new category, a 
wireless business is small if it has 1,500 
or few employees. 

20. Wireless Telephony. Wireless 
telephony includes cellular, personal 
communications services (PCS), and 
specialized mobile radio (SMR) 
telephony carriers. As noted above, the 
SBA has developed a small business 
size standard for ‘‘Wireless 
Telecommunications Carriers (except 
Satellite).’’ Under that SBA small 
business size standard, a business is 
small if it has 1,500 or fewer employees. 
According to Commission data, 432 
carriers reported that they were engaged 
in the provision of wireless telephony. 
The Commission has estimated that 221 
of these are small under the SBA small 
business size standard. 

21. Broadband Personal 
Communications Service. The 
broadband Personal Communications 
Service (PCS) spectrum is divided into 
six frequency blocks designated A 
through F, and the Commission has held 
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auctions for each block. The 
Commission defined ‘‘small entity’’ for 
Blocks C and F as an entity that has 
average gross revenues of $40 million or 
less in the three previous calendar 
years. For Block F, an additional 
classification for ‘‘very small business’’ 
was added and is defined as an entity 
that, together with its affiliates, has 
average gross revenues of not more than 
$15 million for the preceding three 
calendar years.’’ These standards 
defining ‘‘small entity’’ in the context of 
broadband PCS auctions have been 
approved by the SBA. No small 
businesses, within the SBA-approved 
small business size standards bid 
successfully for licenses in Blocks A 
and B. There were 90 winning bidders 
that qualified as small entities in the 
Block C auctions. A total of 93 small 
and very small business bidders won 
approximately 40 percent of the 1,479 
licenses for Blocks D, E, and F. On 
March 23, 1999, the Commission re- 
auctioned 347 C, D, E, and F Block 
licenses. There were 48 small business 
winning bidders. On January 26, 2001, 
the Commission completed the auction 
of 422 C and F Broadband PCS licenses 
in Auction No. 35. Of the 35 winning 
bidders in this auction, 29 qualified as 
‘‘small’’ or ‘‘very small’’ businesses. 
Subsequent events, concerning Auction 
35, including judicial and agency 
determinations, resulted in a total of 163 
C and F Block licenses being available 
for grant. 

22. Narrowband Personal 
Communications Services. The 
Commission held an auction for 
Narrowband PCS licenses that 
commenced on July 25, 1994, and 
closed on July 29, 1994. A second 
auction commenced on October 26, 
1994 and closed on November 8, 1994. 
For purposes of the first two 
Narrowband PCS auctions, ‘‘small 
businesses’’ were entities with average 
gross revenues for the prior three 
calendar years of $40 million or less. 
Through these auctions, the 
Commission awarded a total of 41 
licenses, 11 of which were obtained by 
four small businesses. To ensure 
meaningful participation by small 
business entities in future auctions, the 
Commission adopted a two-tiered small 
business size standard in the 
Narrowband PCS Second Report and 
Order. A ‘‘small business’’ is an entity 
that, together with affiliates and 
controlling interests, has average gross 
revenues for the three preceding years of 
not more than $40 million. A ‘‘very 
small business’’ is an entity that, 
together with affiliates and controlling 
interests, has average gross revenues for 

the three preceding years of not more 
than $15 million. The SBA has 
approved these small business size 
standards. A third auction commenced 
on October 3, 2001 and closed on 
October 16, 2001. Here, five bidders 
won 317 (Metropolitan Trading Areas 
and nationwide) licenses. Three of these 
claimed status as a small or very small 
entity and won 311 licenses. 

23. 220 MHz Radio Service—Phase I 
Licensees. The 220 MHz service has 
both Phase I and Phase II licenses. Phase 
I licensing was conducted by lotteries in 
1992 and 1993. There are approximately 
1,515 such non-nationwide licensees 
and four nationwide licensees currently 
authorized to operate in the 220 MHz 
band. The Commission has not 
developed a small business size 
standard for small entities specifically 
applicable to such incumbent 220 MHz 
Phase I licensees. To estimate the 
number of such licensees that are small 
businesses, the Commission applies the 
small business size standard under the 
SBA rules applicable to ‘‘Cellular and 
Other Wireless Telecommunications’’ 
companies. This category provides that 
a small business is a wireless company 
employing no more than 1,500 persons. 
Census Bureau data for 2002 show that 
there were 1,397 firms in this category 
that operated for the entire year. Of this 
total, 1,378 firms had employment of 
999 or fewer employees, and 19 firms 
had employment of 1,000 employees or 
more. Thus, under this category and size 
standard, the majority of firms can be 
considered small. 

24. 220 MHz Radio Service—Phase II 
Licensees. The 220 MHz service has 
both Phase I and Phase II licenses. The 
Phase II 220 MHz service is a new 
service and is subject to spectrum 
auctions. In the 220 MHz Third Report 
and Order, the Commission adopted a 
small business size standard for ‘‘small’’ 
and ‘‘very small’’ businesses for 
purposes of determining their eligibility 
for special provisions such as bidding 
credits and installment payments. This 
small business size standard indicates 
that a ‘‘small business’’ is an entity that, 
together with its affiliates and 
controlling principals, has average gross 
revenues not exceeding $15 million for 
the preceding three years. A ‘‘very small 
business’’ is an entity that, together with 
its affiliates and controlling principals, 
has average gross revenues that do not 
exceed $3 million for the preceding 
three years. The SBA has approved 
these small business size standards. 
Auctions of Phase II licenses 
commenced on September 15, 1998, and 
closed on October 22, 1998. In the first 
auction, 908 licenses were auctioned in 
three different-sized geographic areas: 

Three nationwide licenses, 30 Regional 
Economic Area Group (EAG) Licenses, 
and 875 Economic Area (EA) Licenses. 
Of the 908 licenses auctioned, 693 were 
sold. Thirty-nine small businesses won 
licenses in the first 220 MHz auction. 
The second auction included 225 
licenses: 216 EA licenses and 9 EAG 
licenses. Fourteen companies claiming 
small business status won 158 licenses. 
A third auction included four licenses: 
2 BEA licenses and 2 EAG licenses in 
the 220 MHz Service. No small or very 
small business won any of these 
licenses. 

25. 800 MHz and 900 MHz 
Specialized Mobile Radio Licenses. The 
Commission awards ‘‘small entity’’ and 
‘‘very small entity’’ bidding credits in 
auctions for Specialized Mobile Radio 
(SMR) geographic area licenses in the 
800 MHz and 900 MHz bands to firms 
that had revenues of no more than $15 
million in each of the three previous 
calendar years, or that had revenues of 
no more than $3 million in each of the 
previous calendar years, respectively. 
These bidding credits apply to SMR 
providers in the 800 MHz and 900 MHz 
bands that either hold geographic area 
licenses or have obtained extended 
implementation authorizations. The 
Commission does not know how many 
firms provide 800 MHz or 900 MHz 
geographic area SMR service pursuant 
to extended implementation 
authorizations, nor how many of these 
providers have annual revenues of no 
more than $15 million. One firm has 
over $15 million in revenues. The 
Commission assumes, for purposes here, 
that all of the remaining existing 
extended implementation 
authorizations are held by small 
entities, as that term is defined by the 
SBA. The Commission has held 
auctions for geographic area licenses in 
the 800 MHz and 900 MHz SMR bands. 
There were 60 winning bidders that 
qualified as small or very small entities 
in the 900 MHz SMR auctions. Of the 
1,020 licenses won in the 900 MHz 
auction, bidders qualifying as small or 
very small entities won 263 licenses. In 
the 800 MHz auction, 38 of the 524 
licenses won were won by small and 
very small entities. 

26. 700 MHz Guard Band Licensees. 
In the 700 MHz Guard Band Order, the 
Commission adopted a small business 
size standard for ‘‘small businesses’’ and 
‘‘very small businesses’’ for purposes of 
determining their eligibility for special 
provisions such as bidding credits and 
installment payments. A ‘‘small 
business’’ is an entity that, together with 
its affiliates and controlling principals, 
has average gross revenues not 
exceeding $15 million for the preceding 
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three years. Additionally, a ‘‘very small 
business’’ is an entity that, together with 
its affiliates and controlling principals, 
has average gross revenues that are not 
more than $3 million for the preceding 
three years. An auction of 52 Major 
Economic Area (MEA) licenses 
commenced on September 6, 2000, and 
closed on September 21, 2000. Of the 
104 licenses auctioned, 96 licenses were 
sold to nine bidders. Five of these 
bidders were small businesses that won 
a total of 26 licenses. A second auction 
of 700 MHz Guard Band licenses 
commenced on February 13, 2001 and 
closed on February 21, 2001. All eight 
of the licenses auctioned were sold to 
three bidders. One of these bidders was 
a small business that won a total of two 
licenses. Subsequently, in the 700 MHz 
Second Report and Order, the 
Commission reorganized the licenses 
pursuant to an agreement among most of 
the licensees, resulting in a spectral 
relocation of the first set of paired 
spectrum block licenses, and an 
elimination of the second set of paired 
spectrum block licenses (many of which 
were already vacant, reclaimed by the 
Commission from Nextel). A single 
licensee that did not participate in the 
agreement was grandfathered in the 
initial spectral location for its two 
licenses in the second set of paired 
spectrum blocks. Accordingly, at this 
time there are 54 licenses in the 700 
MHz Guard Bands and there is no 
auction data applicable to determine 
which are held by small businesses. 

27. 39 GHz Service. The Commission 
created a special small business size 
standard for 39 GHz licenses—an entity 
that has average gross revenues of $40 
million or less in the three previous 
calendar years. An additional size 
standard for ‘‘very small business’’ is: 
An entity that, together with affiliates, 
has average gross revenues of not more 
than $15 million for the preceding three 
calendar years. The SBA has approved 
these small business size standards. The 
auction of the 2,173 39 GHz licenses 
began on April 12, 2000 and closed on 
May 8, 2000. The 18 bidders who 
claimed small business status won 849 
licenses. Consequently, the Commission 
estimates that 18 or fewer 39 GHz 
licensees are small entities that may be 
affected by the rules and policies 
adopted herein. 

28. Wireless Cable Systems. Wireless 
cable systems use 2 GHz band 
frequencies of the Broadband Radio 
Service (‘‘BRS’’), formerly Multipoint 
Distribution Service (‘‘MDS’’), and the 
Educational Broadband Service (‘‘EBS’’), 
formerly Instructional Television Fixed 
Service (‘‘ITFS’’), to transmit video 
programming and provide broadband 

services to residential subscribers. 
These services were originally designed 
for the delivery of multichannel video 
programming, similar to that of 
traditional cable systems, but over the 
past several years licensees have 
focused their operations instead on 
providing two-way high-speed Internet 
access services. The Commission 
estimates that the number of wireless 
cable subscribers is approximately 
100,000, as of March 2005. Local 
Multipoint Distribution Service 
(‘‘LMDS’’) is a fixed broadband point-to- 
multipoint microwave service that 
provides for two-way video 
telecommunications. As described 
below, the SBA small business size 
standard for the broad census category 
of Cable and Other Program 
Distribution, which consists of such 
entities generating $13.5 million or less 
in annual receipts, appears applicable to 
MDS, ITFS and LMDS. Other standards 
also apply, as described. 

29. The Commission has defined 
small MDS (now BRS) and LMDS 
entities in the context of Commission 
license auctions. In the 1996 MDS 
auction, the Commission defined a 
small business as an entity that had 
annual average gross revenues of less 
than $40 million in the previous three 
calendar years. This definition of a 
small entity in the context of MDS 
auctions has been approved by the SBA. 
In the MDS auction, 67 bidders won 493 
licenses. Of the 67 auction winners, 61 
claimed status as a small business. At 
this time, the Commission estimates that 
of the 61 small business MDS auction 
winners, 48 remain small business 
licensees. In addition to the 48 small 
businesses that hold BTA 
authorizations, there are approximately 
392 incumbent MDS licensees that have 
gross revenues that are not more than 
$40 million and are thus considered 
small entities. MDS licensees and 
wireless cable operators that did not 
receive their licenses as a result of the 
MDS auction fall under the SBA small 
business size standard for Cable and 
Other Program Distribution. Information 
available to us indicates that there are 
approximately 850 of these licensees 
and operators that do not generate 
revenue in excess of $13.5 million 
annually. Therefore, the Commission 
estimates that there are approximately 
850 small entity MDS (or BRS) 
providers, as defined by the SBA and 
the Commission’s auction rules. 

30. Educational institutions are 
included in this analysis as small 
entities; however, the Commission has 
not created a specific small business 
size standard for ITFS (now EBS). The 
Commission estimates that there are 

currently 2,032 ITFS (or EBS) licensees, 
and all but 100 of the licenses are held 
by educational institutions. Thus, the 
Commission estimates that at least 1,932 
ITFS licensees are small entities. 

31. In the 1998 and 1999 LMDS 
auctions, the Commission defined a 
small business as an entity that has 
annual average gross revenues of less 
than $40 million in the previous three 
calendar years. Moreover, the 
Commission added an additional 
classification for a ‘‘very small 
business,’’ which was defined as an 
entity that had annual average gross 
revenues of less than $15 million in the 
previous three calendar years. These 
definitions of ‘‘small business’’ and 
‘‘very small business’’ in the context of 
the LMDS auctions have been approved 
by the SBA. In the first LMDS auction, 
104 bidders won 864 licenses. Of the 
104 auction winners, 93 claimed status 
as small or very small businesses. In the 
LMDS re-auction, 40 bidders won 161 
licenses. Based on this information, the 
Commission believes that the number of 
small LMDS licenses will include the 93 
winning bidders in the first auction and 
the 40 winning bidders in the re- 
auction, for a total of 133 small entity 
LMDS providers as defined by the SBA 
and the Commission’s auction rules. 

32. Local Multipoint Distribution 
Service. Local Multipoint Distribution 
Service (LMDS) is a fixed broadband 
point-to-multipoint microwave service 
that provides for two-way video 
telecommunications. The auction of the 
1,030 LMDS licenses began on February 
18, 1998 and closed on March 25, 1998. 
The Commission established a small 
business size standard for LMDS 
licensees as an entity that has average 
gross revenues of less than $40 million 
in the three previous calendar years. An 
additional small business size standard 
for ‘‘very small business’’ was added as 
an entity that, together with its affiliates, 
has average gross revenues of not more 
than $15 million for the preceding three 
calendar years. The SBA has approved 
these small business size standards in 
the context of LMDS auctions. There 
were 93 winning bidders that qualified 
as small entities in the LMDS auctions. 
A total of 93 small and very small 
business bidders won approximately 
277 A Block licenses and 387 B Block 
licenses. On March 27, 1999, the 
Commission re-auctioned 161 licenses; 
there were 40 winning bidders. Based 
on this information, the Commission 
concludes that the number of small 
LMDS licenses consists of the 93 
winning bidders in the first auction and 
the 40 winning bidders in the re- 
auction, for a total of 133 small entity 
LMDS providers. 
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33. 218–219 MHz Service. The first 
auction of 218–219 MHz spectrum 
resulted in 170 entities winning licenses 
for 594 Metropolitan Statistical Area 
(MSA) licenses. Of the 594 licenses, 557 
were won by entities qualifying as a 
small business. For that auction, the 
small business size standard was an 
entity that, together with its affiliates, 
has no more than a $6 million net worth 
and, after Federal income taxes 
(excluding any carry over losses), has no 
more than $2 million in annual profits 
each year for the previous two years. In 
the 218–219 MHz Report and Order and 
Memorandum Opinion and Order, the 
Commission established a small 
business size standard for a ‘‘small 
business’’ as an entity that, together 
with its affiliates and persons or entities 
that hold interests in such an entity and 
their affiliates, has average annual gross 
revenues not to exceed $15 million for 
the preceding three years. A ‘‘very small 
business’’ is defined as an entity that, 
together with its affiliates and persons 
or entities that hold interests in such an 
entity and its affiliates, has average 
annual gross revenues not to exceed $3 
million for the preceding three years. 
The Commission cannot estimate, 
however, the number of licenses that 
will be won by entities qualifying as 
small or very small businesses under 
our rules in future auctions of 218–219 
MHz spectrum. 

34. 24 GHz—Incumbent Licensees. 
This analysis may affect incumbent 
licensees who were relocated to the 24 
GHz band from the 18 GHz band and 
applicants who wish to provide services 
in the 24 GHz band. The applicable SBA 
small business size standard is that of 
‘‘Cellular and Other Wireless 
Telecommunications’’ companies. This 
category provides that such a company 
is small if it employs no more than 
1,500 persons. According to Census 
Bureau data for 1997, there were 977 
firms in this category, total, that 
operated for the entire year. Of this 
total, 965 firms had employment of 999 
or fewer employees, and an additional 
12 firms had employment of 1,000 
employees or more. Thus, under this 
size standard, the great majority of firms 
can be considered small. These broader 
census data notwithstanding, the 
Commission believes that there are only 
two licensees in the 24 GHz band that 
were relocated from the 18 GHz band, 
Teligent and TRW, Inc. It is our 
understanding that Teligent and its 
related companies have less than 1,500 
employees, though this may change in 
the future. TRW is not a small entity. 
Thus, only one incumbent licensee in 

the 24 GHz band is a small business 
entity. 

35. 24 GHz—Future Licensees. With 
respect to new applicants in the 24 GHz 
band, the small business size standard 
for ‘‘small business’’ is an entity that, 
together with controlling interests and 
affiliates, has average annual gross 
revenues for the three preceding years 
not in excess of $15 million. ‘‘Very 
small business’’ in the 24 GHz band is 
an entity that, together with controlling 
interests and affiliates, has average gross 
revenues not exceeding $3 million for 
the preceding three years. The SBA has 
approved these small business size 
standards. These size standards will 
apply to the future auction, if held. 

3. Cable and OVS Operators 
36. Cable Television Distribution 

Services. Since 2007, these services 
have been defined within the broad 
economic census category of Wired 
Telecommunications Carriers; that 
category is defined as follows: ‘‘This 
industry comprises establishments 
primarily engaged in operating and/or 
providing access to transmission 
facilities and infrastructure that they 
own and/or lease for the transmission of 
voice, data, text, sound, and video using 
wired telecommunications networks. 
Transmission facilities may be based on 
a single technology or a combination of 
technologies.’’ The SBA has developed 
a small business size standard for this 
category, which is: All such firms 
having 1,500 or fewer employees. To 
gauge small business prevalence for 
these cable services the Commission 
must, however, use current census data 
that are based on the previous category 
of Cable and Other Program Distribution 
and its associated size standard; that 
size standard was: All such firms having 
$13.5 million or less in annual receipts. 
According to Census Bureau data for 
2002, there were a total of 1,191 firms 
in this previous category that operated 
for the entire year. Of this total, 1,087 
firms had annual receipts of under $10 
million, and 43 firms had receipts of 
$10 million or more but less than $25 
million. Thus, the majority of these 
firms can be considered small. 

37. Cable Companies and Systems. 
The Commission has also developed its 
own small business size standards, for 
the purpose of cable rate regulation. 
Under the Commission’s rules, a ‘‘small 
cable company’’ is one serving 400,000 
or fewer subscribers, nationwide. 
Industry data indicate that, of 1,076 
cable operators nationwide, all but 
eleven are small under this size 
standard. In addition, under the 
Commission’s rules, a ‘‘small system’’ is 
a cable system serving 15,000 or fewer 

subscribers. Industry data indicate that, 
of 7,208 systems nationwide, 6,139 
systems have under 10,000 subscribers, 
and an additional 379 systems have 
10,000–19,999 subscribers. Thus, under 
this second size standard, most cable 
systems are small. 

38. Cable System Operators. The 
Communications Act of 1934, as 
amended, also contains a size standard 
for small cable system operators, which 
is ‘‘a cable operator that, directly or 
through an affiliate, serves in the 
aggregate fewer than 1 percent of all 
subscribers in the United States and is 
not affiliated with any entity or entities 
whose gross annual revenues in the 
aggregate exceed $250,000,000.’’ The 
Commission has determined that an 
operator serving fewer than 677,000 
subscribers shall be deemed a small 
operator, if its annual revenues, when 
combined with the total annual 
revenues of all its affiliates, do not 
exceed $250 million in the aggregate. 
Industry data indicate that, of 1,076 
cable operators nationwide, all but ten 
are small under this size standard. The 
Commission notes that the Commission 
neither requests nor collects information 
on whether cable system operators are 
affiliated with entities whose gross 
annual revenues exceed $250 million, 
and therefore the Commission is unable 
to estimate more accurately the number 
of cable system operators that would 
qualify as small under this size 
standard. 

39. Open Video Systems (OVS). In 
1996, Congress established the open 
video system (OVS) framework, one of 
four statutorily recognized options for 
the provision of video programming 
services by local exchange carriers 
(LECs). The OVS framework provides 
opportunities for the distribution of 
video programming other than through 
cable systems. Because OVS operators 
provide subscription services, OVS 
previously fell within the now obsolete 
SBA small business size standard of 
Cable and Other Program Distribution 
Services, which consists of such entities 
having $13.5 million or less in annual 
receipts. The Commission has certified 
25 OVS operators, with some now 
providing service. Broadband service 
providers (BSPs) are currently the only 
significant holders of OVS certifications 
or local OVS franchises. As of June, 
2005, BSPs served approximately 1.4 
million subscribers, representing 1.5 
percent of all MVPD households. 
Affiliates of Residential 
Communications Network, Inc. (RCN), 
which serves about 371,000 subscribers 
as of June, 2005, is currently the largest 
BSP and 14th largest MVPD. RCN 
received approval to operate OVS 
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systems in New York City, Boston, 
Washington, D.C. and other areas. The 
Commission does not have financial 
information regarding the entities 
authorized to provide OVS, some of 
which may not yet be operational. The 
Commission thus believes that at least 
some of the OVS operators may qualify 
as small entities. 

4. Internet Service Providers 
40. Internet Service Providers. The 

SBA has developed a small business 
size standard for Internet Service 
Providers (ISPs). ISPs ‘‘provide clients 
access to the Internet and generally 
provide related services such as Web 
hosting, Web page designing, and 
hardware or software consulting related 
to Internet connectivity.’’ The new size 
standard is 500 employees. However, 
data is not yet available under this new 
standard. Under the previous SBA size 
standard, such a business is small if it 
has average annual receipts of $23 
million or less. According to Census 
Bureau data for 2002, there were 2,529 
firms in this category that operated for 
the entire year. Of these, 2,437 firms had 
annual receipts of under $10 million, 
and an additional 47 firms had receipts 
of between $10 million and 
$24,999,999. Consequently, the 
Commission estimates that the majority 
of these firms are small entities that may 
be affected by our action. 

41. All Other Information Services. 
‘‘This industry comprises 
establishments primarily engaged in 
providing other information services 
(except new syndicates and libraries 
and archives).’’ The SBA has developed 
a small business size standard for this 
category; that size standard is $7.0 
million or less in average annual 
receipts. However, data has not yet been 
collected under the new size standard, 
and so the Commission refers to data 
collected under the previous size 
standard, $6.5 million or less in average 
annual receipts. According to Census 
Bureau data for 2002, there were 155 
firms in this category that operated for 
the entire year. Of these, 138 had annual 
receipts of under $5 million, and an 
additional four firms had receipts of 
between $5 million and $9,999,999. 
Consequently, the Commission 
estimates that the majority of these firms 
are small entities that may be affected 
by our action. 

5. Equipment Manufacturers 
42. SBA small business size standards 

are given in terms of ‘‘firms.’’ Census 
Bureau data concerning computer 
manufacturers, on the other hand, are 
given in terms of ‘‘establishments.’’ The 
Commission notes that the number of 

‘‘establishments’’ is a less helpful 
indicator of small business prevalence 
in this context than would be the 
number of ‘‘firms’’ or ‘‘companies,’’ 
because the latter take into account the 
concept of common ownership or 
control. Any single physical location for 
an entity is an establishment, even 
though that location may be owned by 
a different establishment. Thus, the 
census numbers provided below may 
reflect inflated numbers of businesses in 
the given category, including the 
numbers of small businesses. 

43. Radio and Television 
Broadcasting and Wireless 
Communications Equipment 
Manufacturing. The Census Bureau 
defines this category as follows: ‘‘This 
industry comprises establishments 
primarily engaged in manufacturing 
radio and television broadcast and 
wireless communications equipment. 
Examples of products made by these 
establishments are: Transmitting and 
receiving antennas, cable television 
equipment, GPS equipment, pagers, 
cellular phones, mobile 
communications equipment, and radio 
and television studio and broadcasting 
equipment.’’ The SBA has developed a 
small business size standard for Radio 
and Television Broadcasting and 
Wireless Communications Equipment 
Manufacturing, which is: all such firms 
having 750 or fewer employees. 
According to Census Bureau data for 
2002, there were a total of 1,041 
establishments in this category that 
operated for the entire year. Of this 
total, 1,010 had employment of under 
500, and an additional 13 had 
employment of 500 to 999. Thus, under 
this size standard, the majority of firms 
can be considered small. 

44. Telephone Apparatus 
Manufacturing. The Census Bureau 
defines this category as follows: ‘‘This 
industry comprises establishments 
primarily engaged in manufacturing 
wire telephone and data 
communications equipment. These 
products may be standalone or board- 
level components of a larger system. 
Examples of products made by these 
establishments are central office 
switching equipment, cordless 
telephones (except cellular), PBX 
equipment, telephones, telephone 
answering machines, LAN modems, 
multi-user modems, and other data 
communications equipment, such as 
bridges, routers, and gateways.’’ The 
SBA has developed a small business 
size standard for Telephone Apparatus 
Manufacturing, which is: all such firms 
having 1,000 or fewer employees. 
According to Census Bureau data for 
2002, there were a total of 518 

establishments in this category that 
operated for the entire year. Of this 
total, 511 had employment of under 
1,000, and an additional 7 had 
employment of 1,000 to 2,499. Thus, 
under this size standard, the majority of 
firms can be considered small. 

45. Semiconductor and Related 
Device Manufacturing. Examples of 
manufactured devices in this category 
include ‘‘integrated circuits, memory 
chips, microprocessors, diodes, 
transistors, solar cells and other 
optoelectronic devices.’’ The SBA has 
developed a small business size 
standard for this category of 
manufacturing; that size standard is 500 
or fewer employees. According to 
Census Bureau data, there were 1,032 
establishments in this category that 
operated with payroll during 2002. Of 
these, 950 had employment of under 
500, and 42 establishments had 
employment of 500 to 999. 
Consequently, the Commission 
estimates that the majority of these 
establishments are small entities. 

46. Computer Storage Device 
Manufacturing. These establishments 
manufacture ‘‘computer storage devices 
that allow the storage and retrieval of 
data from a phase change, magnetic, 
optical, or magnetic/optical media.’’ The 
SBA has developed a small business 
size standard for this category of 
manufacturing; that size standard is 
1,000 or fewer employees. According to 
Census Bureau data, there were 170 
establishments in this category that 
operated with payroll during 2002. Of 
these, 164 had employment of under 
500, and five establishments had 
employment of 500 to 999. 
Consequently, the Commission 
estimates that the majority of these 
establishments are small entities. 

D. Description of Projected Reporting, 
Recordkeeping, and Other Compliance 
Requirements 

47. Should the Commission decide to 
adopt any rules to further improve the 
process of changing providers, such 
action could potentially result in 
increased, reduced, or otherwise 
modified recordkeeping, reporting, or 
other compliance requirements for 
affected providers of service. The 
Commission seeks comment on the 
effect of any proposals on small entities. 
Entities, especially small businesses, are 
encouraged to quantify the costs and 
benefits of any reporting, recordkeeping, 
or compliance requirement that may be 
established in this proceeding. 
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E. Steps Taken to Minimize Significant 
Economic Impact on Small Entities, and 
Significant Alternatives Considered 

48. The RFA requires an agency to 
describe any significant alternatives that 
it has considered in reaching its 
proposed approach, which may include 
the following four alternatives (among 
others): (1) The establishment of 
differing compliance and reporting 
requirements or timetables that take into 
account the resources available to small 
entities; (2) the clarification, 
consolidation, or simplification of 
compliance or reporting requirements 
under the rule for small entities; (3) the 
use of performance, rather than design, 
standards; and (4) an exemption from 
coverage of the rule, or part thereof, for 
small entities. 

49. The Commission asks commenters 
to refresh the record on what further 
steps the Commission should take to 
improve the process of changing 
providers and provide any new ideas 
that reflect and build upon the new one- 
business day interval. The Commission 
also seeks comment on the benefits and 
burdens, especially the burdens on 
small entities, of adopting any new rules 
regarding the porting process. The 
Commission expects to consider the 
economic impact on small entities, as 
identified in comments filed in response 
to the FNPRM, in reaching its final 
conclusions and taking action in this 
proceeding. 

F. Federal Rules That May Duplicate, 
Overlap, or Conflict With the Proposed 
Rules 

50. None. 

Initial Paperwork Reduction Act of 
1995 Analysis 

This document does not contain 
proposed information collection(s) 
subject to the Paperwork Reduction Act 
of 1995 (PRA), Public Law 104–13. In 
addition, therefore, it does not contain 
any new or modified ‘‘information 
collection burden for small business 
concerns with fewer than 25 
employees,’’ pursuant to the Small 
Business Paperwork Relief Act of 2002, 
Public Law 107–198, see 44 U.S.C. 
3506(c)(4). 

Ordering Clauses 
It is ordered that pursuant to Sections 

1, 4(i), 4(j), 251, and 303(r) of the 
Communications Act of 1934, as 
amended, 47 U.S.C. 151, 154(i)–(j), 251, 
303(r), the Further Notice of Proposed 
Rulemaking in WC Docket No. 07–244 
and CC Docket No. 95–116 is adopted. 

It is further ordered that the 
Commission’s Consumer and 
Governmental Affairs Bureau, Reference 

Information Center, shall send a copy of 
this Report and Order and Further 
Notice of Proposed Rulemaking, 
including the Final Regulatory 
Flexibility Analysis and the Initial 
Regulatory Flexibility Analysis, to the 
Chief Counsel for Advocacy of the Small 
Business Administration. 
Federal Communications Commission. 
Marlene H. Dortch, 
Secretary. 
[FR Doc. E9–15131 Filed 7–1–09; 8:45 am] 
BILLING CODE 6712–01–P 

DEPARTMENT OF TRANSPORTATION 

Pipeline and Hazardous Materials 
Safety Administration 

49 CFR Parts 191, 192, 193, and 195 

[Docket No. PHMSA–2008–0291] 

RIN 2137–AE33 

Pipeline Safety: Updates to Pipeline 
and Liquefied Natural Gas Reporting 
Requirements 

AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), Department of Transportation 
(DOT). 
ACTION: Notice of proposed rulemaking. 

SUMMARY: This Notice of Proposed 
Rulemaking seeks to revise the Pipeline 
Safety Regulations to improve the 
reliability and utility of data collections 
from operators of natural gas pipelines, 
hazardous liquid pipelines, and 
liquefied natural gas (LNG) facilities. 
These revisions will enhance PHMSA’s 
ability to: understand, measure, and 
assess the performance of individual 
operators and industry as a whole; 
integrate pipeline safety data to allow a 
more thorough, rigorous, and 
comprehensive understanding and 
assessment of risk; and expand and 
simplify existing electronic reporting by 
operators. These revisions will improve 
both the data and the analyses PHMSA 
relies on to make critical, safety-related 
decisions, and will facilitate PHMSA’s 
allocation of inspection and other 
resources based on a more accurate 
accounting of risk. 
DATES: Submit comments by August 31, 
2009. 
ADDRESSES: Comments should reference 
Docket No. PHMSA–2008–0291 and 
may be submitted in the following ways: 

• E-Gov Web Site: http:// 
www.regulations.gov. This Web site 
allows the public to enter comments on 
any Federal Register notice issued by 
any agency. Follow the instructions for 
submitting comments. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management System: 

U.S. Department of Transportation, 
Docket Operations, M–30, Room W12– 
140, 1200 New Jersey Avenue, SE., 
Washington, DC 20590–0001. 

• Hand Delivery: DOT Docket 
Management System, West Building 
Ground Floor, Room W12–140, 1200 
New Jersey Avenue, SE., Washington, 
DC 20590–0001 between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Instructions: If you submit your 
comments by mail, submit two copies. 
To receive confirmation that PHMSA 
received your comments, include a self- 
addressed stamped postcard. 

Note: Comments are posted without 
changes or edits to http:// 
www.regulations.gov, including any personal 
information provided. There is a privacy 
statement published on http:// 
www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Roger Little by telephone at (202) 366– 
4569 or by electronic mail at 
roger.little@dot.gov. 

SUPPLEMENTARY INFORMATION: 

I. Objective 

PHMSA is seeking to improve the use 
of incident, infrastructure, and 
performance data in its approaches to 
improve pipeline safety. As part of 
PHMSA’s strategy to become a more 
risk-based and data-driven organization, 
PHMSA is proposing the following 
general data and data management 
improvements to the pipeline safety 
regulations: 

1. Modify the scope of part 191 
addressed in 49 CFR 191.1 to reflect the 
changes made in the scope of part 192 
to the definition of gas gathering lines. 

2. Change the definition of an 
‘‘incident’’ in 49 CFR 191.3 to require an 
operator to report an explosion or fire 
not intentionally set by the operator. 
The proposal also establishes a 
volumetric basis for reporting 
unexpected or unintentional gas loss. 
These reporting changes will more 
accurately depict the safety performance 
of gas pipelines over time. 

3. Require operators to report and file 
data electronically whenever possible. 
The electronic submission of data will 
increase the accuracy and quality of 
data collected which, in turn, will 
improve PHMSA’s data integration 
efforts. Electronic submission will also 
reduce the reporting burden on 
operators. 

4. Require operators of LNG facilities 
to submit incident and annual reports. 
This data will provide valuable 
infrastructure information to PHMSA, 
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and allow for a more thorough 
evaluation of the safety performance of 
LNG facilities. 

5. Create and require participation in 
a National Registry of Pipeline and LNG 
Operators. This data will provide 
PHMSA with timely updates on 
significant and potential safety- 
impacting changes occurring under its 
purview, and help PHMSA to better 
monitor and assess operator 
performance. 

6. Require operators to use a standard 
form in electronically submitting Safety- 
Related Condition Reports and Offshore 
Pipeline Condition Reports. This will 
ensure consistency of data submitted 
across the pipeline industry. 

7. Merge the natural gas transmission 
integrity management Semi-Annual 
Performance Measures Report with the 
annual reports. Revise the leak cause 
categories listed in the annual report to 
include those nine categories listed in 
ASME B31.8S. This change will 
significantly reduce the reporting 
burden on operators by changing the 
current semi-annual requirement. 
Expand information on the natural gas 
transmission annual report to add 
information for miles of gathering lines 
by Type A and Type B gathering; class 
location information by SMYS, volume 
of commodity transported, and type of 
commodity transported. 

8. Modify hazardous liquid operator 
telephonic notification of accidents to 
require operators to have and use a 
procedure to calculate and report a 
reasonable initial estimate of released 
product and to provide an additional 
telephonic report to the National 
Response Center if significant new 
information becomes available during 
the emergency response phase. 

9. Require operators of hazardous 
liquid pipelines to submit pipeline 
information by State on the annual 
report for hazardous liquid pipelines. 
This data will allow PHMSA to improve 
its allocation of inspection and other 
resources through a better 
understanding of the infrastructure it 
regulates. 

10. Remove obsolete provisions that 
would conflict with the proposal to 
require electronic submission of all 
reports and update OMB control 
numbers for information collections. 

11. Update OMB control numbers 
assigned to information collections. 

II. Background 
The statutory authority under 49 

U.S.C. 60101 et seq. authorizes this 
proposal; these Federal Pipeline Safety 
Laws grant broad authority to the 
Pipeline and Hazardous Material Safety 
Administration to regulate pipeline 

safety. The proposed data collection and 
filing requirement revisions are wholly 
consistent with Section 15 of the PIPES 
Act of 2006 (Pub. L. 109–468, December 
26, 2006), which requires PHMSA to 
review and modify the reporting criteria 
as appropriate to ensure that the data 
accurately reflects trends over time. 

For natural gas pipeline operators 
specific reporting requirements in 49 
CFR Part 191 are found at: 

• § 191.5 telephonic notice of certain 
incidents. 

• § 191.7 Addresses for written 
reports. 

• § 191.9 Natural gas distribution 
incident report. 

• § 191.11 Natural gas distribution 
annual report. 

• § 191.15 Natural gas transmission 
and gathering incident report. 

• § 191.17 Natural gas transmission 
and gathering annual report. 

• § 191.23 Reporting safety-related 
conditions. 

• § 191.25 Filing safety-related 
condition reports. 

• § 191.27 Filing offshore pipeline 
condition reports. 

The requirement for reporting leaks 
and spills of LNG in accordance with 
Part 191 is found at § 193.2011. Part 191 
excludes LNG from many of the 
reporting requirements. 

For hazardous liquid pipeline 
operators specific reporting 
requirements in 49 CFR Part 195 are 
found at: 

• § 195.49 Annual report. 
• § 195.50 Reporting accidents. 
• § 195.52 Telephonic notice of 

certain accidents. 
• § 195.54 Accident reports. 
• § 195.55 Reporting safety-related 

conditions. 
• § 195.56 Filing safety-related 

condition reports. 
• § 195.57 Filing offshore pipeline 

condition reports. 
• § 195.58 Address for written 

reports. 
As the Nation’s repository for pipeline 

data, PHMSA’s data is used not only by 
PHMSA, but by State pipeline safety 
programs; congressional committees; 
metropolitan planners; civic 
associations and other local community 
groups; pipeline research organizations; 
industry safety experts; industry watch 
groups; the media; the public; industry 
trade associations; industry consultants; 
and members of the pipeline and energy 
industries. A significant amount of 
critical safety information is cultivated 
from PHMSA’s data through statistical 
analysis and information retrieval. One 
of the agency’s most valued assets is the 
data it collects, maintains, and analyzes 
pertaining to the industry. PHMSA is 

responsible for maintaining the most 
comprehensive collection of accident/ 
incident data for intrastate and 
interstate pipelines in the country. 
PHMSA is subject to constant and 
continued interest and scrutiny by 
numerous and varied stakeholders for 
the reliability, utility, and applicability 
of information and statistics pertaining 
to pipelines and LNG facilities, 
including the collection, tracking, and 
retrieval of historical data. PHMSA, 
therefore, must periodically modify its 
information and data collections and 
associated processes to address changes 
in industry business practices, changes 
in PHMSA’s regulations, and changes in 
PHMSA’s own data analysis strategies 
and objectives. 

As an example of one such needed 
change, LNG operators are currently 
exempt from annual and incident 
reporting requirements, whereas the 
operators of gas transmission, gas 
distribution, and hazardous liquid 
pipelines are required to report 
summary data annually and any 
incidents or accidents that meet 
reporting requirements specified in 
pipeline safety regulations. Given the 
increased number of LNG plants under 
construction, along with the 
understandable desire for PHMSA to 
better monitor the safety performance of 
this critical portion of the nation’s 
energy infrastructure, this proposal 
removes the existing exemption for this 
reporting for operators of LNG facilities. 

This proposed rule also supports 
PHMSA’s strategic objectives aimed at 
risk reduction and the continuous 
improvement of the integrity of the 
nation’s pipeline systems. The data 
collection improvements proposed in 
this proposed rule will enhance 
PHMSA’s standing analytical capability 
and strengthen PHMSA’s understanding 
of risk, all based on sound data. PHMSA 
will use the data to help drive program 
priorities and resource decisions, 
improve the ability to detect emerging 
risks, and focus prevention activities. 

III. Petitions for Rulemaking and 
Recommendations 

Petition for Rulemaking 

On November 7, 2005, the Interstate 
Natural Gas Association of America 
(INGAA) submitted a Petition for 
Rulemaking asking PHMSA to change 
the definition of an incident to 
adequately provide a method to 
normalize skewing due to inflationary 
price increases of gas lost. INGAA 
asserted that the practical effect of the 
cost based reporting threshold has 
skewed the number of incidents 
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reported upwards as the cost of natural 
gas has continued to rise. 

Under the current definition, a 
reportable incident includes estimated 
property damage, including cost of gas 
lost, of the operator or others, or both, 
of $50,000 or more (49 CFR 191.3). In 
its petition, INGAA asserts that the 
current definition effectively froze the 
dollar amount of the cost of an incident 
to 1984/1985 levels. Therefore, INGAA 
claims that, although less gas is being 
released, more incidents are being 
reported because the price of gas has 
escalated over time. INGAA 
recommended PHMSA establish a 
volume-based threshold for a reportable 
incident. A copy of the petition is in the 
docket. 

Recommendations 
This proposed rule also responds to 

various Government Accountability 
Office (GAO) and National 
Transportation Safety Board (NTSB) 
recommendations. In GAO’s report, 
entitled ‘‘Natural Gas Pipeline Safety: 
Integrity Management Benefits Public 
Safety, but Consistency of Performance 
Measure Should Be Improved,’’ (GAO– 
06–946, September, 2006), GAO stated 
that the current gas incident reporting 
requirements do not adjust for the 
changing cost of gas released in 
incidents. GAO recommended that 
PHMSA ‘‘revise the definition of a 
reportable incident to consider changes 
in the price of natural gas.’’ 

In this report GAO also recommended 
PHMSA revise reporting of performance 
measures for the integrity management 
programs to measure the impact of the 
program. GAO recommended that 
PHMSA improve the measures related 
to incidents, leaks, and failures to 
compare performance over time and 
make the measures more consistent with 
other pipeline safety measures. GAO 
also stated that the incident reporting 
requirements should adjust for changes 
in the price of natural gas, because the 
value of gas released is a key factor in 
determining whether an incident must 
be reported. 

The NTSB recommended that PHMSA 
modify 49 CFR 195.52 of the hazardous 
liquid regulations to require pipeline 
operators to have a procedure to 
calculate and provide a reasonable 
initial estimate of released product in 
the telephonic report to the National 
Response Center (NTSB Safety 
Recommendation P–07–07). NTSB also 
recommended that the hazardous liquid 
regulations require pipeline operators to 
provide an additional telephonic report 
to the National Response Center if 
significant new information becomes 
available during the emergency 

response (NTSB Safety 
Recommendation P–07–08). 

IV. Section by Section Analysis 

(1) Modifying the Scope of Part 191 To 
Reflect the Change to the Definition of 
Gas Gathering Lines 

49 CFR 191.1 
On Wednesday, March 15, 2006, 

PHMSA published a new final rule, 
redefining the definition of gas 
gathering line. Part of that rulemaking 
effort changed the scope of Part 192 
which is addressed in § 192.1. However, 
this rulemaking project inadvertently 
overlooked making the corresponding 
changes to the scope of Part 191 in 
§ 191.1 Because of this omission, 
operators of gathering lines have been 
reporting the number of miles of gas 
gathering lines by the old definition and 
not by the new. § 191.1 would be 
changed to reflect the new gas gathering 
line definition. 

(2) Changing the Definition of an 
‘‘Incident’’ 

49 CFR 191.3 
This proposal would change the 

definition of an incident in 49 CFR 
191.3 to establish a new reporting 
category: an explosion or fire not 
intentionally set by the operator. This 
proposed change would make the 
definition consistent with the accident 
reporting criteria in 49 CFR Part 195. 
The proposal also establishes a 
volumetric basis of 3,000 MCF for 
reporting unintentional gas loss. 

Justification 
Explosion or Fire Not Intentionally 

Set by the Operator 
Adding ‘‘explosion or fire not 

intentionally set by the operator’’ as a 
category to the definition of a reportable 
incident will enable PHMSA to gain 
information on significant incidents, as 
fires and explosions are major adverse 
outcomes that significantly raise the risk 
of death or injury from a pipeline 
failure. PHMSA’s analysis of its 
accident/incident database showed the 
risk of death or injury increased by a 
magnitude of four-to-five times if there 
was a fire or explosion, compared to 
incidents without a fire or explosion. 
This revision would also make the 
natural gas pipeline incident reporting 
requirement consistent with the 
reporting requirement for hazardous 
liquid pipelines. 

Volume Measure for Released Gas 
Under the existing definition, a 

reportable incident includes estimated 
property damage, including cost of gas 
lost, of the operator or others, or both, 

of $50,000 or more. Therefore, although 
less gas is being released, more 
incidents are being reported because the 
value of natural gas has escalated over 
time. This proposal would establish a 
volumetric basis for unplanned gas loss 
for reporting an incident. 

In November 2005, INGAA submitted 
a petition for rulemaking recommending 
PHMSA adopt a volume basis instead of 
the cost of gas lost. INGAA 
recommended 20,000 MCF (20 million 
standard cubic feet) as a reporting 
threshold. INGAA based this volume on 
the $50,000 reporting threshold and the 
1985 cost of gas at $2.50 per MCF. 

The definition of the term ‘‘incident’’ 
affects both natural gas distribution and 
transmission operators. A strategy and 
proposed solution to address the 
problem posed by the escalating cost of 
gas therefore must apply to both natural 
gas distribution and transmission 
operators. Historical data indicates that 
INGAA’s recommended amount of 
20,000 MCF is too high to have any 
impact on distribution incident 
reporting and would significantly 
reduce the number of gas transmission 
incident reports to PHMSA, inhibiting 
PHMSA’s ability to accurately track the 
number of incidents and to learn from 
the already small number of reportable 
incidents that occur annually. 

PHMSA proposes to revise the 
definition of incident to add a reporting 
criterion for 3,000 MCF of gas lost. 
PHMSA believes that 3,000 MCF more 
accurately represents the median 
volume of gas lost reported through 
transmission incident reports since 
2002. The 3,000 MCF proposed volume 
represents a large amount of gas from a 
small pipeline that would have less 
potential to do major damage, compared 
to a small amount of gas from a large 
pipeline (e.g. 30- to 40-inch diameter) 
that could cause major damage. 

(3) Requiring Electronic Reporting and 
Filing of Reports 

49 CFR 191.7 and 195.58 

We are proposing to require an 
operator of a regulated pipeline or 
facility as defined in § 191.3 or § 195.2 
to submit all reports to PHMSA 
electronically. 

Justification 

To improve the processing of 
submitted reports, PHMSA proposes to 
modify §§ 191.7 and 195.58 to require 
electronic reporting and updating of 
operator data in PHMSA databases. 

Electronic data submission will 
enhance efficiency while reducing 
paperwork burdens.Currently, 55–80% 
of operators submit reporting data 

VerDate Nov<24>2008 15:34 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00038 Fmt 4702 Sfmt 4702 E:\FR\FM\02JYP1.SGM 02JYP1



31678 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Proposed Rules 

electronically. The remaining operators 
submit large volumes of reporting data 
to PHMSA in paper format. Often these 
operators submit incomplete data, 
inconsistent data, and improperly filled- 
in forms. PHMSA lacks resources to 
verify individual data elements and seek 
further information to correct errors. 
Any PHMSA electronic filing 
requirement will be a function of the 
ability of the regulated industry to 
report data electronically to PHMSA. 
Given the size and technological 
capacity of pipeline operators, PHMSA 
believes the regulated industry has the 
required technological capability to 
provide required data to PHMSA 
electronically. However, should any 
operator lack the technological capacity 
for electronic reporting, we are 
proposing that the operator notify 
PHMSA and request an alternative to 
comply with this requirement. Such 
requests for alternative methods must be 
submitted to PHMSA by mail or fax. 
PHMSA specifically invites comments 
from operators on the burden the 
proposed electronic reporting 
requirement would impose. 

Mandatory electronic filing is wholly 
consistent with the E-Government Act 
of 2002 (Pub. L. 107–347) and the 
Government Paperwork Elimination Act 
of 1998 (Pub. L. 105–277) requirements. 
By placing required data fields in an 
electronic form pipeline and liquefied 
natural gas facility operators will submit 
more concise, complete, and accurate 
information in a format that will 
improve PHMSA’s ability to use the 
information, ensure compliance, and 
reduce risk. PHMSA has the authority 
and sufficient justification for requiring 
data collection on pipeline-related 
matters by electronic filing. As 
discussed above, electronic filing, as 
encouraged by the E-Gov initiative, will 
greatly benefit PHMSA. PHMSA has 
provided electronic reporting as a 
method of filing required reports since 
2002. PHMSA believes the regulated 
industry possesses the technological 
expertise, skills, equipment (hardware 
and software), internet access etc., and, 
generally prefers to submit data 
electronically as opposed to hard copy. 
Some affected smaller business or 
individuals, however, may not have the 
required skills or equipment and the 
cost of acquiring these necessary 
resources for electronic filing could be 
costly. Therefore, PHMSA will provide 
alternatives, such as paper forms 
submitted though mail or facsimile, for 
those operators who notify PHMSA that 
they are unable to report electronically 
and request an alternative. 

As part of the revisions to §§ 191.7 
and 195.58, PHMSA proposes to remove 

the language on filing duplicate copies 
of annual and incident reports to State 
agencies because any State filing 
requirement is independent of PHMSA’s 
requirements. With the new 
requirement to file reports 
electronically, we see this provision on 
State filing requirements as only adding 
confusion. 

We will continue to require safety- 
related condition reports to be 
submitted concurrently to the 
applicable State agency for intrastate 
pipeline transportation and on interstate 
transportation facilities, where the State 
acts as PHMSA’s agent. 

(4) Requiring LNG Operators To Submit 
Incident and Annual Reports 

49 CFR 191.9, 191.15, 191.17 and 
193.2011 

PHMSA proposes to amend §§ 191.15, 
191.17, and 193.2011 to require LNG 
facility operators to submit annual and 
incident reports consistent with the 
current reporting requirements for gas 
and hazardous liquid pipeline 
operators. 

Justification 
Currently, 49 CFR 193.2011 requires 

LNG operators to report leaks and spills 
of LNG according to the requirements in 
Part 191. Part 191 provides the 
requirements for Annual Reports, 
Incident Reports, and Safety Related 
Condition Reports. LNG facilities are 
exempt from the requirements for 
incident reporting in § 191.15 and 
annual reporting in § 191.17. 

Various GAO and internal 
assessments have identified the need for 
improved data quality in the area of 
LNG operations. PHMSA does not 
collect annual reports or incident 
reports for LNG facilities. These reports 
would provide timely information 
needed to improve PHMSA’s ability to 
effectively evaluate the safety 
performance of the LNG industry, to 
monitor significant changes to plant or 
facility operations, and to aid regulatory 
decision making regarding LNG 
operations. PHMSA will also use the 
information for accurate user fee 
assessments. 

The proposed data collection and 
reporting requirements for LNG 
operators are consistent with the current 
PHMSA reporting requirements for gas 
and hazardous liquid pipeline 
operators. 

(5) Creating a National Registry of 
Pipeline and LNG Operators 

49 CFR 191.22 and 195.64 
In this proposed rule we are 

proposing that all regulated pipeline 

operators and LNG plant or LNG facility 
operators must obtain an Operator 
Identification (OPID) number from 
PHMSA. An ‘‘operator’’ of a regulated 
pipeline, pipeline facility, LNG plant or 
LNG facility—or group of regulated 
pipelines or facilities—as defined in 
§§ 191.3 and 195.2 will be required to 
submit all reports for those regulated 
pipelines or facilities using the assigned 
OPID for the specific pipeline segments 
or facilities for which the operator 
requested the OPID. 

This proposal would require operators 
to use this OPID for all submissions 
(National Pipeline Mapping System, 
Annual report, accident, incident, 
safety-related condition etc.) to PHMSA. 
If an operator has a single OPID, then all 
of its reporting to PHMSA for regulated 
pipelines, pipeline facilities, and/or 
LNG facilities will use the one number 
assigned to the company for those 
assets. If an operator has multiple 
OPIDs, the operator must determine 
which OPID is assigned to which 
specific and unique pipeline segments 
or facilities, and use that OPID 
consistently for those pipeline segments 
or facilities in reporting to PHMSA. 

To ensure consistency and accuracy 
of information collection, even those 
operators with an existing OPID must 
reapply. If the pipeline segments or 
facilities associated with an existing 
OPID have not changed, the existing 
OPID would not change. Changes to 
OPID assigned numbers would occur on 
a case-by-case basis depending on the 
extent of mergers, acquisitions, 
divestitures, etc. that have occurred 
since PHMSA assigned the existing 
OPID. 

We are also proposing that an 
operator notify PHMSA at least 60 days 
in advance of certain profile or other 
changes to its facilities which could 
impact public safety. Such changes 
would include any of the following 
activities for an existing or new 
pipeline, pipeline segment, pipeline 
facility, LNG plant, or LNG facility: 

• A change in the operating entity 
responsible for operating an existing 
pipeline, pipeline segment, or facility. 

• A change in the operating entity 
responsible for managing or 
administering a safety program (such as 
an Integrity Management or Corrosion 
Protection Program) covering an existing 
pipeline, pipeline segment, or facility. 

• The acquisition or divestiture of 50 
or more miles of an existing regulated 
pipeline or pipeline segment. 

• Any rehabilitation, replacement, 
modification, upgrade, uprate, or update 
costing $5 million or more. 

• The construction of 10 or more 
miles of a new hazardous liquid or gas 
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transmission pipeline facility, or other 
construction project costing $5 million 
or more. 

• The construction of a new LNG 
plant or LNG facility, or the sale or 
purchase of an existing LNG plant or 
LNG facility. 

Justification 
A National Registry of Pipeline and 

LNG Operators will serve as the 
storehouse for the reporting 
requirements for an operator regulated 
or subject to reporting requirements 
under 49 CFR Parts 192, 193, or 195. 
Essential to the effectiveness of 
PHMSA’s oversight is the ability to 
monitor and assess the performance of 
the regulated community—examining 
both discrete performance as well as 
historical trending over time. The single 
greatest challenge to PHMSA’s ability to 
track performance—and in particular, 
performance over time—is the dynamic 
nature of the regulated community 
itself. Due to conversions of service, 
new construction, and abandonments, 
or changes in operatorship that occur 
during divestitures, acquisitions, or 
contractual turnovers, operators’ asset 
profiles often change year-to-year, 
rendering historical trending inaccurate. 
Currently, PHMSA does not receive any 
alerts, information, or notification of 
these types of changes and we lack any 
mechanism to track or capture these 
changes when they occur. As a result, 
PHMSA’s ability to accurately portray 
and assess the performance of 
individual operators is severely 
compromised, with the problem 
deteriorating over time as operating and 
asset changes accumulate and 
compound. 

Additionally, there is an increased 
burden to industry and to PHMSA in 
tracking and maintaining potentially 
numerous OPID’s for the same 
company. Some companies accumulate 
a large number of OPID’s, often 
inadvertently, as the company reports 
across a variety of lines of business (e.g., 
operators may use separate OPID’s for 
reporting their user fee mileage, safety- 
related conditions, National Pipeline 
Mapping System (NPMS) submissions, 
incidents, and annual infrastructure and 
integrity management data.) The 
proposed National Registry of Pipeline 
and LNG Operators will facilitate the 
use of one OPID across a company’s 
reporting requirements for a given set of 
pipeline segments or facilities thereby 
reducing the burden on both PHMSA 
and industry for tracking these multiple, 
duplicative OPID’s. 

This proposed rulemaking will also 
require operators to notify PHMSA 
when they experience significant asset 

changes that affect PHMSA’s ability to 
accurately monitor and assess pipeline 
safety performance. Certain types of 
changes to or within an operator’s 
facilities or pipeline network represent 
potential safety-altering activities for 
which PHMSA may need to inspect, 
investigate, or otherwise oversee to 
ensure that any public safety concerns 
are adequately and proactively 
addressed. In these cases, this timely 
notification will allow PHMSA to 
mobilize inspection resources or notify 
one of its partner State pipeline safety 
agencies if needed. 

This proposed Registry would include 
mandatory registration and notification 
requirements, which do not exist within 
PHMSA’s current OPID assignment 
process. This Registry is necessary to 
compile an integrated national pipeline 
inventory of operator contact and 
facility information that is sustainable 
and can evolve over time to 
accommodate an ever-changing 
environment. Implementing a National 
Registry of Pipeline and LNG Operators 
will ensure that PHMSA’s 
communications with representatives of 
the regulated community are complete 
and accurate, achieving a level of 
assurance that does not exist within 
PHMSA’s existing OPID assignment 
process. The proposed Registry will also 
enable PHMSA to distribute up-to-date 
pipeline safety information for various 
technology applications used in the 
performance of inspections, regulatory 
oversight, reporting, and other safety- 
based needs, and will provide the 
accurate and up-to-date compilation of 
operating entities and facilities that is a 
critical element of PHMSA’s pipeline 
safety mission. 

Moreover, the accurate and timely 
representation of the scope and make-up 
of the nation’s pipeline and LNG facility 
infrastructure is not only critical to 
PHMSA, but it is also critical to the 
various oversight bodies, Congress, the 
GAO, the DOT Inspector General, and 
the NTSB. Other stakeholders such as 
safety and environmental advocacy 
groups, and State and local pipeline 
safety partners also rely on the accuracy 
and completeness of this information. 

(6) Requiring Electronic Safety-Related 
Condition and Offshore Pipeline 
Condition Reports 

49 CFR 191.25, 191.27, 195.56, 195.57 
and 195.58 

We are proposing to require an 
operator of a natural gas or hazardous 
liquid pipeline, or of an LNG plant or 
LNG facility to use a new standardized 
form instead of the free-form Safety- 
Related Condition reporting now used. 

The requirement under § 191.7 and 
under § 195.58 to file Safety-Related 
Condition reports concurrently with 
State agencies under the conditions 
outlined in those sections for filing with 
State agencies would still apply. 

We are also proposing to require an 
operator of a hazardous liquid pipeline 
to use a new standardized form instead 
of the free-form Offshore Pipeline 
Condition Report now used. 

Justification 

PHMSA requires an operator of a 
natural gas pipeline or LNG plant or 
LNG facility to report the existence of a 
safety-related condition (SRC) meeting 
the criteria specified in § 191.23. 
Hazardous liquid operators must report 
a SRC using the criteria in § 195.55. An 
operator must file a report within five 
working days after determination but no 
later than ten working days after 
discovery of the condition. Reports are 
sent by facsimile to PHMSA. This 
proposed rule proposes to amend 
§§ 191.25, 195.56 and 195.58 to require 
operators to submit the information 
electronically through a standardized 
form. 

For offshore pipeline conditions, 
PHMSA requires an operator to report 
certain information within 60 days after 
completion of the inspection of all its 
underwater pipelines subject to 
§ 192.6(2a) or § 195.413(a). This 
proposed rule proposes to obtain this 
information on a standardized form, 
filed electronically with PHMSA. 

These proposed requirements will 
ensure that PHMSA obtains all the 
pertinent information it needs to 
perform its assessments and safety 
analyses; ensure that operators report all 
the required data; ensure consistent 
reporting across the regulated 
community; reduce the data 
management burden on PHMSA; and, 
reduce the reporting burden on 
operators. A copy of each form is 
available in the docket. 

(7) Merging the Gas Transmission 
Integrity Management Semi-Annual 
Performance Measures Report With the 
Gas Transmission Operator Annual 
Reports 

49 CFR 192.945 and 192.951 

PHMSA is proposing to merge the gas 
transmission Integrity Management 
Program semi-annual performance 
measures reports with the annual 
reports. 

Justification 

Operators of gas transmission 
pipelines subject to Subpart O, 
‘‘Pipeline Integrity Management’’, must 
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submit four overall measures of their 
integrity management performance on a 
semi-annual basis, as required by 
§ 192.945. On December 15, 2003, 
PHMSA published a new Subpart O to 
the regulations governing safety of gas 
pipelines in 49 CFR Part 192 (68 FR 
69778). Subpart O establishes 
requirements governing integrity 
management programs for gas 
transmission pipelines. Included among 
these provisions are requirements for 
each gas transmission pipeline operator 
to maintain quantitative measures of its 
integrity management performance as 
specified in ASME/ANSI B31.8S, 
‘‘Managing System Integrity of Gas 
Pipelines’’, Section 9.4 (49 CFR 
192.945). The same regulation requires 
that each operator submit the 
performance measures to PHMSA semi- 
annually. The report on performance 
measures collects information on the 
number of pipeline miles inspected; the 
number of immediate repairs 
completed; the number of scheduled 
repairs completed; and the number of 
leaks, failures, and incidents in the High 
Consequence Areas. 

A consequence of moving these 
reporting requirements to a gas 
transmission operator’s annual report 
for ASME/ANSI B31.8S performance 
metrics is that the annual report is by 
State. Moreover, for the ASME/ANSI 
B31.8S performance metrics, the annual 
report will seek separate reporting for 
interstate and intrastate facilities and 
system information. Operators will 
identify if they are interstate or 
intrastate. If an operator has interstate 
mileage it will be able to report by State 
or have the data rolled up into a single 
report. If an operator is an intrastate 
operator, the report is already by State. 
The acceptable means for submitting 
reports required by Subpart O are in 49 
CFR 192.951. 

In addition, PHMSA is proposing that 
operators submit the required 
performance measures through the 
annual report required in § 191.17. This 
regulatory change will reduce the 
reporting burden of the industry from 
twice a year to once a year and will 
allow PHMSA to identify the location of 
the inspection, repairs, leaks, failure, 
and incidents in a high consequence 
area. 

The existing section on the annual 
report for reporting total leaks 
eliminated or repaired during the year 
has seven cause categories, while the 
equivalent information on the biannual 
reporting for gas integrity management, 
as specified in ASME B31.8s, has nine 
cause categories. GAO noted the 
inconsistency in its report (GAO–06– 
946), ‘‘Natural Gas Pipeline Safety: 

Integrity Management Benefits Public 
Safety, but Consistency of Performance 
Measure Should Be Improved.’’ GAO 
recommended PHMSA improve the 
measures related to incidents, leaks, and 
failures to better allow for optimal 
comparison of performance over time 
and make them more consistent with 
other pipeline safety measures. To 
achieve consistency PHMSA proposes 
to revise the annual report form DOT 
form 7100.2–1 to replace the seven 
annual report leak cause categories with 
the ASME B31.8s nine cause categories. 
A copy of the revised annual report is 
available for review in the public 
docket. 

The ASME B31.8s nine cause 
categories are as follows: 

• External Corrosion. 
• Internal Corrosion. 
• Stress Corrosion Cracking. 
• Manufacturing. 
• Construction. 
• Equipment. 
• Third Party Damage/Mechanical 

Damage. 
• Incorrect Operations. 
• Weather Related/Other Outside 

Force. 
The existing seven cause categories on 

the Gas Transmission and Gathering 
System Annual Report are as follows: 

• Corrosion. 
• Natural Forces. 
• Excavation. 
• Other Outside Force Damage. 
• Material and Welds. 
• Equipment and Operations. 
• Other. 
PHMSA also seeks expanded 

information on mileage by Type A and 
Type B gathering lines (refer to 49 CFR 
192.8 and 192.9); expanded information 
on class location by specified minimum 
yield strength (SMYS) to better 
understand the effects of recent ‘‘special 
permits’’ and the final rule (Pipeline 
Safety: Standards for Increasing the 
Maximum Allowable Operating Pressure 
for Gas Transmission Pipelines; 73 Fed. 
Reg. 62148: October 17, 2008) allowing 
operators to operate certain pipelines at 
up to 80% SMYS; and information on 
volume and commodity transported to 
better understand system miles by 
product type (propane vs. natural gas for 
example). The expanded information 
will enhance our ability to effectively 
understand the need for further 
expansion of regulations for gathering 
lines and high stress lines. 

(8) Modifying Hazardous Liquid 
Operator Telephonic Notification of 
Accidents Reporting Requirement 

49 CFR 195.52 

This proposal would require an 
operator to have a procedure to 

calculate and provide a reasonable 
initial estimate of released product in 
telephonic reports to the National 
Response Center (NRC). An operator 
would also be required to provide 
additional telephonic reports to the NRC 
if significant new information becomes 
available during the emergency 
response phase of a reported event. 

Justification 

The NTSB recommended that PHMSA 
modify 49 CFR 195.52 to require 
hazardous liquid pipeline operators to 
have a procedure to calculate and 
provide a reasonable initial estimate of 
released product in the telephonic 
report to the National Response Center 
(NTSB Safety Recommendation P–07– 
07). The NTSB also recommended that 
PHMSA modify the hazardous liquid 
telephonic notice regulation section to 
require pipeline operators to provide an 
additional telephonic report to the 
National Response Center if significant 
new information becomes available 
during the emergency response phase of 
a reported event (NTSB Safety 
Recommendation P–07–08). 

(9) Requiring Operators of Hazardous 
Liquid Pipelines To Report Pipeline 
Information by State on the Annual 
Report for Hazardous Liquid Pipelines 

49 CFR 195.49 

This proposal would require operators 
of hazardous liquid pipelines to submit 
certain infrastructure and integrity 
management data for each State a 
pipeline traverses. 

Justification 

Currently, natural gas transmission 
pipeline operators submit State-specific 
annual reports that give PHMSA a 
sound and basic understanding of the 
location, scope, and nature of the 
pipeline facilities subject to its 
regulations. Hazardous liquid pipeline 
operators do not report State-specific 
information on their annual reports. 
These reports show the mileage and 
characteristics of the hazardous liquid 
pipelines operated by approximately 
314 operators with about 165,000 miles 
of pipelines. These annual reports only 
contain nationally aggregated 
information for the general 
characteristics of the hazardous liquid 
pipelines, along with fundamental 
integrity management information. 
Nationally aggregated information does 
not provide the granularity of data that 
is critical to PHMSA’s understanding of 
the risks posed by, as well as the 
condition of, these pipelines. Although 
PHMSA’s NPMS maintains location 
information on 310 operators reporting 
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over 175,000 miles of pipe, none of 
these submittals contains the desired 
State-specific pipeline characteristics or 
integrity management information 
PHMSA needs to effectively understand, 
monitor, and assess safety performance 
and risks more discretely. 

This more granular level of 
understanding and analysis is critical to 
PHMSA’s fundamental safety mission. 
Capturing this State-specific 
information for both gas transmission 
and hazardous liquid pipelines provides 
PHMSA with the data necessary to 
identify areas of potential high risk and 
allocate agency resources accordingly. 
Without this information, PHMSA 
cannot differentiate risks and exposures 
on a State or regional basis, thereby 
precluding efforts to allocate internal 
resources based on risk or accurately 
portray and assess the performance of 
its various enforcement Regions or 
individual partner State pipeline safety 
agencies. The absence of this 
information also severely limits 
PHMSA’s ability to analyze risks and 
identify safety issues that may be 
specific to a particular State or region. 
Additionally, this level of information 
would facilitate PHMSA’s efforts to 
reconcile discrepancies between 
operator NPMS submissions and 
information submitted through annual 
reports. 

Many States have pipeline safety 
programs that operate as either PHMSA- 
certified interstate or PHMSA-certified 
intrastate agents for hazardous liquid 
pipelines. PHMSA helps to fund these 
State programs to reimburse costs for 
inspections and other safety activities. 
PHMSA needs to have a full and 
complete understanding of the scope, 
nature, and extent of the pipeline 
infrastructure under each State’s 
purview to be able to assess the 
effectiveness of funding State pipeline 
programs for these activities, and to 
effectively assess, monitor, and compare 
the State’s respective safety 
performance. Similarly, State pipeline 
program managers need this same 
information to plan and manage their 
own programs. 

PHMSA conducted preliminary 
discussions on the reporting by State 
proposal with representatives of the 
hazardous liquid pipeline community. 
These preliminary discussions were 
held during meetings with an industry 
data team consisting of representatives 
from American Petroleum Institute 
(API), Association of Oil Pipe Lines 
(AOPL), and hazardous liquid pipeline 
operators. This industry data team 
generally supported reporting by State 
for the specific areas that PHMSA 
proposes to obtain annual report 

information by State. PHMSA was also 
urged to consider an efficient method 
for the collection of the proposed 
information. 

Members of the industry data team 
also requested PHMSA consider 
obtaining infrastructure and integrity 
management (IM) information through 
the NPMS. PHMSA acknowledges the 
potential benefits of NPMS submission 
of infrastructure and IM information. 
NPMS submission of the information 
would greatly enhance PHMSA’s ability 
to make informed safety-related 
assessments and decisions. PHMSA is 
also mindful of the costs associated with 
submitting the proposed information via 
the NPMS as opposed to other means. 
PHMSA would have to modify the 
existing geospatial technological 
architecture of the NPMS to accept the 
substantial data elements that would 
have to be submitted if the NPMS were 
to generate the proposed State totals. 
These modifications would be costly 
and are not currently budgeted or 
planned. To retrofit the NPMS into a 
format that could accept the substantial 
data elements requires several years of 
planning and extensive work by 
PHMSA. Additionally, we need to 
determine the percentage of the 
hazardous liquid operators with the 
capability to submit information using 
geospatial technology. Many small 
companies are not API or AOPL 
members and we need to better 
understand the overall abilities and 
capabilities of the industry before 
considering this method for the 
collection of information. This proposed 
rule therefore seeks comment from any 
hazardous liquid operator that could not 
provide information via a geospatial 
tool. 

PHMSA agrees with the potential 
benefits of NPMS submission for this 
information. Like the industry data 
team, PHMSA also recognizes that 
having the information in a GIS tool 
greatly facilitates the ease with which 
such tables can be computed and 
produced. Although the industry data 
team believes that virtually all of the 
API and AOPL members have 
information in GIS tools, preliminary 
results from a joint OPS and industry 
pilot project indicate that industry may 
not have any additional information 
other than currently collected in NPMS, 
in GIS format. 

Therefore, PHMSA is requesting 
comments on whether infrastructure 
and IM information through NPMS is a 
better alternative that operators could 
easily implement. For now, PHMSA 
will continue to collect the information 
through the Annual Report until 
PHMSA determines that industry has 

the capability to convert its 
technological platform into a format that 
could accept the submission via GIS 
tool and that the entire industry could 
adhere to such a format. 

(10) Removing Obsolete Provisions 

49 CFR 191.19, 191.27, 195.57 and 
195.62 

PHMSA proposes to remove or revise 
the following provisions in light of the 
proposal to require electronic 
submission of all reports. Electronic 
reporting makes these requirements 
obsolete. 

• Remove § 191.19, which advises 
operators they may obtain, without 
charge, copies of paper report forms and 
reproduce the forms. 

• Remove §§ 191.27(b) and 195.57(b), 
which require mailing hard copies of 
Offshore Pipeline Condition reports. 

• Revise § 195.54 to remove the 
option to file an accident report by 
facsimile. 

• Remove § 195.62, which requires 
operators to maintain an adequate 
supply of forms that are a facsimile of 
DOT accident report forms so that the 
operator may promptly report an 
accident. 

Hard copies of forms will continue to 
be available on PHMSA’s Web site at 
http://phmsa.dot.gov/pipeline. 

(11) Updating OMB Control Numbers 

49 CFR 191.21 and 195.63 

PHMSA proposes to update these 
sections to add new OMB control 
numbers for the new forms (and 
information collection) proposed in this 
proposed rule. There will be new forms 
for reporting safety-related and offshore 
pipeline conditions, LNG incidents and 
for submitting an LNG annual report. 

V. Regulatory Analyses and Notices 

Executive Order 12866 and DOT 
Policies and Procedures 

This proposed rule is not a significant 
regulatory action under section 3(f) of 
Executive Order 12866 (58 FR 51735) 
and, therefore, was not reviewed by the 
Office of Management and Budget. This 
proposed rule is not significant under 
the Regulatory Policies and Procedures 
of the Department of Transportation (44 
FR 11034). 

Overall, the costs of the proposed rule 
are expected to be approximately $1.9 
million per year. The present value of 
this cost over 10 years using a 3 percent 
discount rate is approximately $17 
million, while its present value over 10 
years using a 7 percent discount rate is 
approximately $14 million. Those costs 
cover changes to the 49 CFR to enhance 
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general data and data management 
improvements for pipelines. 

The average of the present value of 
net benefits over 10 years at a 3 percent 
discount rate is approximately $76 
million and approximately $62 million 
at 7 percent. 

The benefits of the proposed rule 
enhance PHMSA’s ability to 
understand, measure, and assess the 
performance of individual operators and 
industry as a whole; integrate pipeline 
safety data in a way that will allow a 
more thorough, rigorous, and 
comprehensive understanding and 
assessment of risk; expand and simplify 
existing electronic reporting by 
operators; improve the data and 
analyses PHMSA relies on to make 
critical, safety-related decisions; and 
facilitate PHMSA’s allocation of 
inspection and other resources based on 
a more accurate accounting of risk. 

A comparison of the benefits and 
costs of the rule results in positive net 
benefits. The present value of net 
benefits (the excess of benefits over 
costs) for the proposed rule is 
approximately $59 million using a three 
percent discount rate and $48 million 
using a seven percent discount rate. A 
copy of the regulatory evaluation is 
available for review in the docket. 

Regulatory Flexibility Act 

The Regulatory Flexibility Act of 
1980, as amended, requires Federal 
agencies to conduct a separate analysis 
of the economic impact of rules on 

small entities. The Regulatory 
Flexibility Act requires that Federal 
agencies take small entities’ concerns 
into account when developing, writing, 
publicizing, promulgating, and 
enforcing regulations. The modifications 
noted in the proposed rule will affect 
hazardous liquid, natural gas pipelines 
(distribution and transmission), and 
LNG facility operators. PHMSA does not 
collect information on number of 
employees or revenues for pipeline 
operators. Such a collection would 
require OMB approval. Nevertheless, 
PHMSA continues to seek information 
(and invites comments on this subject) 
about the number of small pipeline 
operators to more fully determine 
impact on small entities. 

The Small Business Administration 
(SBA) size standards for hazardous 
liquid operators are companies with less 
than 1,500 employees, including 
employees of parent corporations. The 
SBA size standards are $6.5 million in 
annual revenues for the natural gas 
transmission pipeline industry and 500 
employees for the natural gas 
distribution industry. 

PHMSA has reviewed the data it 
collects from the hazardous liquid 
pipeline industry and has estimated 
there are 10 to 20 small entities in this 
industry. PHMSA estimates that about 
480 of the gas transmission and 
gathering firms have less than $6.5 
million in revenues and about 1,000 gas 
distribution firms have fewer than 500 
employees. Information on the market 

structure of the LNG industry is scarce 
but the estimated reporting cost to LNG 
facilities’ operators is very low, and 
thus, PHMSA assumes that LNG 
facilities operators, large or small, will 
not be adversely affected by the 
requirements in the proposed rule. 

The average annual cost of the 
increased reporting burden of the 
proposed rule ranges from $3,804 to 
$5,649 for small hazardous liquid 
operators, $231 to $385 for small natural 
gas operators and from $683 to $1,103 
for liquefied natural gas operators. 
These preliminary results suggest that 
there is not a significant impact on a 
substantial number of small entities. 

Executive Order 13175 

PHMSA has analyzed this proposed 
rule according to the principles and 
criteria in Executive Order 13175, 
‘‘Consultation and Coordination with 
Indian Tribal Governments.’’ Because 
this proposed rule would not 
significantly or uniquely affect the 
communities of the Indian Tribal 
governments or impose substantial 
direct compliance costs, the funding 
and consultation requirements of 
Executive Order 13175 do not apply. 

Paperwork Reduction Act 

This proposed rule may result in 
revisions to several currently approved 
information collections. The following 
list contains the potentially impacted 
information collections and their 
current approval information: 

OMB Control No. Info collection title Current 
expiration date 

Currently 
approved 

burden hours 

1. 2137–0047 ....................... Transportation of Hazardous Liquids by Pipeline: Recordkeeping and Accident 
Reporting.

11/30/2011 51,011 

2. 2137–0522 ....................... Incident and Annual Reports for Gas Pipeline Operators .................................... 11/30/2010 36,105 
3. 2137–0578 ....................... Reporting Safety-Related Conditions on Gas, Hazardous A Liquid, and Carbon 

Dioxide Pipelines and Liquefied Natural Gas Facilities.
2/28/2011 390 

4. 2137–0610 ....................... Pipeline Integrity Management in High Consequence Areas Gas Transmission 
Pipeline Operators.

6/30/2009 1,030,309 

5. 2137–0614 ....................... Pipeline Safety: New Reporting Requirements for Hazardous Liquid Pipeline 
Operators: Hazardous Liquid Annual Report.

6/30/2010 5,364 

Pursuant to 5 CFR 1320.8(d), PHMSA 
is required to provide interested 
members of the public and affected 
agencies with an opportunity to 
comment on information collection and 
recordkeeping requests. This notice 
identifies revised information collection 
requests that PHMSA will submit to the 
Office of Management and Budget 
(OMB) for approval based on the 
requirements in this proposed rule. 

PHMSA has developed revised 
burden estimates to reflect changes in 
this proposed rule. PHMSA estimates 
that, based on the proposals in this rule, 
the current information collection 
burden for these information collections 
will be revised as follows: 

1. Title of information Collection: 
Transportation of Hazardous Liquids by 
Pipeline: Recordkeeping and Accident 
Reporting. 

OMB Control Number: 2137–0047. 

Total Annual Number of 
Respondents: 300. 

Total Annual Responses: 450. 
Total Annual Burden Hours: 51,011. 
Total Annual Burden Cost: 

$3,302,962.25. 
2. Title of information Collection: 

Incident and Annual Reports for Gas 
Pipeline Operators. 

OMB Control Number: 2137–0522. 
Total Annual Number of 

Respondents: 2,289. 
Total Annual Responses: 5,629. 
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Total Annual Burden Hours: 63,153. 
Total Annual Burden Cost: 

$2,910,448. 
3. Title of information Collection: 

Reporting Safety-Related Conditions on 
Gas, Hazardous A Liquid, and Carbon 
Dioxide Pipelines and Liquefied Natural 
Gas Facilities. 

OMB Control Number: 2137–0578. 
Total Annual Number of 

Respondents: 2,673. 
Total Annual Responses: 718. 
Total Annual Burden Hours: 1,512. 
Total Annual Burden Cost: $46,620. 
4. Title of information Collection: 

Pipeline Integrity Management in High 
Consequence Areas Gas Transmission 
Pipeline Operators. 

OMB Control Number: 2137–0610. 
Total Annual Number of 

Respondents: 721. 
Total Annual Responses: 721. 
Total Annual Burden Hours: 

1,018,773. 
Total Annual Burden Cost: 

$65,967,753.00. 
5. Title of information Collection: 

Pipeline Safety: New Reporting 
Requirements for Hazardous Liquid 
Pipeline Operators: Hazardous Liquid 
Annual Report. 

OMB Control Number: 2137–0614. 
Total Annual Number of 

Respondents: 300. 
Total Annual Responses: 447. 
Total Annual Burden Hours: 11,748 

hours. 
Total Annual Burden Cost: 

$760,683.00. 
Requests for a copy of the information 

collection should be directed to 
Cameron Satterthwaite, U.S. Department 
of Transportation, Office of Regulations, 
Pipeline and Hazardous Materials Safety 
Administration, 1200 New Jersey 
Avenue, SE., East Building, 2nd Floor, 
Washington, DC 20590–0001, 
Telephone (202) 366–4046. 

All comments should be addressed to 
the Dockets Unit as identified in the 
ADDRESSES section of this proposed rule 
and received prior to the close of the 
comment period identified in the DATES 
section of this proposed rule. 

We specifically request comments on 
the information collection and 
recordkeeping burden associated with 
developing, implementing, and 
maintaining these requirements for 
approval under this proposed rule. 

Unfunded Mandates Reform Act of 1995 

This proposed rule would not impose 
unfunded mandates under the 
Unfunded Mandates Reform Act of 
1995. It would not result in costs of 
$100 million, adjusted for inflation, or 
more in any one year to either State, 
local, or Tribal governments, in the 

aggregate, or to the private sector, and 
is the least burdensome alternative that 
achieves the objective of the proposed 
rulemaking. 

National Environmental Policy Act 

PHMSA analyzed this proposed rule 
in accordance with section 102(2)(c) of 
the National Environmental Policy Act 
(42 U.S.C. 4332), the Council on 
Environmental Quality regulations (40 
CFR 1500–1508), and DOT Order 
5610.1C, and has preliminarily 
determined this action will not 
significantly affect the quality of the 
human environment. The 
Environmental Assessment for this 
proposed action is in the docket. 

Executive Order 13132 

PHMSA has analyzed this proposed 
rule according to Executive Order 13132 
(‘‘Federalism’’). The proposed rule does 
not have a substantial direct effect on 
the States, the relationship between the 
national government and the States, or 
the distribution of power and 
responsibilities among the various 
levels of government. This proposed 
rule does not impose substantial direct 
compliance costs on State and local 
governments. This proposed rule would 
not preempt State law for intrastate 
pipelines. Therefore, the consultation 
and funding requirements of Executive 
Order 13132 do not apply. 

Executive Order 13211 

This proposed rule is not a 
‘‘significant energy action’’ under 
Executive Order 13211 (Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use). It is not likely to 
have a significant adverse effect on 
supply, distribution, or energy use. 
Further, the Office of Information and 
Regulatory Affairs has not designated 
this proposed rule as a significant 
energy action. 

Privacy Act Statement 

Anyone may search the electronic 
form of all comments received for any 
of our dockets. You may review DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (70 FR 19477) or visit http:// 
dms.dot.gov. 

List of Subjects 

49 CFR Part 191 

Pipeline safety, Reporting and 
recordkeeping requirements. 

49 CFR Part 192 

Pipeline safety, Fire prevention, 
Security measures. 

49 CFR Part 193 
Pipeline safety, Fire prevention, 

Security measures, and Reporting and 
recordkeeping requirements. 

49 CFR Part 195 
Ammonia, Carbon dioxide, 

Incorporation by reference, Petroleum, 
Pipeline safety, Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, we 
propose to amend 49 CFR Chapter I as 
follows: 

PART 191—TRANSPORTATION OF 
NATURAL AND OTHER GAS BY 
PIPELINE; ANNUAL REPORTS, 
INCIDENT REPORTS, AND SAFETY- 
RELATED CONDITION REPORTS 

1. The authority citation for Part 191 
continues to read as follows: 

Authority: 49 U.S.C. 5121, 60102, 60103, 
60104, 60108, 60117, 60118, and 60124, and 
49 CFR 1.53. 

1a. In § 191.1, paragraph (b)(4) is 
revised to read as follows: 

§ 191.1 Scope. 
* * * * * 

(b) * * * 
(4) Onshore gathering of gas— 
(i) Through a pipeline that operates at 

less than 0 psig (0 kPa); 
(ii) Through a pipeline that is not a 

regulated onshore gathering line (as 
determined in § 192.8 of this 
subchapter); and 

(iii) Within inlets of the Gulf of 
Mexico, except for the requirements in 
§ 192.612. 

2. In § 191.3, the definition of 
‘‘Incident’’ is revised to read as follows: 

§ 191.3 Definitions. 
* * * * * 

Incident means any of the following 
events: 

(1) An event that involves a release of 
gas from a pipeline, or of liquefied 
natural gas, liquefied petroleum gas, 
refrigerant gas, or gas from an LNG 
facility, and that results in one of the 
following consequences: 

(i) A death, or personal injury 
necessitating in-patient hospitalization; 

(ii) Estimated property damage of 
$50,000 or more, including loss to the 
operator and others, or both; 

(iii) Estimated gas loss of 3,000 
million cubic feet or more; 

(iv) An explosion or fire not 
intentionally set by the operator. 

(2) An event at an LNG plant or LNG 
facility that results in an emergency 
shutdown, excluding the activation of 
emergency shutdown devices for 
maintenance. 

(3) An event that is significant in the 
judgment of the operator, even though it 
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did not meet the criteria of paragraphs 
(1) or (2) of this definition. 
* * * * * 

3. Section 191.7 is revised to read as 
follows: 

§ 191.7 Report submission requirements. 
(a) General. An operator must submit 

each report required by this Part 
electronically to the Pipeline and 
Hazardous Materials Safety 
Administration at http:// 
opsweb.phmsa.dot.gov. If electronic 
reporting imposes an undue burden and 
hardship, the operator must submit a 
written request for an alternative 
reporting method to the Information 
Resources Manager, Office of Pipeline 
Safety, Pipeline and Hazardous 
Materials Safety Administration, PHP– 
10, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. The request 
must describe the undue burden and 
hardship and be sent at least 60 days 
prior to the due date of the report. 

(b) Safety-related conditions. An 
operator must submit concurrently to 
the applicable State agency a safety- 
related condition report required by 
§ 191.23 for intrastate pipeline 
transportation or when the State agency 
acts as an agent of the Secretary with 
respect to interstate transmission 
facilities. 

4. In § 191.9, paragraph (c) is revised 
to read as follows: 

§ 191.9 Distribution system: Incident 
report. 

* * * * * 
(c) Master meter operators are not 

required to submit an incident report as 
required by this section. 

5. Section 191.11 is revised to read as 
follows: 

§ 191.11 Distribution system: Annual 
report. 

(a) General. Except as provided in 
paragraph (b) of this section, each 
operator of a distribution pipeline 
system must submit an annual report for 
that system on DOT Form PHMSA F 
7100.1–1. This report must be submitted 
each year, not later than March 15, for 
the preceding calendar year. 

(b) Not required. The annual report 
requirement in this section does not 
apply to a master meter system or to a 
petroleum gas system that serves fewer 
than 100 customers from a single 
source. 

6. Section 191.15 is revised to read as 
follows: 

§ 191.15 Transmission systems; gathering 
systems; and liquefied natural gas facilities: 
Incident report. 

(a) General. Each operator of a 
transmission or a gathering pipeline 

system must submit DOT Form PHMSA 
F 7100.2 as soon as practicable but not 
more than 30 days after detection of an 
incident required to be reported under 
§ 191.5 of this subchapter. 

(b) LNG. Each operator of a liquefied 
natural gas plant or facility must submit 
DOT Form PHMSA F [INSERT FORM 
NUMBER] as soon as practicable but not 
more than 30 days after detection of an 
incident required to be reported under 
§ 191.5 of this subchapter. 

(c) Supplemental report. Where 
additional related information is 
obtained after a report is submitted 
under paragraph (a) or (b) of this 
section, the operator must make a 
supplemental report as soon as 
practicable with a clear reference by 
date and subject to the original report. 

7. Section 191.17 is revised to read as 
follows: 

§ 191.17 Transmission systems; gathering 
systems; and liquefied natural gas facilities: 
Annual report. 

(a). General. Each operator of a 
transmission or a gathering pipeline 
system must submit an annual report for 
that system on DOT Form PHMSA 
7100.2.1. This report must be submitted 
each year, not later than March 15, for 
the preceding calendar year. 

(b) LNG. Each operator of a liquefied 
natural gas facility must submit an 
annual report for that system on DOT 
Form PHMSA [INSERT FORM 
NUMBER]. This report must be 
submitted each year, not later than 
March 15, for the preceding calendar 
year. 

§ 191.19 [Removed] 
8. Section 191.19 is removed. 
9. Section 191.21 is revised to read as 

follows: 

§ 191.21 OMB control number assigned to 
information collection. 

This section displays the control 
number assigned by the Office of 
Management and Budget (OMB) to the 
information collection requirements in 
this Part. The Paperwork Reduction Act 
requires agencies to display a current 
control number assigned by the Director 
of OMB for each agency information 
collection requirement. 

OMB Control Number 2137–0522 

Section of 49 CFR part 
191 where identified Form No. 

191.5 ................................ Telephonic 
191.9 ................................ PHMSA 7100.1 
191.11 .............................. PHMSA 7100.1–1 
191.15 .............................. PHMSA 7100.2 
191.17 .............................. PHMSA 7100.2–1 
191.22 .............................. PHMSA xxxxx 
191.25 .............................. PHMSA xxxxx 
191.27 .............................. PHMSA xxxxx 

10. Section 191.22 is added to read as 
follows: 

§ 191.22 National Registry of Pipeline and 
LNG Operators. 

(a) OPID Request. Each operator of a 
gas pipeline, gas pipeline facility, LNG 
plant or LNG facility must obtain from 
PHMSA an Operator Identification 
Number (OPID). An OPID is assigned to 
an operator for the pipeline or pipeline 
system for which the operator has 
primary responsibility. To obtain an 
OPID or a change to an OPID, an 
operator must submit a complete and 
accurate OPID Questionnaire [Insert 
form number]. The OPID Questionnaire 
must be transmitted electronically to 
PHMSA through the National Registry 
of Pipeline and LNG Operators at 
http://opsweb.phmsa.dot.gov. This 
requirement applies to all new and 
existing operators, including operators 
who have already been assigned one or 
more OPID. 

(b) Changes. Each operator of a gas 
pipeline, gas pipeline facility, LNG 
plant or LNG facility must notify 
PHMSA electronically through the 
National Registry of Pipeline and LNG 
Operators at http:// 
opsweb.phmsa.dot.gov 60 days prior to 
any of the following events: 

(1) A change in the name of the 
operator; 

(2) A change in the operating entity 
responsible for an existing pipeline, 
pipeline segment, or pipeline facility, or 
LNG facility; 

(3) The acquisition or divestiture of 50 
or more miles of pipeline or pipeline 
system regulated by PHMSA; 

(4) Any rehabilitation, replacement, 
modification, upgrade, uprate, or update 
costing $5 million or more; 

(5) Construction of 10 or more miles 
of a new gas transmission pipeline or 
any project involving a pipeline or 
pipeline facility costing $5 million or 
more; or 

(6) The acquisition or divestiture of an 
existing LNG plant or LNG facility or 
construction of a new LNG plant or LNG 
facility. 

(c) Reporting. An operator must use 
the OPID issued by PHMSA for all 
reporting requirements covered under 
this subchapter and for submissions to 
the National Pipeline Mapping System. 

(d) Undue burden. If electronic 
reporting imposes an undue burden and 
hardship, an operator must submit a 
written request for an alternative 
reporting method to the Information 
Resources Manager, Office of Pipeline 
Safety, Pipeline and Hazardous 
Materials Safety Administration, PHP– 
10, 1200 New Jersey Avenue, SE., 
Washington DC 20590. The request 
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must describe the undue burden and 
hardship. 

11. Section 191.25 is revised to read 
as follows: 

§ 191.25 Filing safety-related condition 
reports. 

(a) General. Each operator must file a 
report of a safety-related condition 
under § 191.23(a) on DOT Form PHMSA 
[INSERT FORM NUMBER]. The report 
must be filed (received by the 
Administrator) within five working days 
(not including Saturdays, Sunday, or 
Federal Holidays) after the day a 
representative of the operator first 
determines or discovers that the 
condition exists, but not later than 10 
working days after the day a 
representative of the operator 
determines or discovers the condition. 

(b) Separate conditions. An operator 
may describe separate conditions in a 
single report if the conditions are 
closely related. 

12. Section 191.27 is revised to read 
as follows: 

§ 191.27 Filing offshore pipeline condition 
reports. 

Each operator must, within 60 days 
after completion of the inspection of all 
its underwater pipelines subject to 
§ 192.612(a), file an Offshore Pipeline 
Condition Report on DOT Form PHMSA 
[INSERT FORM NUMBER]. 

PART 192—TRANSPORTATION OF 
NATURAL AND OTHER GAS BY 
PIPELINE: MINIMUM FEDERAL 
SAFETY STANDARDS 

13. The authority citation for part 192 
continues to read as follows: 

Authority: 49 U.S.C. 5103, 60102, 60104, 
60108, 60109, 60110, 60113, and 60118; and 
49 CFR 1.53. 

14. In § 192.945, paragraph (a) is 
revised to read as follows: 

§ 192.945 What methods must an operator 
use to measure program effectiveness? 

(a) General. An operator must include 
in its integrity management program 
methods to measure whether the 
program is effective in assessing and 
evaluating the integrity of each covered 
pipeline segment and in protecting the 
high consequence areas. These measures 
must include the four overall 
performance measures specified in 
ASME/ANSI B31.8S (incorporated by 
reference, see § 192.7 of this 
subchapter), section 9.4, and the 
specific measures for each identified 
threat specified in ASME/ANSI B31.8S, 
Appendix A. An operator must submit 
the four overall performance measures 

on the annual report required by 
§ 191.17 of this subchapter. 
* * * * * 

15. Section 192.951 is revised to read 
as follows:. 

§ 192.951 Where does an operator file a 
report? 

An operator must file any report 
required by this subpart electronically 
to the Pipeline and Hazardous Materials 
Safety Administration at http:// 
opsweb.phmsa.dot.gov. If electronic 
reporting imposes an undue burden and 
hardship, an operator must submit a 
written request for an alternative 
reporting method to the Information 
Resources Manager, Office of Pipeline 
Safety, Pipeline and Hazardous 
Materials Safety Administration, PHP– 
10, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. The request 
must describe the undue burden and 
hardship. 

PART 193—LIQUIFIED NATURAL GAS 
FACILITIES: FEDERAL SAFETY 
STANDARDS 

16. The authority citation for part 193 
continues to read as follows: 

Authority: 49 U.S.C. 5103, 60102, 60103, 
60104, 60108, 60109, 60110, 60113, 60118, 
and 49 CFR 1.53. 

17. Section 193.2011 is revised to read 
as follows: 

§ 193.2011 Reporting. 
Incidents, safety-related conditions, 

and annual pipeline summary data for 
LNG plants or facilities must be 
reported in accordance with the 
requirements of part 191 of this 
subchapter. 

PART 195—TRANSPORTATION OF 
HAZARDOUS LIQUIDS BY PIPELINE 

18. The authority citation for part 195 
continues to read as follows: 

Authority: 49 U.S.C. 5103, 60102, 60104, 
60108, 60109, 60118, and 49 CFR 1.53. 

19. Section 195.49 is revised to read 
as follows: 

§ 195.49 Annual report. 
Each operator must annually 

complete and submit DOT Form 
PHMSA F 7000–1.1 for each type of 
hazardous liquid pipeline facility 
operated at the end of the previous year. 
The hazardous liquid operator annual 
report must be filed by June 15 each 
year. Each operator must submit a 
separate report for each State a pipeline 
traverses. A separate report is required 
for crude oil, HVL (including anhydrous 
ammonia), petroleum products, and 
carbon dioxide pipelines. 

20. Section 195.52 is revised to read 
as follows: 

§ 195.52 Telephonic notice of certain 
accidents. 

(a) Notice requirements. At the 
earliest practicable moment following 
discovery of a release of the hazardous 
liquid or carbon dioxide transported 
resulting in an event described in 
§ 195.50, the operator of the system 
must give notice, in accordance with 
paragraph (b) of this section, of any 
failure that: 

(1) Caused a death or a personal 
injury requiring hospitalization; 

(2) Resulted in either an explosion or 
fire not intentionally set by the operator; 

(3) Caused estimated property 
damage, including cost of cleanup and 
recovery, value of lost product, and 
damage to the property of the operator 
or others, or both, exceeding $50,000; 

(4) Resulted in pollution of any 
stream, river, lake, reservoir, or other 
similar body of water that violated 
applicable water quality standards, 
caused a discoloration of the surface of 
the water or adjoining shoreline, or 
deposited a sludge or emulsion beneath 
the surface of the water or upon 
adjoining shorelines; or 

(5) In the judgment of the operator 
was significant even though it did not 
meet the criteria of any other paragraph 
of this section. 

(b) Information required. Reports 
made under paragraph (a) of this section 
are made by telephone to 800–424–8802 
(in Washington, DC 267–2675) and must 
include the following information: 

(1) Name, address and identification 
number of the operator. 

(2) Name and telephone number of 
the reporter. 

(3) The location of the failure. 
(4) The time of the failure. 
(5) The fatalities and personal 

injuries, if any. 
(6) Initial estimate of amount of 

product released in accordance with 
paragraph (c) of this section. 

(7) All other significant facts known 
by the operator that are relevant to the 
cause of the failure or extent of the 
damages. 

(c) Calculation. A pipeline operator 
must have a written procedure to 
calculate and provide a reasonable 
initial estimate of the amount of 
released product. 

(d) New information. An operator 
must provide an additional telephonic 
report to the National Response Center 
if significant new information becomes 
available during the emergency 
response phase of a reported event. 

21. In § 195.54, paragraph (a) is 
revised to read as follows: 
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§ 195.54 Accident reports. 
(a) Each operator that experiences an 

accident that is required to be reported 
under § 195.50 must, as soon as 
practicable, but not later than 30 days 
after discovery of the accident file an 
accident report on DOT Form 7000–1. 
* * * * * 

22. Section 195.56 is revised to read 
as follows: 

§ 195.56 Filing safety-related condition 
reports. 

(a) General. Each operator must file a 
report of a safety-related condition 
under § 195.55(a) on DOT Form PHMSA 
[INSERT FORM NUMBER]. The report 
must be filed (received by the 
Administrator) within five working days 
(not including Saturdays, Sunday, or 
Federal Holidays) after the day a 
representative of the operator first 
determines or discovers that the 
condition exists, but not later than 10 
working days after the day a 
representative of the operator 
determines or discovers the condition. 

(b) Separate conditions. An operator 
may describe separate conditions in a 
single report if the conditions are 
closely related. 

23. Section 195.57 is revised to read 
as follows: 

§ 195.57 Filing offshore pipeline condition 
reports. 

Each operator must, within 60 days 
after completion of the inspection of all 
its underwater pipelines subject to 
§ 195.413(a), file an Offshore Pipeline 
Condition Report on DOT Form PHMSA 
[INSERT FORM NUMBER]. 

24. Section 195.58 is revised to read 
as follows: 

§ 195.58 Report submission requirements. 
(a) General. An operator must submit 

each report required by this part 
electronically to PHMSA at http:// 
opsweb.phmsa.dot.gov. If electronic 
reporting imposes an undue burden and 
hardship, the operator must submit a 
written request for an alternative 
reporting method to the Information 

Resources Manager, Office of Pipeline 
Safety, Pipeline and Hazardous 
Materials Safety Administration, PHP– 
10, 1200 New Jersey Avenue, SE., 
Washington, DC 20590. The request 
must describe the undue burden and 
hardship and be sent at least 60 days 
prior to the due date of the report. 

(b) Safety related conditions. An 
operator must submit concurrently to 
the applicable State agency a safety- 
related condition report required by 
§ 191.23 of this subchapter for an 
intrastate pipeline or when the State 
agency acts as an agent of the Secretary 
with respect to interstate pipelines. 

§ 195.62 [Removed] 
25. Section 195.62 is removed. 
26. Section 195.63 is revised to read 

as follows: 

§ 195.63 OMB control number assigned to 
information collection. 

The control numbers assigned by the 
Office of Management and Budget to the 
hazardous liquid pipeline information 
collection pursuant to the Paperwork 
Reduction Act are 2137–0047, 2137– 
0601, 2137–0604, 2137–0605, 2137– 
0618, and 2137–0622. 

27. Section 195.64 is added to read as 
follows: 

§ 195.64 National Registry of Pipeline and 
LNG Operators. 

(a) OPID Request. Each operator must 
obtain from PHMSA an Operator 
Identification Number (OPID). An OPID 
is assigned to an operator for the 
pipeline or pipeline system for which 
the operator has primary responsibility. 
To obtain an OPID or a change to an 
OPID, an operator must submit a 
complete and accurate OPID 
Questionnaire (Insert form number). The 
OPID Questionnaire must be transmitted 
electronically to PHMSA through the 
National Registry of Pipeline and LNG 
Operators at http:// 
opsweb.phmsa.dot.gov. This 
requirement applies to all operators, 
including operators who have already 
been assigned an OPID. 

(b) Changes. Each operator must 
notify PHMSA electronically through 
the National Registry of Pipeline and 
LNG Operators at http:// 
opsweb.phmsa.dot.gov, 60 days prior to 
any of the following events: 

(1) A change in the name of the 
operator; 

(2) A change in the operating entity 
responsible for operating an existing 
pipeline, pipeline segment, or pipeline 
facility; 

(3) The acquisition or divestiture of 50 
or more miles of pipeline or pipeline 
system regulated by PHMSA; 

(4) Pipeline rehabilitation, pipe 
replacement, or pipeline system changes 
to upgrade/uprate a pipeline or pipeline 
facility costing $5 million or more; 

(5) Construction of 10 or more miles 
of a new hazardous liquid pipeline or 
any project involving a pipeline or 
pipeline facility costing $5 million or 
more; or 

(6) The acquisition or divestiture of an 
existing pipeline facility or construction 
of a new pipeline facility. 

(c) Reporting. An operator must use 
the OPID issued by PHMSA for all 
reporting requirements covered under 
this subchapter and for submissions to 
the National Pipeline Mapping System. 

(d) Undue burden. If electronic 
reporting imposes an undue burden and 
hardship, an operator must submit 
written request for an alternative 
reporting method mitted to the 
Information Resources Manager, Office 
of Pipeline Safety, Pipeline and 
Hazardous Materials Safety 
Administration, PHP–10, 1200 New 
Jersey Avenue, SE. Washington DC 
20590. The request must describe the 
undue burden and hardship. 

Issued in Washington, DC, on June 24, 
2009. 
Jeffrey D. Wiese, 
Associate Administrator for Pipeline Safety. 
[FR Doc. E9–15532 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–60–P 

VerDate Nov<24>2008 15:34 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00047 Fmt 4702 Sfmt 4702 E:\FR\FM\02JYP1.SGM 02JYP1



This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

Notices Federal Register

31687 

Vol. 74, No. 126 

Thursday, July 2, 2009 

DEPARTMENT OF AGRICULTURE 

National Agricultural Statistics Service 

Notice of Intent To Request Revision 
and Extension of a Currently Approved 
Information Collection 

AGENCY: National Agricultural Statistics 
Service, Department of Agriculture. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the intention of the 
National Agricultural Statistics Service 
(NASS) to request revision and 
extension of a currently approved 
information collection, the Vegetable 
Surveys Program. Revision to burden 
hours may be needed due to changes in 
the size of the target population, 
sampling design, and/or questionnaire 
length. Some of the vegetable 
production surveys will incorporate 
sampling of the total population of 
producers, while the processing surveys 
will involve a total enumeration of the 
entire population. Minor changes are 
being made to some of the 
questionnaires to accommodate changes 
in the industry and to make the 
questionnaires easier for the respondent 
to complete. This should help to reduce 
respondent burden and improve the 
overall response rates. 
DATES: Comments on this notice must be 
received by August 31, 2009 to be 
assured of consideration. 
ADDRESSES: You may submit comments, 
identified by docket number 0535–0037, 
by any of the following methods: 

• E-mail: ombofficer@nass.usda.gov. 
Include docket number above in the 
subject line of the message. 

• Fax: (202) 720–6396. 
• Mail: Mail any paper, disk, or CD– 

ROM submissions to: David Hancock, 
NASS Clearance Officer, U.S. 
Department of Agriculture, Room 5336 
South Building, 1400 Independence 

Avenue, SW., Washington, DC 20250– 
2024. 

• Hand Delivery/Courier: Hand 
deliver to: David Hancock, NASS 
Clearance Officer, U.S. Department of 
Agriculture, Room 5336 South Building, 
1400 Independence Avenue, SW., 
Washington, DC 20250–2024. 
FOR FURTHER INFORMATION CONTACT: 
Joseph T. Reilly, Associate 
Administrator, National Agricultural 
Statistics Service, U.S. Department of 
Agriculture, (202) 720–4333. Copies of 
this information collection and related 
instructions can be obtained without 
charge from David Hancock, NASS 
Clearance Officer, at (202) 690–2388. 
SUPPLEMENTARY INFORMATION: 

Title: Vegetable Surveys Program. 
OMB Number: 0535–0037. 
Expiration Date of Approval: October 

31, 2009. 
Type of Request: Intent to Seek 

Approval to Revise and Extend an 
Information Collection for a period of 
three years. 

Abstract: The primary objective of the 
National Agricultural Statistics Service 
(NASS) is to collect, prepare, and issue 
State and national estimates of crop and 
livestock production, prices, and 
disposition; as well as economic 
statistics, environmental statistics 
related to agriculture and also to 
conduct the Census of Agriculture. The 
Vegetable Surveys Program obtains 
basic agricultural statistics for fresh 
market and processing vegetables in 
major producing States. Vegetable 
statistics are used by the U.S. 
Department of Agriculture to help 
administer programs and by growers, 
processors, and marketers in making 
production and marketing decisions. 
The fresh market estimating program 
now consists of 25 selected crops and 
the processing program consists of 8 
principal crops. 

Authority: These data will be collected 
under the authority of 7 U.S.C. 2204g. 
Individually identifiable data collected under 
this authority are governed by section 1770 
of the Food Security Act of 1985 as amended, 
7 U.S.C. 2276, which requires USDA to afford 
strict confidentiality to non-aggregated data 
provided by respondents. This notice is 
submitted in accordance with the Paperwork 
Reduction Act of 1995, Public Law 104–13 
(44 U.S.C. 3501, et seq.) and Office of 
Management and Budget regulations at 5 CFR 
part 1320. 

NASS also complies with OMB 
Implementation Guidance, 

‘‘Implementation Guidance for Title V 
of the E-Government Act, Confidential 
Information Protection and Statistical 
Efficiency Act of 2002 (CIPSEA),’’ 
Federal Register, Vol. 72, No. 115, June 
15, 2007, p. 33376. 

Estimate of Burden: Public reporting 
burden for this collection of information 
is estimated between 5 and 20 minutes 
per respondent per survey. 

Respondents: Farms and businesses. 
Estimated Number of Respondents: 

31,400. 
Estimated Total Annual Burden on 

Respondents: 6,280 hours. 
Comments: Comments are invited on: 

(a) Whether the proposed collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the proposed collection 
of information including the validity of 
the methodology and assumptions used; 
(c) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, 
technological, or other forms of 
information technology collection 
techniques. 

All responses to this notice will 
become a matter of public record and be 
summarized in the request for OMB 
approval. 

Signed at Washington, DC, May 27, 2009. 
Joseph T. Reilly, 
Associate Administrator. 
[FR Doc. E9–15667 Filed 7–1–09; 8:45 am] 
BILLING CODE 3410–20–P 

DEPARTMENT OF AGRICULTURE 

Food Safety and Inspection Service 

[Docket No. FSIS–2009–0017] 

Notice of Request for Extension of a 
Currently Approved Information 
Collection (Application for Return of 
Exported Product) 

AGENCY: Food Safety and Inspection 
Service, USDA. 
ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995 and 
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the Office of Management and Budget 
(OMB) regulations, the Food Safety and 
Inspection Service (FSIS) is announcing 
its intention to request an extension of 
an information collection concerning 
the application for return of exported 
product. 

DATES: Comments on this notice must be 
received on or before August 31, 2009. 
ADDRESSES: FSIS invites interested 
persons to submit comments on this 
notice. Comments may be submitted by 
either of the following methods: 

• Federal eRulemaking Portal: This 
Web site provides the ability to type 
short comments directly into the 
comment field on this Web page or 
attach a file for lengthier comments. Go 
to http://www.regulations.gov. Follow 
the online instructions at that site for 
submitting comments. 

• Mail, including floppy disks or CD– 
ROMs, and hand- or courier-delivered 
items: Send to Docket Clerk, U.S. 
Department of Agriculture, Food Safety 
and Inspection Service, 1400 
Independence Avenue, SW., Room 
2534, South Agriculture Building, 
Washington, DC 20250–3700. 

Instructions: All items submitted by 
mail or electronic mail must include the 
Agency name and docket number FSIS– 
2009–0017. Comments received in 
response to this docket will be made 
available for public inspection and 
posted without change, including any 
personal information, to http:// 
www.regulations.gov. 

Docket: For access to background 
documents or comments received, go to 
the FSIS Docket Room at the address 
listed above between 8:30 a.m. and 4:30 
p.m., Monday through Friday. 

For Additional Information: Contact 
John O’Connell, Paperwork Reduction 
Act Coordinator, Food Safety and 
Inspection Service, USDA, 1400 
Independence Avenue, SW., Room 3532 
South Building, Washington, DC 20250, 
(202) 720–0345. 
SUPPLEMENTARY INFORMATION: 

Title: Application for Return of 
Exported Product. 

OMB Number: 0583–0138. 
Expiration Date of Approval: 12/31/ 

2009. 
Type of Request: Extension of an 

approved information collection. 
Abstract: FSIS has been delegated the 

authority to exercise the functions of the 
Secretary as specified in the Federal 
Meat Inspection Act (FMIA) (21 U.S.C. 
601, et seq.), the Poultry Products 
Inspection Act (PPIA) (21 U.S.C. 451, et 
seq.), and the Egg Products Inspection 
Act (EPIA) (21 U.S.C. 1031, et seq.). 
FSIS protects the public by verifying 
that meat, poultry, and egg products are 

safe, wholesome, unadulterated, and 
correctly labeled and packaged. 

FSIS is requesting an extension of an 
information collection addressing 
paperwork requirements related to the 
collection of information for the 
application for the return of exported 
product. 

In accordance with 9 CFR 327.17, 
381.209, and 590.965, exported product 
returned to this country is exempt from 
FSIS import inspection requirements 
upon notification to and approval from 
the Agency’s Office of International 
Affairs (OIA). Returned product may, 
however, require re-inspection at a 
federally-inspected facility for food 
safety and food defense determinations. 
When FSIS inspection program 
personnel determine that the product is 
safe and not adulterated or misbranded, 
the product may be released into 
domestic commerce. 

When an FSIS inspected and passed 
product is exported and then returned 
to this country, the owner, broker, or 
agent of the product (the applicant) 
arranges for the product’s entry and 
notifies FSIS. As part of this process, the 
applicant completes the FSIS Form, 
Application for the Return of Exported 
Products to the United States. 

The purpose of the form is to allow 
OIA to decide whether re-inspection of 
the returned product is needed and to 
notify the appropriate FSIS office where 
to perform the re-inspection of the 
product, if necessary. 

FSIS has made the following 
estimates based upon an information 
collection assessment: 

Estimate of Burden: FSIS estimates 
that it will take firms an average of 10 
minutes per response. 

Respondents: Brokers, agents, owners 
of exported product. 

Estimated Total No. of Respondents: 
500. 

Estimated No. of Annual Responses 
per Respondent: 100. 

Estimated Total Annual Burden on 
Respondents: 8,333 hours. 

Copies of this information collection 
assessment can be obtained from John 
O’Connell, Paperwork Reduction Act 
Coordinator, Food Safety and Inspection 
Service, USDA, 1400 Independence, 
SW., Room 3532, South Bldg., 
Washington, DC 20250, (202) 720–0345. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of FSIS’s functions, including whether 
the information will have practical 
utility; (b) the accuracy of FSIS’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (c) ways to enhance 

the quality, utility, and clarity of the 
information to be collected; and (d) 
ways to minimize the burden of the 
collection of information, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques, or other forms of 
information technology. Comments may 
be sent to both FSIS, at the addresses 
provided above, and the Desk Officer for 
Agriculture, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, Washington, 
DC 20253. 

Responses to this notice will be 
summarized and included in the request 
for OMB approval. All comments will 
also become a matter of public record. 

Additional Public Notification 

Public awareness of all segments of 
rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that the public and in particular 
minorities, women, and persons with 
disabilities, are aware of this notice, 
FSIS will announce it on-line through 
the FSIS Web page located at http:// 
www.fsis.usda.gov/regulations/ 
2009_Notices_Index/index.asp. 

FSIS also will make copies of this 
Federal Register publication available 
through the FSIS Constituent Update, 
which is used to provide information 
regarding FSIS policies, procedures, 
regulations, Federal Register notices, 
FSIS public meetings, and other types of 
information that could affect or would 
be of interest to our constituents and 
stakeholders. The Update is 
communicated via Listserv, a free e-mail 
subscription service consisting of 
industry, trade, and farm groups, 
consumer interest groups, allied health 
professionals, scientific professionals, 
and other individuals who have 
requested to be included. The Update 
also is available on the FSIS Web page. 
Through Listserv and the Web page, 
FSIS is able to provide information to a 
much broader, more diverse audience. 

In addition, FSIS offers an e-mail 
subscription service which provides 
automatic and customized access to 
selected food safety news and 
information. This service is available at 
http://www.fsis.usda.gov/ 
news_and_events/email_subscription/. 
Options range from recalls to export 
information to regulations, directives 
and notices. Customers can add or 
delete subscriptions themselves, and 
have the option to password protect 
their accounts. 
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Done at Washington, DC, on June 26, 2009. 
Alfred V. Almanza, 
Administrator. 
[FR Doc. E9–15669 Filed 7–1–09; 8:45 am] 
BILLING CODE 3410–DM–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Northeast Region 
Permit Family of Forms 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before August 31, 2009. 
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 7845, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Aja Peters-Mason at (978) 
281–9195 or aja.peters- 
mason@noaa.gov. 

SUPPLEMENTARY INFORMATION: 

I. Abstract 

Under the Magnuson-Stevens Fishery 
Conservation and Management Act, the 
Secretary of Commerce (Secretary) has 
the responsibility for the conservation 
and management of marine fishery 
resources. Much of this responsibility 
has been delegated to the National 
Oceanic and Atmospheric 
Administration (NOAA)/National 
Marine Fisheries Service (NMFS). 
Under this stewardship role, the 
Secretary was given certain regulatory 
authorities to ensure the most beneficial 
uses of these resources. One of the 
regulatory steps taken to carry out the 
conservation and management 
objectives is to collect information from 
users of the resource. 

As regional Fishery Management 
Councils develop specific Fishery 

Management Plans (FMP), the Secretary 
has promulgated rules for the issuance 
of permits to individuals and 
organizations participating in Federally 
controlled fisheries in order to: (1) 
Register fishermen, fishing vessels, fish 
dealers and processors, (2) List the 
characteristics of fishing vessels and/or 
dealer/processor operations, (3) Exercise 
influence over compliance (e.g., 
withhold issuance pending collection of 
unpaid penalties), (4) Provide a mailing 
list for the dissemination of important 
information to the industry, (5) Register 
participants to be considered for limited 
entry, (6) Provide a universe for data 
collection samples, and (7) Provide 
notification when a vessel is conducting 
fishing activities that are authorized by 
the FMPs only in specific circumstances 
(e.g., exemption programs). The 
identification of the participants, their 
gear types, vessels, and expected 
activity levels is an effective tool in the 
enforcement of fishery regulations. This 
information is needed to measure the 
consequences of management controls 
as well. Participants in certain fisheries 
may also to be required to notify NMFS 
before fishing trips for the purpose of 
observer placement and to make other 
reports on fishing activities. 

II. Method of Collection 

Initial vessel and dealer permit 
applications are made by signed paper 
form. After initial permit issuance, a 
pre-printed permit renewal form is 
generated via computer using current 
permit information. This form is then 
sent to the permit holder for updates. If 
no changes to the pre-printed form are 
required, the applicant simply needs to 
sign the form and return it with any 
additional information (i.e., current 
state registration or United States (U.S.) 
Coast Guard document) required for 
permit renewal. Initial and renewal 
vessel operator permit applications, 
additional information associated with 
vessel permits including gillnet and 
lobster trap tag purchases, and 
permanent days-at-sea (DAS) transfers, 
are submitted by signed paper form. 
Automated position reporting by means 
of a Vessel Monitoring System (VMS) is 
required for all vessels issued a limited 
access sea scallop, Northeast (NE) 
multispecies, surf clam/ocean quahog, 
herring, or monkfish Category F permit. 
Permitted Canadian herring transport 
vessels must also be equipped with 
VMS. Vessel owners issued a monkfish 
Category A or B permit may voluntarily 
elect to provide DAS notification 
through VMS. VMS power down 
exemption requests are submitted by 
signed paper form. Categories of vessels 

not required to use VMS are required to 
report via a DAS call-in system. 

III. Data 
OMB Control Number: 0648–0202. 
Form Number: None. 
Type of Review: Regular submission. 
Affected Public: Business and other 

for-profit organizations; individuals or 
households; state, local or tribal 
governments. 

Estimated Number of Respondents: 
51,339. 

Estimated Time Per Response: Initial 
vessel permit applications, 45 minutes; 
preprinted renewal forms, 30 minutes; 
initial dealer permit applications, 15 
minutes; preprinted dealer permit 
renewal forms, 5 minutes; initial and 
renewal vessel operator permit 
applications, 1 hour; limited access 
vessel upgrade or replacement 
applications, 3 hours; applications for 
retention of limited access permit 
history, 30 minutes; VMS unit 
installation, 1 hour; confirming VMS 
connectivity, 5 minutes; VMS 
certification form, 5 minutes; request to 
turn off VMS under certain 
circumstances (power-down 
exemption), 30 minutes; area and DAS 
declarations, 5 minutes; requests for 
observer coverage, 2 or 10 minutes, 
depending on the program for which 
observers are requested; NE 
multispecies and monkfish vessels, 3 
minutes to declare a block of time out 
of the gillnet fishery; call-in 
requirements for limited-access 
monkfish and occasional category 
scallop vessels, 2 minutes; limited 
access vessels fishing under DAS 
requirements that have assisted in U.S. 
Coast Guard search and rescue 
operations or assisted in towing a 
disabled vessel, or have stood by 
entangled whales, Good Samaritan DAS 
credit applications, 30 minutes; 
application for a Letter of Authorization 
(LOA) to participate in any of the 
exemption programs, to transfer certain 
fish species from one vessel to another, 
or (for charter/party vessels), to fish in 
the Nantucket Lightship Closure Area, 5 
minutes; requests for Charter/Party 
Exemption Certificate to fish in Gulf of 
Maine (GOM) closed areas, 2 minutes; 
limited access sea scallop vessel 
notification of participation, of first trip, 
or withdrawal from participation in 
state waters DAS or gear exemption 
programs, 2 minutes; NE multispecies 
fishery vessels request for change in 
permit category designation or request 
for transit to another port by a vessel 
required to remain within the GOM cod 
trip limit, 2 minutes; request to 
permanently transfer DAS to another 
vessel, 5 minutes; research requests for 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00003 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31690 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

GOM Cod Research Set Aside landings 
allowances, 1 hour; calling out of a 
gillnet fishery for NE multispecies or 
monkfish, 3 minutes; gillnet category 
designation, including initial requests 
for gillnet tags, 10 minutes; requests for 
additional tags, notification of lost tags 
and requests for replacements, 2 
minutes; attachment of a tag, 1 minute; 
initial lobster area designations, 5 
minutes; requests for state quota 
transfers in the bluefish, summer 
flounder and scup fisheries, 1 hour; 
applications for sector allocations in the 
NE multispecies fishery, 50 hours per 
sector; annual reports for approved 
sector applications, 6 hours. 

Estimated Total Annual Burden 
Hours: 31,144. 

Estimated Total Annual Cost to 
Public: $4,991,553 in recordkeeping/ 
reporting costs. 

IV. Request for Comments 
Comments are invited on: (a) Whether 

the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: June 29, 2009. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. E9–15681 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–904] 

Certain Activated Carbon from the 
People’s Republic of China: Notice of 
Partial Rescission of Antidumping 
Duty Administrative Review 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
EFFECTIVE DATE: July 2, 2009. 

FOR FURTHER INFORMATION CONTACT: 
Catherine Bertrand, AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington DC 20230; 
telephone-(202) 482–3207. 
SUPPLEMENTARY INFORMATION: 

Background 

On May 29, 2009, the Department of 
Commerce (‘‘Department’’) published a 
notice of initiation of an administrative 
review of the antidumping duty order 
on certain activated carbon from the 
People’s Republic of China (‘‘PRC’’) 
covering the period April 1, 2008 March 
31, 2009. See Initiation of Antidumping 
and Countervailing Duty Administrative 
Reviews, 74 FR 25711 (May 29, 2009) 
(‘‘Initiation’’). 

On June 18, 2009, Calgon Carbon 
Corporation and Norit Americas Inc. 
(‘‘Petitioners’’) withdrew their request 
for an administrative review for the 
following 155 companies: Actview 
Carbon Technology Co., Ltd.; Alashan 
Yongtai Activated Carbon Co., Ltd.; 
Anhui Hengyuan Trade Co., Ltd.; 
Baoding Activated Carbon Factory; 
Beijing Broad Activated Carbon Co., 
Ltd.; Beijing Haijian Jiechang 
Environmental Protection Chemicals; 
Beijing Hibridge Trading Co., Ltd.; 
Beijing Huapeng Environment 
Protection Materials; Benbu Jiutong 
Trade Co., Ltd.; Changji Hongke 
Activated Carbon Co., Ltd.; Chengde 
Jiayu Activated Carbon Factory; China 
National Building Materials and 
Equipment Import Export Corp.; China 
National Nuclear General Company 
Ningxia Activated Carbon Factory; 
China Nuclear Ningxia Activated 
Carbon Plant; Da Neng Zheng Da 
Activated Carbon Co., Ltd.; Datong 
Carbon Corporation; Datong Changtai 
Activated Carbon Co., Ltd.; Datong City 
Zuoyun County Activated Carbon Co., 
Ltd.; Datong Fenghua Activated Carbon; 
Datong Fuping Activated Carbon Co., 
Ltd.; Datong Hongji Coal Industry; 
Datong Hongtai Activated Carbon Co., 
Ltd.; Datong Huanqing Activated Carbon 
Co., Ltd.; Datong Huaxin Activated 
Carbon; Datong Huibao Active Carbon; 
Datong Huibao Activated Carbon Co., 
Ltd.; Datong Huiyuan Cooperative 
Activated Carbon Plant; Datong Kaneng 
Carbon Co. Ltd.; Datong Kangda 
Activated Carbon Factory; Datong 
Runmei Activated Carbon Factory; 
Datong Tianzhao Activated Carbon Co., 
Ltd.; DaTong Tri–Star & Power Carbon 
Plant; Datong Weidu Activated Carbon 
Co., Ltd.; Datong Xuanyang Activated 
Carbon Co. Ltd.; Datong Zuoyun Biyun 

Activated Carbon Co., Ltd.; Datong 
Zuoyun Fu Ping Activated Carbon Plant; 
Dezhou Jiayu Activated Carbon Factory; 
Dongguan Baofu Activated Carbon; 
Dushanzi Chemical Factory; Fangyuan 
Carbonization Co., Ltd.; Fu Yuan 
Activated Carbon Co., Ltd.; Fujian 
Jianyang Carbon Plant; Fujian Nanping 
Yuanli Activated Carbon; Fuzhou 
Taking Chemical; Fuzhou Yihuan 
Carbon; Great Bright Industrial; 
Hangzhou Hengxing Activated Carbon; 
Hangzhou Linan Tianbo Material; Hebei 
Shenglun Import & Export Group 
Company; Hegongye Ninxia Activated 
Carbon Factory; Heilongjiang Provincial 
Hechang Imp. & Exp. Co., Ltd.; Hongke 
Activated Carbon Co., Ltd.; Huaibei 
Environment Protection Material Plant; 
Huairen Huanyi Purifying Material; 
Huaiyushan Activated Carbon Tec & Sec 
(Zhuhai) Co., Ltd.; Huahui Activated 
Carbon Company Ltd.; Huatai Activated 
Carbon; Huaxin Active Carbon Plant; 
Huzhou Zhonglin Activated Carbon; Hz 
Hengxing Activated Carbon Co.; Inner 
Mongolia Taixi Coal Chemical Industry 
Limited Company; Itigi Corp. Ltd.; J&D 
Activated Carbon Filter Co., Ltd.; Jiangle 
County Xinhua Activated Carbon Co., 
Ltd.; Jiangxi Hansom Import Export Co.; 
Jiangxi Huaiyushan Activated Carbon; 
Jiangxi Jinma Carbon; Jianou Zhixing 
Activated Carbon; Jiaocheng Xinxin 
Purification Material Co., Ltd.; Jilin 
Goodwill Activated Carbon Plant; Jing 
Mao (Dongguan) Activated Carbon Co., 
Ltd.; Jx Huaiyushan Activated Carbon 
Group Co.; Jx Huaiyushan Suntar Active 
Carbon; Kaihua Xingda Chemical Co., 
Ltd.; Kaihua Xinghua Chemical Plant; 
Kemflo (Nanjing) Environmental Tech; 
Kunshan Actview Carbon Technology; 
Langfang Winfield Filtration Co.; Link 
Link Shipping Limited; Longyan Wanan 
Activated Carbon; Mindong Lianyi 
Group; Nanjing Mulinsen Charcoal; 
Nantong Ameriasia Advanced Activated 
Carbon Product Co., Ltd.; Ningxia Baota 
Active Carbon Plant; Ningxia Baota 
Activated Carbon Co., Ltd.; Ningxia 
Blue–White-Black Activated Carbon; 
Ningxia Fengyuan Activated Carbon 
Co., Ltd.; Ningxia Guanghua A/C Co., 
Ltd.; Ningxia Guanghua Activated 
Carbon Co., Ltd.; Ningxia Guanghua 
Chemical Activated Carbon Co., Ltd.; 
Ningxia Haoqing Activated Carbon Co., 
Ltd.; Ningxia Henghui Activated 
Carbon; Ningxia Honghua Carbon 
Industrial Corporation; Ningxia 
Huinong Xingsheng Activated Carbon 
Co., Ltd.; Ningxia Jirui Activated 
Carbon; Ningxia Luyuangheng Activated 
Carbon Co., Ltd.; Ningxia Pingluo 
County Yaofu Activated Carbon Plant; 
Ningxia Pingluo County Yaofu 
Activated Carbon Factory; Ningxia 
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1 See the Petition for the Imposition of 
Antidumping and Countervailing Duties Pursuant 
to Sections 701 and 731 of the Tariff Act of 1930, 
as amended (‘‘Petition’’), filed on June 5, 2009. On 
June 22, 2009, Petitioners submitted a letter stating 
that another domestic producer of the like product, 
Wireway Husky Corporation, had joined the 
petition. 

Pingluo Xuanzhong Activated Carbon 
Co., Ltd.; Ningxia Pingluo Yaofu 
Activated Carbon Factory; Ningxia Taixi 
Activated Carbon; Ningxia Tianfu 
Activated Carbon Co., Ltd.; Ningxia 
Tongfu Coking Co., Ltd.; Ningxia 
Weining Active Carbon Co., Ltd.; 
Ningxia Xingsheng Coal and Active 
Carbon Co., Ltd.; Ningxia Xingsheng 
Coke and Activated Carbon; Ningxia 
Yinchuan Lanqiya Activated Carbon 
Co., Ltd.; Ningxia Yirong Alloy Iron Co., 
Ltd.; Ningxia Zhengyuan Activated; 
OEC Logistic Qingdao Co., Ltd.; 
Panshan Import and Export Corporation; 
Pingluo Xuanzhong Activated Carbon 
Co., Ltd.; Shanghai Activated Carbon 
Co. Ltd.; Shanghai Coking and Chemical 
Corporation; Shanghai Goldenbridge 
International; Shanghai Jiayu 
International Trading Co. Ltd.; Shanghai 
Jinhu Activated Carbon; Shanghai 
Mebao Activated Carbon; Shanhai 
Xingchang Activated Carbon; Shanxi 
Blue Sky Purification Material Co., Ltd.; 
Shanxi Qixian Hongkai Active Carbon 
Goods; Shanxi Supply and Marketing 
Cooperative; Shanxi Tianli Ruihai 
Enterprise Co.; Shanxi Xiaoyi Huanyu 
Chemicals Co., Ltd.; Shanxi Xinhua 
Activated Carbon Co., Ltd.; Shanxi 
Xinhua Chemical Co., Ltd.; Shanxi 
Xinhua Chemical Factory; Shanxi 
Xinhua Protective Equipment; Shanxi 
Xinshidai Imp. Exp. Co., Ltd.; Shanxi 
Zuoyun Yunpeng Coal Chemistry; 
Shenzhen Sihaiweilong Technology Co.; 
Sincere Carbon Industrial Co., Ltd.; 
Taining Jinhu Carbon; Tianchang 
(Tianjin) Activated Carbon; Tonghua 
Bright Future Activated Carbon Plant; 
Tonghua Xinpeng Activated Carbon 
Factory; Valqua Seal Products 
(Shanghai) Co; Wellink Chemical 
Industry; Xi Li Activated Carbon Co., 
Ltd.; Xiamen All Carbon Corporation; 
Xingan County Shenxin Activated 
Carbon Factory; Xinhua Chemical 
Company Ltd.; Xinyuan Carbon; 
Xuanzhong Chemical Industry; 
Yangyuan Hengchang Active Carbon; 
Yicheng Logistics; Yinchuan Lanqiya 
Activated Carbon Co., Ltd.; Yinyuan 
Carbon; YunGuan Chemical Factory; 
Yuanguang Activated Carbon Co., Ltd.; 
Yuyang Activated Carbon Co., Ltd.; 
Zhejiang Quizhou Zhongsen Carbon; 
Zhejiang Yun He Tang Co., Ltd.; Zhuxi 
Activated Carbon; Zuoyun Bright Future 
Activated Carbon Plant. The Petitioners 
were the only party to request a review 
of these companies. 

Partial Rescission 
Pursuant to 19 CFR 351.213(d)(1), the 

Secretary will rescind an administrative 
review, in whole or in part, if a party 
who requested the review withdraws 
the request within 90 days of the date 

of publication of notice of initiation of 
the requested review. The Petitioners’ 
request was submitted within the 90- 
day period, and thus, is timely. Because 
the Petitioners’ withdrawal of requests 
for review is timely and because no 
other party requested a review of the 
aforementioned companies, in 
accordance with 19 CFR 351.213(d)(1), 
we are rescinding this review with 
respect to the above listed companies. 

Assessment Rates 

The Department will instruct U.S. 
Customs and Border Protection (‘‘CBP’’) 
to assess antidumping duties on all 
appropriate entries. For those 
companies for which this review has 
been rescinded and which have a 
separate rate, antidumping duties shall 
be assessed at rates equal to the cash 
deposit of estimated antidumping duties 
required at the time of entry, or 
withdrawal from warehouse, for 
consumption, in accordance with 19 
CFR 351.212(c)(2). The Department 
intends to issue appropriate assessment 
instructions directly to CBP 15 days 
after publication of this notice. 

Notification to Importers 

This notice serves as a final reminder 
to importers for whom this review is 
being rescinded, as of the publication 
date of this notice, of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of the antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

Notification Regarding Administrative 
Protective Orders 

This notice also serves as a reminder 
to parties subject to administrative 
protective orders (‘‘APO’’) of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305, which continues 
to govern business proprietary 
information in this segment of the 
proceeding. Timely written notification 
of the return/destruction of APO 
materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and terms of an APO is a violation 
which is subject to sanction. 

This notice is issued and published in 
accordance with section 777(i)(1) of the 

Tariff Act of 1930, as amended, and 19 
CFR 351.213(d)(4). 

Dated: June 26, 2009. 
John M. Andersen, 
Acting Deputy Assistant Secretary for 
Antidumping and Countervailing Duty 
Operations. 
[FR Doc. E9–15701 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–DS–S 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–570–949] 

Wire Decking From the People’s 
Republic of China: Initiation of 
Antidumping Duty Investigation 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
DATES: Effective Date: July 2, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Charles Riggle or Andrea Staebler 
Berton, AD/CVD Operations, Office 8, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Washington, DC 20230; telephone: (202) 
482–0650 and (202) 482–4037, 
respectively. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On June 5, 2009, the Department of 
Commerce (‘‘the Department’’) received 
an antidumping duty (‘‘AD’’) petition 
concerning imports of wire decking 
from the People’s Republic of China 
(‘‘PRC’’) filed in proper form by AWP 
Industries, Inc., ITC Manufacturing, 
Inc., J&L Wire Cloth, Inc., and Nashville 
Wire Products Mfg. Co., Inc., 
(collectively, ‘‘Petitioners’’).1 On June 
11, 2009, and June 12, 2009, the 
Department issued requests for 
additional information and clarification 
of certain areas of the Petition. Based on 
the Department’s request, Petitioners 
filed supplements to the Petition on 
June 16, 2009, and June 17, 2009 
(respectively, ‘‘Supplement to the AD/ 
CVD Petitions and Supplement to the 
AD Petition’’). The Department 
requested further clarifications from 
Petitioners by supplemental 
questionnaire and phone on June 18, 
2009, regarding scope, export price, and 
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2 See Memorandum to the File, ‘‘Wire Decking 
form the People’s Republic of China: Phone Call 
with Petitioners Regarding Antidumping Petition 
Questions,’’ dated June 19, 2009; see also 
Memorandum to the File ‘‘Petitions for the 
Imposition of Antidumping Duties and 
Countervailing Duties on Wire Decking from the 
People’s Republic of China: Suggested Scope 
Changes,’’ dated June 22, 2009. 

3 See USEC, Inc. v. United States, 132 F. Supp. 
2d 1, 8 (CIT 2001), citing Algoma Steel Corp. Ltd. 
v. United States, 688 F. Supp. 639, 644 (CIT 1988), 
aff’d 865 F.2d 240 (Fed. Cir. 1989), cert. denied 492 
U.S. 919 (1989). 

surrogate values (‘‘SV’’).2 On June 19, 
2009, Petitioners filed the information 
requested regarding export price and on 
June 22, 2009, Petitioners filed the 
information requested in the additional 
supplemental questionnaire, including a 
revised scope (respectively ‘‘Second 
Supplement to the AD Petition, and 
Second Supplement to the AD/CVD 
Petitions’’). 

On June 23 and 24, 2009, the 
Department contacted Petitioners to 
suggest additional changes to the scope 
language. On June 24, 2009, Petitioners 
filed a final version of the scope 
language. 

In accordance with section 732(b) of 
the Tariff Act of 1930, as amended (‘‘the 
Act’’), Petitioners allege that imports of 
wire decking from the PRC are being, or 
are likely to be, sold in the United States 
at less than fair value, within the 
meaning of section 731 of the Act, and 
that such imports materially injure, or 
threaten material injury to, an industry 
in the United States. 

The Department finds that Petitioners 
filed the Petition on behalf of the 
domestic industry because Petitioners 
are interested parties as defined in 
section 771(9)(C) of the Act, and they 
have demonstrated sufficient industry 
support with respect to the investigation 
that they are requesting the Department 
to initiate (see ‘‘Determination of 
Industry Support for the Petition’’ 
below). 

Scope of Investigation 
The products covered by this 

investigation are wire decking from the 
PRC. For a full description of the scope 
of the investigation, please see the 
‘‘Scope of Investigation’’ in Appendix I 
of this notice. 

Comments on Scope of Investigation 
During our review of the Petition, we 

discussed the scope with Petitioners to 
ensure that it is an accurate reflection of 
the products for which the domestic 
industry is seeking relief. Moreover, as 
discussed in the preamble to the 
regulations (Antidumping Duties; 
Countervailing Duties; Final Rule, 62 FR 
27296, 27323 (May 19, 1997)), we are 
setting aside a period for interested 
parties to raise issues regarding product 
coverage. The Department encourages 
all interested parties to submit such 
comments by July 15, 2009, twenty 

calendar days from the signature date of 
this notice. Comments should be 
addressed to Import Administration’s 
APO/Dockets Unit, Room 1870, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. The period of 
scope consultations is intended to 
provide the Department with ample 
opportunity to consider all comments 
and to consult with parties prior to the 
issuance of the preliminary 
determinations. 

Comments on Product Characteristics 
for Antidumping Duty Questionnaires 

We are requesting comments from 
interested parties regarding the 
appropriate physical characteristics of 
wire decking to be reported in response 
to the Department’s antidumping 
questionnaires. This information will be 
used to identify the key physical 
characteristics of the subject 
merchandise in order to more accurately 
report the relevant factors and costs of 
production, as well as to develop 
appropriate product comparison 
criteria. 

Interested parties may provide any 
information or comments that they feel 
are relevant to the development of an 
accurate listing of physical 
characteristics. Specifically, they may 
provide comments as to which 
characteristics are appropriate to use as 
(1) general product characteristics and 
(2) the product comparison criteria. We 
note that it is not always appropriate to 
use all product characteristics as 
product comparison criteria. We base 
product comparison criteria on 
meaningful commercial differences 
among products. In other words, while 
there may be some physical product 
characteristics utilized by 
manufacturers to describe wire decking, 
it may be that only a select few product 
characteristics take into account 
commercially meaningful physical 
characteristics. In addition, interested 
parties may comment on the order in 
which the physical characteristics 
should be used in product matching. 
Generally, the Department attempts to 
list the most important physical 
characteristics first and the least 
important characteristics last. 

In order to consider the suggestions of 
interested parties in developing and 
issuing the antidumping duty 
questionnaires, we must receive 
comments at the above-referenced 
address by July 15, 2009. Additionally, 
rebuttal comments must be received by 
July 22, 2009. 

Determination of Industry Support for 
the Petition 

Section 732(b)(1) of the Act requires 
that a petition be filed on behalf of the 
domestic industry. Section 732(c)(4)(A) 
of the Act provides that a petition meets 
this requirement if the domestic 
producers or workers who support the 
petition account for: (i) At least 25 
percent of the total production of the 
domestic like product; and (ii) more 
than 50 percent of the production of the 
domestic like product produced by that 
portion of the industry expressing 
support for, or opposition to, the 
petition. Moreover, section 732(c)(4)(D) 
of the Act provides that, if the petition 
does not establish support of domestic 
producers or workers accounting for 
more than 50 percent of the total 
production of the domestic like product, 
the Department shall: (i) Poll the 
industry or rely on other information in 
order to determine if there is support for 
the petition, as required by 
subparagraph (A), or (ii) determine 
industry support using a statistically 
valid sampling method to poll the 
industry. 

Section 771(4)(A) of the Act defines 
the ‘‘industry’’ as the producers as a 
whole of a domestic like product. Thus, 
to determine whether a petition has the 
requisite industry support, the statute 
directs the Department to look to 
producers and workers who produce the 
domestic like product. The International 
Trade Commission (‘‘ITC’’), which is 
responsible for determining whether 
‘‘the domestic industry’’ has been 
injured, must also determine what 
constitutes a domestic like product in 
order to define the industry. While both 
the Department and the ITC must apply 
the same statutory definition regarding 
the domestic like product (section 
771(10) of the Act), they do so for 
different purposes and pursuant to a 
separate and distinct authority. In 
addition, the Department’s 
determination is subject to limitations of 
time and information. Although this 
may result in different definitions of the 
like product, such differences do not 
render the decision of either agency 
contrary to law.3 

Section 771(10) of the Act defines the 
domestic like product as ‘‘a product 
which is like, or in the absence of like, 
most similar in characteristics and uses 
with, the article subject to an 
investigation under this title.’’ Thus, the 
reference point from which the 
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4 For a discussion of the domestic like product 
analysis in this case, see Antidumping Duty 
Investigation Initiation Checklist: Wire Decking 
from the PRC (‘‘Initiation Checklist’’) at Attachment 
II (‘‘Industry Support’’), dated concurrently with 
this notice and on file in the Central Records Unit 
(‘‘CRU’’), Room 1117 of the main Department of 
Commerce building. 

5 See Supplement to the AD/CVD Petitions, dated 
June 16, 2009, at 9. 

6 See Section 732(c)(4)(D) of the Act, and 
Initiation Checklist at Attachment II. 

7 See Initiation Checklist at Attachment II. 
8 See id. 
9 See id. 

10 See Initiation Checklist at Attachment III. 
11 See Initiation Checklist for further discussion. 
12 See Volume II of the Petition, at 2. 
13 See Memorandum from the Office of Policy to 

David M. Spooner, Assistant Secretary for Import 
Administration, regarding The People’s Republic of 
China Status as a Non-Market Economy, dated May 
15, 2006. This document is available online at 
http://ia.ita.doc.gov/download/ 
prc-nme-status/prc-nme-status-memo.pdf. 

domestic like product analysis begins is 
‘‘the article subject to an investigation,’’ 
(i.e., the class or kind of merchandise to 
be investigated, which normally will be 
the scope as defined in the Petition). 

With regard to the domestic like 
product, Petitioners do not offer a 
definition of domestic like product 
distinct from the scope of the 
investigation. Based on our analysis of 
the information submitted on the 
record, we have determined that wire 
decking constitutes a single domestic 
like product and we have analyzed 
industry support in terms of that 
domestic like product.4 

In determining whether Petitioners 
have standing under section 
732(c)(4)(A), we considered the industry 
support data contained in the Petition 
with reference to the domestic like 
product as defined in the ‘‘Scope of 
Investigation’’ section above. To 
establish industry support, Petitioners 
provided their 2008 production of the 
domestic like product, as well as the 
2008 production of the domestic like 
product for four non-petitioning 
companies who are supporters of the 
Petition, and compared this to total 
production of the domestic like product 
for the entire domestic industry. See 
Volume I of the Petition, at 4, and 
Exhibit General-1, and Supplement to 
the AD/CVD Petitions, dated June 16, 
2009, at 10, and Attachment 3, and 
Second Supplement to the AD/CVD 
Petitions, dated June 22, 2009, at 3, and 
Attachment 1, and Petitioners’ 
Submission, dated June 22, 2009. 
Petitioners calculated total domestic 
production based on their own 
production plus data provided by the 
four non-petitioning companies that 
produce the domestic like product in 
the United States, who are supporters of 
the Petition. See Volume I of the 
Petition, at Exhibit General-1, and 
Supplement to the AD/CVD Petitions, 
dated June 16, 2009, at Attachment 3, 
and Second Supplement to the AD/CVD 
Petitions, dated June 22, 2009, at 3, and 
Attachment 1; see also Initiation 
Checklist as Attachment II, Industry 
Support. In addition, Petitioners 
identified one other company as a 
producer of the domestic like product 
and were able to obtain its 2008 
production of the domestic like product 
in order to calculate total domestic 

production of the domestic like 
product.5 

Our review of the data provided in the 
Petition, supplemental submissions, and 
other information readily available to 
the Department indicates that 
Petitioners have established industry 
support. First, the Petition established 
support from domestic producers (or 
workers) accounting for more than 50 
percent of the total production of the 
domestic like product and, as such, the 
Department is not required to take 
further action in order to evaluate 
industry support (e.g., polling).6 
Second, the domestic producers (or 
workers) have met the statutory criteria 
for industry support under section 
732(c)(4)(A)(i) of the Act because the 
domestic producers (or workers) who 
support the Petitions account for at least 
25 percent of the total production of the 
domestic like product.7 Finally, the 
domestic producers (or workers) have 
met the statutory criteria for industry 
support under section 732(c)(4)(A)(ii) of 
the Act because the domestic producers 
(or workers) who support the Petition 
account for more than 50 percent of the 
production of the domestic like product 
produced by that portion of the industry 
expressing support for, or opposition to, 
the Petition. Accordingly, the 
Department determines that the Petition 
was filed on behalf of the domestic 
industry within the meaning of section 
732(b)(1) of the Act.8 

The Department finds that Petitioners 
filed the Petition on behalf of the 
domestic industry because they are 
interested parties as defined in section 
771(9)(C) of the Act and they have 
demonstrated sufficient industry 
support with respect to the antidumping 
investigation that they are requesting 
the Department initiate.9 

Allegations and Evidence of Material 
Injury and Causation 

Petitioners allege that the U.S. 
industry producing the domestic like 
product is being materially injured, or is 
threatened with material injury, by 
reason of the imports of the subject 
merchandise sold at less than NV. In 
addition, Petitioners allege that subject 
imports exceed the negligibility 
threshold provided for under section 
771(24)(A) of the Act. 

Petitioners contend that the industry’s 
injured condition is illustrated by 
reduced market share, increased import 

penetration, underselling and price 
depressing and suppressing effects, lost 
sales and revenue, reduced production, 
shipments, capacity, and capacity 
utilization, reduced employment, and 
an overall decline in financial 
performance. We have assessed the 
allegations and supporting evidence 
regarding material injury, threat of 
material injury, and causation, and have 
determined that these allegations are 
properly supported by adequate 
evidence and meet the statutory 
requirements for initiation.10 

Period of Investigation 

In accordance with 19 CFR 
351.204(b)(1), because this Petition was 
filed on June 5, 2009, the anticipated 
period of investigation (‘‘POI’’) is 
October 1, 2008, through March 31, 
2009. 

Allegations of Sales at Less than Fair 
Value 

The following is a description of the 
allegations of sales at less than fair value 
upon which the Department has based 
its decision to initiate an investigation 
with respect to the PRC. The sources of 
data for the deductions and adjustments 
relating to U.S. price and NV are 
discussed in the Initiation Checklist. 
Should the need arise to use any of this 
information as facts available under 
section 776 of the Act, we may 
reexamine the information and revise 
the margin calculations, if appropriate. 

Export Price 

Petitioners calculated export prices 
(‘‘EPs’’) for wire decking based on three 
purchase orders and the corresponding 
invoices.11 The Department has not 
made any adjustments to U.S. EP. 

Normal Value 

Petitioners state that in every previous 
less-than-fair value investigation 
involving merchandise from the PRC, 
the Department has concluded that the 
PRC is a non-market economy country 
(‘‘NME’’) and, as the Department has not 
revoked this determination, its NME 
status remains in effect today.12 The 
Department has previously examined 
the PRC’s market status and determined 
that NME status should continue for the 
PRC.13 In addition, in recent 
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14 See Certain Circular Welded Carbon Quality 
Steel Line Pipe from the People’s Republic of China: 
Final Determination of Sales at Less Than Fair 
Value, 74 FR 14514 (March 31, 2009); Frontseating 
Service Valves from the People’s Republic of China: 
Final Determination of Sales at Less Than Fair 
Value and Final Negative Determination of Critical 
Circumstances, 74 FR 10886 (March 13, 2009); 1- 
Hydroxyethylidene-1, 1-Diphosphonic Acid From 
the People’s Republic of China: Final Determination 
of Sales at Less Than Fair Value, 74 FR 10545 
(March 11, 2009). 

15 See Volume II of the Petition, at 3. 
16 See id. 
17 See id. 

18 See id. at 6. 
19 See Volume II of the Petition, at 6–12, and 

Exhibit AD–3. See also Supplement to the AD 
Petition, dated June 17, 2009, at 5–8, and 
Attachments 6 and 7. 

20 See Volume II of the Petition, at 8, and Exhibit 
AD–3. See also Supplement to the AD Petition, 
dated June 17, 2009, at 8, and Attachments 6 and 
7. For further discussions see Initiation Checklist. 

21 See Volume II of the Petition, at 7–8, and 
Exhibit AD–3. 

22 See Volume II of the Petition, at 10–11, and 
Exhibit AD–3. 

23 See Initiation Checklist for further discussion. 

24 See id. 
25 See Initiation Checklist for further discussion, 

and Supplement to the AD Petition, dated June 17, 
2009, at 5–6, and Attachment 4. 

26 See id. 
27 See Volume II of the Petition, at 10. 
28 See id. at 6–12, and Exhibit AD–3. See also 

Supplement to the AD Petition, dated June 17, 
2009, at 5–10, and Attachment 6. For further 
discussion see Initiation Checklist. 

29 See Volume II of the Petition, at 7 and Exhibit 
AD–2. 

30 See Volume II of the Petition, at 12, and Exhibit 
AD–3. See also Supplement to the AD Petition, 
dated June 17, 2009, at 9. 

investigations, the Department has 
continued to determine that the PRC is 
an NME country.14 

In accordance with section 
771(18)(C)(i) of the Act, the 
presumption of NME status remains in 
effect until revoked by the Department. 
The presumption of NME status for the 
PRC has not been revoked by the 
Department and, therefore, remains in 
effect for purposes of the initiation of 
this investigation. Accordingly, the 
normal value (‘‘NV’’) of the product is 
appropriately based on factors of 
production valued in a surrogate market 
economy country, in accordance with 
section 773(c) of the Act. In the course 
of this investigation, all parties will 
have the opportunity to provide relevant 
information related to the issues of the 
PRC’s NME status and the granting of 
separate rates to individual exporters. 

Petitioners argue that India is the 
appropriate surrogate country for the 
PRC because it is at a comparable level 
of economic development and it is a 
significant producer of wire decking 
products.15 Petitioners state that the 
Department has determined in previous 
investigations and administrative 
reviews that India is at a level of 
development comparable to the PRC.16 
Petitioners identified a major producer 
of wire decking in India, Mekins Agro 
Products Ltd. (‘‘Mekins’’), and assert 
that Mekins has the capacity to supply 
up to 500 metric tons of wire mesh 
products per month, indicating that 
India is a significant producer of wire 
decking products.17 

Based on the information provided by 
Petitioners, the Department believes that 
the use of India as a surrogate country 
is appropriate for purposes of initiation. 
However, after initiation of the 
investigation, interested parties will 
have the opportunity to submit 
comments regarding surrogate country 
selection and, pursuant to 19 CFR 
351.301(c)(3)(i), will be provided an 
opportunity to submit publicly available 
information to value factors of 
production within 40 days after the date 
of publication of the preliminary 
determination. 

Petitioners provided dumping margin 
calculations using the Department’s 
NME methodology as required by 19 
CFR 351.202(b)(7)(i)(C) and 19 CFR 
351.408. Petitioners calculated NVs for 
four wire decking products. 

Petitioners valued the factors of 
production using reasonably available, 
public surrogate country data, including 
India import data from the Monthly 
Statistics of the Foreign Trade of India 
(‘‘MSFTI’’) from the period July 2008 
through December 2008.18 

Petitioners state that they valued 
drawing powder, wire, hot-rolled sheet, 
coating powder, steel scrap, metal scrap, 
and pallet using Indian import data 
from the MSFTI, under the following 
Indian HTS numbers: 7217.90.99 and 
7217.10.10 for wire; 7208.27.30, 
7208.39.30, 7208.54.30, 7211.19.10, 
7211.19.50, and 7211.19.90 for hot- 
rolled sheet, 3907.91.20 for coating 
powder, 7204.41.00 for steel scrap, 
7208.39 for metal scrap, and 4415.20.00 
for pallet.19 

Petitioners valued drawing powder 
using Indian import data from the 
MSFTI, under Indian HTS number 
3403.99.01 for the period April 2002 
through March 2003, because no 
contemporaneous data was readily 
available.20 Accordingly, the 
Department inflated April 2002 through 
March 2003 value to make it 
contemporaneous for our period. 

Petitioners valued carbon steel wire 
rod based on Indian domestic price 
statistics reported by the Joint Plant 
Committee (‘‘JPC’’). They adjusted these 
reported prices for excise and VAT 
taxes.21 

Petitioners valued electricity, water 
and natural gas based on SVs used in a 
previous preliminary determination.22 
In using the previous preliminary 
determination, Petitioners valued 
electricity using a rate from India’s 
Central Electricity Authority (‘‘CEA’’) 
from 2006 which was inflated.23 
However, the Department has 
determined that because the rates listed 
in this source became effective on a 
variety of different dates, the average 
rate should not be adjusted for 

inflation.24 Therefore, the electricity 
value for this initiation is based on the 
reported 2006 CEA rate without any 
inflation. 

Petitioners submitted two values for 
electrogalvanization, a tolling process, 
one from JPC data and the other from 
Galrebars.25 The Department relied only 
on the value from Galrebars for 
electrogalvanization as this value was 
used previously by the Department in 
another proceeding.26 

Petitioners valued labor using the 
wage rate data published on the 
Department’s Web site, at http:// 
ia.ita.doc.gov/wages/05wages/ 
05wages-051608.html.27 

Where Petitioners were unable to find 
input prices contemporaneous with the 
POI, Petitioners adjusted for inflation 
using the wholesale price index for 
India, as published in ‘‘International 
Financial Statistics’’ by the International 
Monetary Fund.28 Petitioners used 
exchange rates, as provided on the 
Department’s Web site, to convert 
Indian Rupees to U.S. Dollars.29 

Petitioners based factory overhead, 
selling, general and administrative 
expenses (‘‘SG&A’’), and profit, on the 
financial ratios of Mekins, an Indian 
producer of wire decking.30 

Fair-Value Comparisons 
Based on the data provided by 

Petitioners, there is reason to believe 
that imports of wire decking from the 
PRC are being, or are likely to be, sold 
in the United States at less than fair 
value. Based on the comparison of EP to 
NV, as noted above, the estimated 
dumping margins for the PRC range 
from 143 percent to 316 percent. 

Initiation of Antidumping Investigation 

Based upon the examination of the 
Petition concerning wire decking from 
the PRC and other information 
reasonably available to the Department, 
the Department finds that this Petition 
meets the requirements of section 732 of 
the Act. Therefore, we are initiating an 
antidumping duty investigation to 
determine whether imports of wire 
decking from the PRC are being, or are 
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31 See Withdrawal of the Regulatory Provisions 
Governing Targeted Dumping in Antidumping Duty 
Investigations, 73 FR 74930 (December 10, 2008). 

32 See id. at 74931. 
33 See Circular Welded Austenitic Stainless 

Pressure Pipe from the People’s Republic of China: 
Initiation of Antidumping Duty Investigation, 73 FR 
10221, 10225 (February 26, 2008); and Initiation of 
Antidumping Duty Investigation: Certain Artist 
Canvas From the People’s Republic of China, 70 FR 
21996, 21999 (April 28, 2005). 

34 See Certain Circular Welded Carbon Quality 
Steel Line Pipe from the Republic of Korea and the 
People’s Republic of China: Initiation of 
Antidumping Duty Investigations, 73 FR 23188, 
23193 (April 29, 2008) (Certain Circular Welded 
Carbon Quality Steel Line Pipe from the PRC). 

35 See Import Administration Policy Bulletin, 
Number: 05.1, ‘‘Separate-Rates Practice and 
Application of Combination Rates in Antidumping 
Investigations involving Non-Market Economy 
Countries,’’ dated April 5, 2005, available on the 
Department’s Web site at http://ia.ita.doc.gov/ 
policy/bull05–1.pdf. 

36 See also Certain Circular Welded Carbon 
Quality Steel Line Pipe from the Republic of Korea 
and the People’s Republic of China: Initiation of 
Antidumping Duty Investigations, 73 FR 23188, 
23193 (April 29, 2008). 

likely to be, sold in the United States at 
less than fair value. In accordance with 
section 733(b)(1)(A) of the Act, unless 
postponed, we will make our 
preliminary determinations no later 
than 140 days after the date of this 
initiation. 

Targeted-Dumping Allegations 
On December 10, 2008, the 

Department issued an interim final rule 
for the purpose of withdrawing 19 CFR 
351.414(f) and (g), the regulatory 
provisions governing the targeted- 
dumping analysis in antidumping duty 
investigations, and the corresponding 
regulation governing the deadline for 
targeted-dumping allegations, 19 CFR 
351.301(d)(5).31 The Department stated 
that ‘‘{w}ithdrawal will allow the 
Department to exercise the discretion 
intended by the statute and, thereby, 
develop a practice that will allow 
interested parties to pursue all statutory 
avenues of relief in this area.’’ 32 

In order to accomplish this objective, 
if any interested party wishes to make 
a targeted-dumping allegation in any of 
these investigations pursuant to section 
777A(d)(1)(B) of the Act, such 
allegations are due no later than 45 days 
before the scheduled date of the 
preliminary determination. 

Respondent Selection 
For the PRC, the Department will 

request quantity and value information 
from all known exporters and producers 
identified, with complete contact 
information, in the Petition. The 
quantity and value data received from 
NME exporters/producers will be used 
as the basis to select the mandatory 
respondents. 

The Department requires that the 
respondents submit a response to both 
the quantity and value questionnaire 
and the separate-rate application by the 
respective deadlines in order to receive 
consideration for separate-rate status.33 
Appendix II of this notice contains the 
quantity and value questionnaire that 
must be submitted by all NME 
exporters/producers no later than July 
16, 2009. In addition, the Department 
will post the quantity and value 
questionnaire along with the filing 
instructions on the Import 
Administration Web site, at http:// 

ia.ita.doc.gov/ia-highlights-and- 
news.html. The Department will send 
the quantity and value questionnaire to 
those PRC companies identified in the 
Petition, Volume I, at Exhibit General-4. 

Separate Rates 

In order to obtain separate-rate status 
in an NME investigation, exporters and 
producers must submit a separate-rate 
status application.34 The specific 
requirements for submitting the 
separate-rate application in this 
investigation are outlined in detail in 
the application itself, available on the 
Department’s Web site at http:// 
ia.ita.doc.gov/ia-highlights-and- 
news.html on the date of publication of 
this initiation notice in the Federal 
Register. The separate-rate application 
will be due sixty (60) days from the date 
of publication of this initiation notice in 
the Federal Register. 

Use of Combination Rates in an NME 
Investigation 

The Department will calculate 
combination rates for certain 
respondents that are eligible for a 
separate rate in this investigation. The 
Separate Rates/Combination Rates 
Bulletin 35 states: {w}hile continuing 
the practice of assigning separate rates 
only to exporters, all separate rates that 
the Department will now assign in its 
NME investigations will be specific to 
those producers that supplied the 
exporter during the POI. Note, however, 
that one rate is calculated for the 
exporter and all of the producers which 
supplied subject merchandise to it 
during the period of investigation. This 
practice applies both to mandatory 
respondents receiving an individually 
calculated separate rate as well as the 
pool of non-investigated firms receiving 
the weighted-average of the individually 
calculated rates. This practice is referred 
to as the application of combination 
rates because such rates apply to 
specific combinations of exporters and 
one or more producers. The cash- 
deposit rate assigned to an exporter will 
apply only to merchandise both 
exported by the firm in question and 

produced by a firm that supplied the 
exporter during the POI.36 

Distribution of Copies of the Petition 

In accordance with section 
732(b)(3)(A) of the Act and 19 CFR 
351.202(f), a copy of the public version 
of the Petition has been provided to the 
representatives of the Government of the 
PRC. Because of the particularly large 
number of producers/exporters 
identified in the Petition, the 
Department considers the service of the 
public version of the Petition to the 
foreign producers/exporters satisfied by 
the delivery of the public version to the 
Government of the PRC, consistent with 
19 CFR 351.203(c)(2). 

ITC Notification 

We have notified the ITC of our 
initiation, as required by section 732(d) 
of the Act. 

Preliminary Determination by the ITC 

The ITC will preliminarily determine, 
no later than July 20, 2009, whether 
there is a reasonable indication that 
imports of wire decking from the PRC 
materially injure, or threaten material 
injury to, a U.S. industry. A negative 
ITC determination covering all classes 
or kinds of merchandise covered by the 
Petition would result in the 
investigation being terminated. 
Otherwise, this investigation will 
proceed according to statutory and 
regulatory time limits. 

This notice is issued and published 
pursuant to section 777(i) of the Act. 

Dated: June 25, 2009. 
Ronald K. Lorentzen, 
Acting Assistant Secretary for Import 
Administration. 

Appendix I—Scope of the Investigation 

The scope of the investigation covers 
welded-wire rack decking, which is also 
known as, among other things, ‘‘pallet rack 
decking,’’ ‘‘wire rack decking,’’ ‘‘wire mesh 
decking,’’ ‘‘bulk storage shelving,’’ or 
‘‘welded-wire decking.’’ Wire decking 
consists of wire mesh that is reinforced with 
structural supports and designed to be load 
bearing. The structural supports include 
sheet metal support channels, or other 
structural supports, that reinforce the wire 
mesh and that are welded or otherwise 
affixed to the wire mesh, regardless of 
whether the wire mesh and supports are 
assembled or unassembled and whether 
shipped as a kit or packaged separately. Wire 
decking is produced from carbon or alloy 
steel wire that has been welded into a mesh 
pattern. The wire may be galvanized or 
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plated (e.g., chrome, zinc or nickel coated), 
coated (e.g., with paint, epoxy, or plastic), or 
uncoated (‘‘raw’’). The wire may be drawn or 
rolled and may have a round, square or other 
profile. Wire decking is sold in a variety of 
wire gauges. The wire diameters used in the 
decking mesh are 0.105 inches or greater for 
round wire. For wire other than round wire, 
the distance between any two points on a 
cross-section of the wire is 0.105 inches or 
greater. Wire decking reinforced with 
structural supports is designed generally for 
industrial and other commercial storage rack 
systems. 

Wire decking is produced to various 
profiles, including, but not limited to, a flat 
(‘‘flush’’) profile, an upward curved back 
edge profile (‘‘backstop’’) or downward 
curved edge profile (‘‘waterfalls’’), depending 
on the rack storage system. The wire decking 
may or may not be anchored to the rack 

storage system. The scope does not cover the 
metal rack storage system, comprised of 
metal uprights and cross beams, on which 
the wire decking is ultimately installed. Also 
excluded from the scope is wire mesh 
shelving that is not reinforced with structural 
supports and is designed for use without 
structural supports. 

Wire decking enters the United States 
through several basket categories in the 
Harmonized Tariff Schedule of the United 
States (‘‘HTSUS’’). U.S. Customs and Border 
Protection has issued a ruling (NY F84777) 
that wire decking is to be classified under 
HTSUS 9403.90.8040. Wire decking has also 
been entered under HTSUS 7217.10, 7217.20, 
7326.20, 7326.90, 9403.20.0020 and 
9403.20.0030. While HTSUS subheadings are 
provided for convenience and Customs 
purposes, the written description of the 
scope of the investigations is dispositive. 

Appendix II 

Where it is not practicable to examine all 
known exporters/producers of subject 
merchandise, section 777A(c)(2) of the Tariff 
Act of 1930, as amended, permits us to 
investigate (1) a sample of exporters, 
producers, or types of products that is 
statistically valid based on the information 
available at the time of selection, or (2) 
exporters and producers accounting for the 
largest volume of the subject merchandise 
that can reasonably be examined. 

In the chart below, please provide the total 
quantity and total value of all your sales of 
merchandise covered by the scope of this 
investigation (see ‘‘Scope of Investigation’’ 
section of this notice), produced in the PRC, 
and exported/shipped to the United States 
during the period October 1, 2008, through 
March 31, 2009. 

Market Total quantity 
in metric tons Terms of sale Total value 

United States: 
1. Export Price Sales ................................................................................................
2. a. Exporter Name .................................................................................................
b. Address ................................................................................................................
c. Contact .................................................................................................................
d. Phone No. ............................................................................................................
e. Fax No. .................................................................................................................
3. Constructed Export Price Sales ...........................................................................
4. Further Manufactured ...........................................................................................

Total Sales ........................................................................................................

Total Quantity 

• Please report quantity on a metric ton 
basis. If any conversions were used, please 
provide the conversion formula and source. 

Terms of Sales 

• Please report all sales on the same terms 
(e.g., free on board at port of export). 

Total Value 

• All sales values should be reported in 
U.S. dollars. Please indicate any exchange 
rates used and their respective dates and 
sources. 

Export Price Sales 

• Generally, a U.S. sale is classified as an 
export price sale when the first sale to an 
unaffiliated customer occurs before 
importation into the United States. 

• Please include any sales exported by 
your company directly to the United States. 

• Please include any sales exported by 
your company to a third-country market 
economy reseller where you had knowledge 
that the merchandise was destined to be 
resold to the United States. 

• If you are a producer of subject 
merchandise, please include any sales 
manufactured by your company that were 
subsequently exported by an affiliated 
exporter to the United States. 

• Please do not include any sales of subject 
merchandise manufactured in Hong Kong in 
your figures. 

Constructed Export Price Sales 

• Generally, a U.S. sale is classified as a 
constructed export price sale when the first 
sale to an unaffiliated customer occurs after 
importation. However, if the first sale to the 
unaffiliated customer is made by a person in 
the United States affiliated with the foreign 
exporter, constructed export price applies 
even if the sale occurs prior to importation. 

• Please include any sales exported by 
your company directly to the United States; 

• Please include any sales exported by 
your company to a third-country market 
economy reseller where you had knowledge 
that the merchandise was destined to be 
resold to the United States. 

• If you are a producer of subject 
merchandise, please include any sales 
manufactured by your company that were 
subsequently exported by an affiliated 
exporter to the United States. 

• Please do not include any sales of subject 
merchandise manufactured in Hong Kong in 
your figures. 

Further Manufactured 

• Sales of further manufactured or 
assembled (including re-packaged) 
merchandise is merchandise that undergoes 
further manufacture or assembly in the 
United States before being sold to the first 
unaffiliated customer. 

• Further manufacture or assembly costs 
include amounts incurred for direct 
materials, labor and overhead, plus amounts 
for general and administrative expense, 
interest expense, and additional packing 

expense incurred in the country of further 
manufacture, as well as all costs involved in 
moving the product from the U.S. port of 
entry to the further manufacturer. 

[FR Doc. E9–15703 Filed 7–1–09; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–475–818] 

Certain Pasta From Italy: Initiation and 
Preliminary Results of Changed 
Circumstances Review, and Intent To 
Revoke Order in Part 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce 

DATES: Effective Date: July 2, 2009. 

SUMMARY: On May 26, 2009, the 
Department of Commerce 
(‘‘Department’’) received a request for a 
changed circumstances review and a 
request to revoke, in part, the 
antidumping duty order on certain pasta 
from Italy with respect to gluten-free 
pasta. The Department confirmed that 
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1 New World Pasta Company, Dakota Growers 
Pasta Company, and American Italian Pasta 
Company. 

2See Memo from Christopher Hargett, Case 
Analyst, AD/CVD Operations 3, to Melissa Skinner, 
Office Director, AD/CVD Operations 3 entitled 
‘‘Phone Conversation with Counsel for Petitioners,’’ 
dated June 2, 2009. 3 See id. 

petitioners 1 have no interest in 
antidumping duty relief from imports of 
gluten-free pasta. Therefore, we are 
notifying the public of our intent to 
revoke, in part, the antidumping duty 
order as it relates to imports of gluten- 
free pasta as described below. The 
Department invites interested parties to 
comment on these preliminary results. 
FOR FURTHER INFORMATION CONTACT: 
Christopher Hargett, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington DC 20230; 
telephone (202) 482–4161. 

Background 
On July 24, 1996, the Department 

published in the Federal Register the 
antidumping duty order on pasta from 
Italy. See Notice of Antidumping Duty 
Order and Amended Final 
Determination of Sales at Less Than 
Fair Value: Certain Pasta From Italy, 61 
FR 38547 (July 24, 1996). 

On February 3, 2009, the Department 
received a request on behalf of Pasta 
Lensi S.r.L. (‘‘Lensi’’) for a changed 
circumstances review to revoke, in part, 
the antidumping duty order on certain 
pasta from Italy with respect to gluten- 
free pasta. We did not receive comments 
from any other party. 

Scope of the Order 
Imports covered by this order are 

shipments of certain non-egg dry pasta 
in packages of five pounds four ounces 
or less, whether or not enriched or 
fortified or containing milk or other 
optional ingredients such as chopped 
vegetables, vegetable purees, milk, 
gluten, diastasis, vitamins, coloring and 
flavorings, and up to two percent egg 
white. The pasta covered by this scope 
is typically sold in the retail market, in 
fiberboard or cardboard cartons, or 
polyethylene or polypropylene bags of 
varying dimensions. 

Excluded from the scope of this order 
are refrigerated, frozen, or canned 
pastas, as well as all forms of egg pasta, 
with the exception of non-egg dry pasta 
containing up to two percent egg white. 
Also excluded are imports of organic 
pasta from Italy that are accompanied by 
the appropriate certificate issued by the 
Instituto Mediterraneo Di Certificazione, 
by Bioagricoop Scrl, by QC&I 
International Services, by Ecocert Italia, 
by Consorzio per il Controllo dei 
Prodotti Biologici, by Associazione 
Italiana per l’Agricoltura Biologica, or 
by Instituto per la Certificazione Etica e 

Ambientale (‘‘ICEA’’) are also excluded 
from this order. See Memorandum from 
Audrey Twyman to Susan Kuhbach, 
dated February 28, 2006, ‘‘Recognition 
of Instituto per la Certificazione Etica e 
Ambientale.’’ 

The merchandise subject to this order 
is currently classifiable under 
subheadings 1901.90.95 and 1902.19.20 
of the Harmonized Tariff Schedule of 
the United States (‘‘HTSUS’’). Although 
the HTSUS subheadings are provided 
for convenience and customs purposes, 
the written description of the 
merchandise subject to the order is 
dispositive. 

Initiation and Preliminary Results of 
Changed Circumstances Review, and 
Intent To Revoke Order in Part 

At the request of Lensi, and in 
accordance with sections 751(b)(1) and 
(d)(1) of the Tariff Act of 1930, as 
amended (‘‘Act’’), and 19 CFR 351.216, 
the Department is initiating a changed 
circumstances review of certain pasta 
from Italy to determine whether partial 
revocation of the antidumping duty 
order is warranted with respect to 
gluten-free pasta. Section 782(h)(2) of 
the Act and 19 CFR 351.222(g)(1)(i) 
provide that the Department may revoke 
an order (in whole or in part) if it 
determines that producers accounting 
for substantially all of the production of 
the domestic like product have no 
further interest in the order, in whole or 
in part. In addition, in the event the 
Department determines that expedited 
action is warranted, 19 CFR 
351.221(c)(3)(ii) permits the Department 
to combine the notices of initiation and 
preliminary results. 

In accordance with section 751(b) of 
the Act, and 19 CFR 351.222(g)(l)(i) and 
351.221(c)(3), we are initiating this 
changed circumstances review and have 
determined that expedited action is 
warranted. Lensi stated in its May 26, 
2009, request that petitioners support 
the request for changed circumstances 
review as filed. The certificate of service 
for Lensi’s May 26, 2009, request 
indicates that the request was served on 
counsel for petitioners in the current 
review of this proceeding. On June 1, 
2009, the Department spoke with 
counsel for petitioners who stated that 
they had knowledge of the request 
before it was filed, and supported the 
request.2 In accordance with section 
751(b) of the Act and 19 CFR 
351.222(g)(1)(i), and absent any 
evidence to the contrary, we find 

petitioners comprise substantially all of 
the production of the domestic like 
product. See Pasta Lensi May 26, 2009, 
letter to the Department. Petitioners 
have expressed a lack of interest in the 
order, in part, with respect to gluten-free 
pasta.3 Based on the expression of no 
interest by petitioners, and absent any 
objection by any other interested 
parties, we have preliminarily 
determined that the domestic producers 
of the like product have no interest in 
the continued application of the 
antidumping duty order on certain pasta 
from Italy to the merchandise that is 
subject to this request. Accordingly, we 
are notifying the public of our intent to 
revoke, in part, the antidumping duty 
order with respect to gluten-free pasta. 
Therefore, we intend to change the 
scope of the order on certain pasta from 
Italy to include the following exclusion: 
Excluded from the scope is gluten-free 
pasta. 

Public Comment 

Interested parties are invited to 
comment on these preliminary results. 
Written comments may be submitted no 
later than 14 days after the date of 
publication of these preliminary results. 
Rebuttals to written comments, limited 
to issues raised in such comments, may 
be filed no later than 21 days after the 
date of publication of these preliminary 
results. The Department will issue the 
final results of this changed 
circumstances review, which will 
include its analysis of any written 
comments, no later than 270 days after 
the date on which this review was 
initiated, or within 45 days if all parties 
agree to our preliminary results. See 19 
CFR 351.216(e). 

If final revocation occurs, we will 
instruct U.S. Customs and Border 
Protection to end the suspension of 
liquidation for the merchandise covered 
by the revocation on the effective date 
of the notice of revocation and to release 
any cash deposit or bond. See 19 CFR 
351.222(g)(4). The current requirement 
for a cash deposit of estimated 
antidumping duties on all subject 
merchandise will continue unless and 
until it is modified pursuant to the final 
results of this changed circumstances 
review. 

This initiation and preliminary results 
of review and notice are in accordance 
with sections 751(b) and 777(i) of the 
Act and 19 CFR 351.216, 351.221, and 
351.222. 
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1 See STAPIMEX JSC’s submission to the 
Department regarding Certain Frozen Warmwater 
Shrimp from Vietnam: Request for Changed 
Circumstances Review, January 26, 2009 
(‘‘STAPIMEX JSC’s CCR Request’’). 

2 See UTXI Corp.’s submission to the Department 
regarding Certain Frozen Warmwater Shrimp from 
Vietnam: Request for Changed Circumstances 
Review, January 27, 2009 (‘‘UTXI Corp.’s CCR 
Request’’). 

3 See Cadovimex-Vietnam’s submission to the 
Department regarding Certain Frozen Warmwater 
Shrimp from Vietnam: Request for Changed 
Circumstances Review, February 4, 2009 
(‘‘Cadovimex-Vietnam’s CCR Request’’). 

4 See Thuan Phuoc JSC’s submission to the 
Department regarding Certain Frozen Warmwater 
Shrimp from Vietnam: Request for Changed 
Circumstances Review, February 5, 2009 (‘‘Thuan 
Phuoc JSC’s CCR Request’’). 

5 See Bac Lieu JSC’s submission to the 
Department regarding Certain Frozen Warmwater 
Shrimp from Vietnam: Request for Changed 
Circumstances Review, February 6, 2009 (‘‘Bac Lieu 
JSC’s CCR Request’’). 

6 See CATACO’s submission to the Department 
regarding Certain Frozen Warmwater Shrimp from 
Vietnam: Request for Changed Circumstances 
Review, March 14, 2009 (‘‘CATACO’s CCR 
Request’’). 

Dated: June 26, 2009. 
Ronald K. Lorentzen, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. E9–15707 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–552–802] 

Frozen Warmwater Shrimp From 
Vietnam: Notice of Preliminary Results 
of Antidumping Duty Changed 
Circumstances Reviews 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: On March 18, 2009, the 
Department of Commerce (‘‘the 
Department’’) published in the Federal 
Register a notice of initiation of changed 
circumstances reviews of the 
antidumping duty order on frozen 
warmwater shrimp from Vietnam in 
order to determine whether five 
companies, Bac Lieu Fisheries Joint 
Stock Company (‘‘Bac Lieu JSC’’), 
Cadovimex Seafood Import-Export and 
Processing Joint Stock Company 
(‘‘Cadovimex Vietnam’’), Soc Trang 
Seafood Joint Stock Company 
(‘‘STAPIMEX JSC’’), Thuan Phuoc 
Seafoods and Trading Corporation 
(‘‘Thuan Phuoc JSC’’), and UTXI 
Aquatic Products Processing 
Corporation (‘‘UTXI Corp.’’) 
(collectively, ‘‘Five CCR Companies’’) 
are successors-in-interest, respectively, 
to Bac Lieu Fisheries Company Limited 
(‘‘Bac Lieu Limited’’), Cai Doi Vam 
Seafood Import-Export Company 
(‘‘Cadovimex’’), Soc Trang Aquatic 
Products and General Import Export 
Company (‘‘STAPIMEX’’), Thuan Phuoc 
Seafoods and Trading Corporation 
(‘‘Thuan Phuoc SOE’’), and UTXI 
Aquatic Products Processing Company 
(‘‘UTXI’’) (collectively, ‘‘Five Original 
Companies’’) for purposes of 
determining antidumping duty liability. 
Similarly, on April 14, 2009, the 
Department published in the Federal 
Register a notice of initiation of changed 
circumstances review of the 
antidumping order in order to 
determine whether Can Tho Import 
Export Fishery Limited Company 
(‘‘CAFISH’’) is the successor-in-interest 
to Can Tho Agricultural and Animal 
Products Import Export Company 
(‘‘CATACO’’). We have preliminarily 
determined that Bac Lieu JSC, 
Cadovimex Vietnam, STAPIMEX JSC, 
Thuan Phuoc JSC, and UTXI Corp. are 
the successors-in-interest to the 

respective Five Original Companies for 
purposes of determining antidumping 
duty liability. However, we have 
preliminarily determined that CAFISH 
is not the successor-in-interest to 
CATACO for purposes of determining 
antidumping duty liability. Interested 
parties are invited to comment on these 
preliminary results. 
DATES: Effective Date: July 2, 2009. 
FOR FURTHER INFORMATION CONTACT: Jerry 
Huang or Scot T. Fullerton, AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 1401 Constitution Avenue, 
NW., Washington, DC 20230; telephone: 
202–482–4047 or 202–482–1386, 
respectively. 

Background 
The Department published in the 

Federal Register the antidumping duty 
order for frozen warmwater shrimp from 
Vietnam on February 1, 2005. See 
Notice of Amended Final Determination 
of Sales at Less Than Fair Value and 
Antidumping Duty Order: Certain 
Frozen Warmwater Shrimp From the 
Socialist Republic of Vietnam, 70 FR 
5152, 5154–55 (February 1, 2005) 
(‘‘Order’’). As part of the Order, all six 
companies, Bac Lieu Limited, 
Cadovimex, STAPIMEX, Thuan Phuoc 
SOE, UTXI, and CATACO received a 
separate antidumping duty cash deposit 
rate of 4.57 percent. Id. 

On January 26, 2009, STAPIMEX JSC, 
and on January 27, 2009, UTXI Corp., 
filed submissions requesting that the 
Department conduct changed 
circumstances reviews of the 
antidumping duty order on frozen 
warmwater shrimp from Vietnam 
claiming, respectively, that STAPIMEX 
JSC is the successor-in-interest to 
STAPIMEX,1 and that UTXI Corp. is the 
successor-in-interest to UTXI,2 in 
accordance with section 751(b) of the 
Tariff Act of 1930, as amended (‘‘the 
Act’’) and 19 CRF 351.216. Then on 
February 4, 2009, Cadovimex-Vietnam, 
on February 5, 2009, Thuan Phuoc JSC, 
and on February 6, 2009, Bac Lieu JSC, 
filed submissions requesting that the 
Department conduct changed 
circumstances reviews of the 
antidumping duty order claiming, 
respectively, that Cadovimex-Vietnam is 

the successor-in-interest to Cadovimex,3 
that Thuan Phuoc JSC is the successor- 
in-interest to Thuan Phuoc SOE,4 and 
that Bac Lieu JSC is the successor-in- 
interest to Bac Lieu Limited.5 In their 
submissions, the Five CCR Companies 
provided information regarding the 
events leading to each company’s 
transition from the Five Original 
Companies. Specifically, Cadovimex- 
Vietnam, STAPIMEX JSC, and Thuan 
Phuoc JSC provided documentation 
relating to their change from State- 
owned enterprises (‘‘SOEs’’) to joint 
stock companies (‘‘JSCs’’), while Bac 
Lieu JSC and UTXI Corp. provided 
documentation relating to their change 
from limited liability companies 
(‘‘LLCs’’) to JSCs. In addition, all five 
companies provided documentation 
relating to their ownership structures 
and management, production facilities, 
supplier relationships, and customer 
bases, among other things. In response 
to these requests, the Department 
initiated changed circumstances reviews 
of the Five CCR Companies on March 
18, 2009. See Certain Frozen 
Warmwater Shrimp from Socialist 
Republic of Vietnam: Initiation of 
Changed Circumstances Reviews, 74 FR 
11527 (March 18, 2009) (‘‘Initiation 
Notice’’). 

On March 13, 2009, CATACO filed a 
submission requesting that the 
Department conduct a changed 
circumstances review of the 
antidumping duty order claiming that 
CAFISH is the successor-in-interest to 
CATACO’s shrimp processing 
operation.6 In its submission, CATACO 
provided information regarding the 
formation of its seafood factory as a 
separate JSC, Cantho Import-Export 
Seafood Joint Stocks Company 
(‘‘CASEAMEX’’). CATACO provided 
additional information regarding the 
subsequent further separation of 
CASEAMEX’s shrimp processing 
operation which formed a joint venture 
with an unaffiliated shrimp processing 
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7 ‘‘Tails’’ in this context means the tail fan, which 
includes the telson and the uropods. 

company that transferred that 
company’s shrimp operation to the joint 
factory, which is named CAFISH. In 
addition, CATACO provided 
documentation relating to, among other 
things, CAFISH’s ownership structure 
and management, production facilities, 
supplier relationships, and customer 
bases. In response to CATACO’s request, 
the Department initiated a changed 
circumstances review on April 14, 2009. 
See Certain Frozen Warmwater Shrimp 
from the Socialist Republic of Vietnam: 
Initiation of Changed Circumstances 
Review, 74 FR 17156 (April 14, 2009) 
(‘‘CATACO Initiation Notice’’). 

Scope of Order 
The scope of this order includes 

certain warmwater shrimp and prawns, 
whether frozen, wild-caught (ocean 
harvested) or farm-raised (produced by 
aquaculture), head-on or head-off, shell- 
on or peeled, tail-on or tail-off,7 
deveined or not deveined, cooked or 
raw, or otherwise processed in frozen 
form. 

The frozen warmwater shrimp and 
prawn products included in the scope of 
this investigation, regardless of 
definitions in the Harmonized Tariff 
Schedule of the United States (‘‘HTS’’), 
are products which are processed from 
warmwater shrimp and prawns through 
freezing and which are sold in any 
count size. 

The products described above may be 
processed from any species of 
warmwater shrimp and prawns. 
Warmwater shrimp and prawns are 
generally classified in, but are not 
limited to, the Penaeidae family. Some 
examples of the farmed and wild-caught 
warmwater species include, but are not 
limited to, whiteleg shrimp (Penaeus 
vannemei), banana prawn (Penaeus 
merguiensis), fleshy prawn (Penaeus 
chinensis), giant river prawn 
(Macrobrachium rosenbergii), giant tiger 
prawn (Penaeus monodon), redspotted 
shrimp (Penaeus brasiliensis), southern 
brown shrimp (Penaeus subtilis), 
southern pink shrimp (Penaeus 
notialis), southern rough shrimp 
(Trachypenaeus curvirostris), southern 
white shrimp (Penaeus schmitti), blue 
shrimp (Penaeus stylirostris), western 
white shrimp (Penaeus occidentalis), 
and Indian white prawn (Penaeus 
indicus). 

Frozen shrimp and prawns that are 
packed with marinade, spices or sauce 
are included in the scope of this 
investigation. In addition, food 
preparations, which are not ‘‘prepared 
meals,’’ that contain more than 20 

percent by weight of shrimp or prawn 
are also included in the scope of this 
investigation. 

Excluded from the scope are: (1) 
Breaded shrimp and prawns (HTS 
subheading 1605.20.10.20); (2) shrimp 
and prawns generally classified in the 
Pandalidae family and commonly 
referred to as coldwater shrimp, in any 
state of processing; (3) fresh shrimp and 
prawns whether shell-on or peeled (HTS 
subheadings 0306.23.00.20 and 
0306.23.00.40); (4) shrimp and prawns 
in prepared meals (HTS subheading 
1605.20.05.10); (5) dried shrimp and 
prawns; (6) canned warmwater shrimp 
and prawns (HTS subheading 
1605.20.10.40); (7) certain dusted 
shrimp; and (8) certain battered shrimp. 
Dusted shrimp is a shrimp-based 
product: (1) That is produced from fresh 
(or thawed-from-frozen) and peeled 
shrimp; (2) to which a ‘‘dusting’’ layer 
of rice or wheat flour of at least 95 
percent purity has been applied; (3) 
with the entire surface of the shrimp 
flesh thoroughly and evenly coated with 
the flour; (4) with the non-shrimp 
content of the end product constituting 
between four and 10 percent of the 
product’s total weight after being 
dusted, but prior to being frozen; and (5) 
that is subjected to individually quick 
frozen (‘‘IQF’’) freezing immediately 
after application of the dusting layer. 
Battered shrimp is a shrimp-based 
product that, when dusted in 
accordance with the definition of 
dusting above, is coated with a wet 
viscous layer containing egg and/or 
milk, and par-fried. 

The products covered by this 
investigation are currently classified 
under the following HTS subheadings: 
0306.13.00.03, 0306.13.00.06, 
0306.13.00.09, 0306.13.00.12, 
0306.13.00.15, 0306.13.00.18, 
0306.13.00.21, 0306.13.00.24, 
0306.13.00.27, 0306.13.00.40, 
1605.20.10.10, and 1605.20.10.30. These 
HTS subheadings are provided for 
convenience and for customs purposes 
only and are not dispositive, but rather 
the written description of the scope of 
this investigation is dispositive. 

Preliminary Results of the Reviews 
In making a successor-in-interest 

determination, the Department 
examines several factors including but 
not limited to changes in the following: 
(1) Management; (2) production 
facilities; (3) supplier relationships; and 
(4) customer base. See, e.g., Notice of 
Final Results of Changed Circumstances 
Antidumping Duty Administrative 
Review: Polychloroprene Rubber From 
Japan, 67 FR 58 (January 2, 2002), and 
Brass Sheet and Strip from Canada: 

Final Results of Antidumping Duty 
Administrative Review, 57 FR 20460, 
20461 (May 13, 1992). While no single 
factor or combination of factors will 
necessarily provide a dispositive 
indication of a successor-in-interest 
relationship, generally the Department 
will consider the new company to be 
the successor to the previous company 
if the new company’s resulting 
operation is not materially dissimilar to 
that of its predecessor. See, e.g., Fresh 
and Chilled Atlantic Salmon from 
Norway; Final Results of Changed 
Circumstances Antidumping Duty 
Administrative Review, 64 FR 9979 
(March 1, 1999), and Industrial 
Phosphoric Acid from Israel; Final 
Results of Changed Circumstances 
Review, 59 FR 6944, 6945 (February 14, 
1994). Thus, if the record evidence 
demonstrates that, with respect to the 
production and sale of the subject 
merchandise, the new company 
operates as the same business entity as 
the predecessor company, the 
Department may assign the new 
company the cash-deposit rate of its 
predecessor. 

In accordance with 19 CRF 
351.221(c)(3)(i), we preliminarily 
determine that Bac Lieu JSC, 
Cadovimex-Vietnam, STAPIMEX JSC, 
Thuan Phuoc JSC, and UTXI Corp. are 
the respective successors-in-interest to 
the Five Original Companies. In their 
respective submissions, each of the Five 
CCR Companies provided evidence 
supporting their claim to be the 
successor-in-interest to the Five Original 
Companies. Documentation attached to 
their submissions shows that the 
changes in corporation type from either 
SOE or LLC to JSC resulted in little or 
no change in management, production 
facilities, supplier relationships, or 
customer base. See the proprietary 
version of the Memorandum to File 
from Jerry Huang, International Trade 
Compliance Analyst AD/CVD Office 9, 
Through Scot T. Fullerton, Program 
Manager, AD/CVD Office 9, Analysis 
Memo for Preliminary Determination of 
Antidumping Duty Changed 
Circumstances Review: Frozen 
Warmwater Shrimp from Vietnam 
(‘‘Analysis Memo’’), pp 3–7, June 25, 
2009, for further detail. If the above 
preliminary results are affirmed in the 
Department’s final results, the cash 
deposit rates most recently calculated 
for the Five Original Companies will 
apply to all entries of subject 
merchandise made by the Five CCR 
Companies, entered or withdrawn from 
warehouse, for consumption on or after 
the date of publication of the final 
results of this changed circumstances 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00013 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31700 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

review. See, e.g., Granular 
Polytetrafluoroethylene Resin from Italy: 
Final Results of Changed Circumstances 
Review, 68 FR 25327 (May 12, 2003). 
These cash deposit rates, if imposed, 
shall remain in effect until further 
notice. 

Also in accordance with 19 CRF 
351.221(c)(3)(i), we preliminarily 
determine that CAFISH is not the 
successor-in-interest to CATACO. In its 
March 13, 2009, submission, the 
information and evidence CATACO 
provided do not support the claim that 
CAFISH is the successor-in-interest to 
CATACO’s shrimp factory. The 
documentation attached to CATACO’s 
submission shows significant changes in 
all key categories that the Department 
considers in successor-in-interest 
determinations. That is, in terms of 
management, production facilities, 
supplier relationships, and customer 
base, the documentation shows that 
CAFISH is materially dissimilar from 
CATACO’s shrimp factory. In addition, 
CAFISH continues to conduct its sales 
to the United States through CATACO, 
thus CATACO remains an active 
exporter of the subject merchandise. See 
Analysis Memo, pp. 6–7. Thus we 
preliminarily find that CAFISH should 
not receive CATACO’s current separate 
rate and that the cash deposit rate for 
the subject merchandise exported and 
manufactured by CAFISH should 
continue to be the current Vietnam-wide 
rate. 

Public Comment 

Any interested party may request a 
hearing within 10 days of publication of 
this notice in accordance with 19 CFR 
351.310(c). Interested parties may 
submit case briefs no later than 14 days 
after the date of publication of this 
notice, in accordance with 19 CFR 
351.309(c)(1)(ii). Rebuttal briefs, limited 
to issues raised in the case briefs, may 
be filed no later than 5 days after the 
case briefs, in accordance with 19 CFR 
351.309(d)(1). Any hearing, if requested, 
will normally be held two days after 
rebuttal briefs are due, in accordance 
with 19 CFR 351.310(d)(1). The 
Department will issue its final results of 
review within 270 days after the date on 
which the changed circumstances 
review was initiated, or within 45 days 
if all parties to the proceeding agree to 
the outcome of the review, in 
accordance with 19 CFR 351.216(e), and 
will publish these results in the Federal 
Register. 

This notice is published in 
accordance with sections 751(b)(1) and 
777(i) of the Act and 19 CFR 351.216 of 
the Department’s regulations. 

Dated: June 25, 2009. 
Ronald K. Lorentzen, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. E9–15702 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XQ08 

Chinook Salmon Bycatch Data 
Collection Program 

AGENCY: Alaska Fishery Science Center 
(AFSC), National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public workshop. 

SUMMARY: NMFS announces a workshop 
to solicit comments from the Bering Sea 
Pollock fishing industry and other 
interested persons/parties on draft 
reporting forms for a proposed Chinook 
salmon bycatch data collection program. 
DATES: The workshop will be held on 
Thursday, July 16, 2009, from 8 a.m. to 
5 p.m., Pacific standard time. 
ADDRESSES: The workshop will be held 
at the Nordby Conference Room at 
Fishermen’s Terminal, Seattle, WA 
98119. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Brian Garber-Yonts, AFSC, 206–526– 
6301. 

SUPPLEMENTARY INFORMATION: NMFS is 
hosting a public workshop to solicit 
comment on a data collection program 
under consideration by the North 
Pacific Fishery Management Council 
(Council). The program would collect 
data from the Bering Sea Pollock 
industry to evaluate the effectiveness of 
voluntary industry incentive programs 
to reduce Chinook salmon bycatch, as 
well as how the Council’s proposed 
Chinook salmon bycatch limits and 
bycatch performance standards affect 
where, when, and how pollock fishing 
and salmon bycatch occur. 

The workshop is an initial 
information-gathering step intended to 
ensure that the data collection program 
collects consistent and accurate 
information. A draft of each data 
collection form will be posted on the 
Alaska Region website (http:// 
www.alaskafisheries.noaa.gov) at least 
one week in advance of the workshop. 

NMFS especially invites people from 
industry with management, accounting, 
and fishing backgrounds (especially 

fishing location decision making), who 
are familiar with: 

• Salmon and pollock transfers 
(including prices); 

• Cost and revenue information and 
the way that is kept (including fuel costs 
of changing fishing location and roe 
prices, revenues, and quality); and 

• Decisions to move a vessel and the 
costs associated with moving a vessel. 

Special Accommodations 

This workshop is physically 
accessible to people with disabilities. 
Requests for special accommodations 
should be directed to Brian Garber- 
Yonts (see FOR FURTHER INFORMATION 
CONTACT) at least 5 working days before 
the workshop date. 

Dated: June 29, 2009. 
Alan D. Risenhoover, 
Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 
[FR Doc. E9–15679 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[C–570–950] 

Wire Decking From the People’s 
Republic of China: Initiation of 
Countervailing Duty Investigation 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
DATES: Effective Date: July 2, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Robert Copyak, AD/CVD Operations, 
Office 3, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, NW., 
Room 4014, Washington, DC 20230; 
telephone: (202) 482–2209. 
SUPPLEMENTARY INFORMATION: 

The Petition 

On June 5, 2009, the Department of 
Commerce (‘‘Department’’) received a 
petition filed in proper form by AWP 
Industries, Inc., ITC Manufacturing, 
Inc., J&L Wire Cloth, Inc., Nashville 
Wire Products Mfg., Co., Inc., and 
Wireway Husky Corporation 
(collectively, ‘‘Petitioners’’), domestic 
producers of wire decking. On June 11, 
2009, and June 12, 2009, the Department 
issued requests for additional 
information and clarification of certain 
general areas of the Petition. Based on 
the Department’s request, Petitioners 
filed supplements to the Petition on 
June 16, 2009, and June 17, 2009, 
(respectively, ‘‘Supplement to the 
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General Petition and Supplement to the 
AD Petition’’). On June 18, 2009, and 
June 22, 2009, the Department also 
requested clarification of Petitioners’ 
subsidy allegations. Based on the 
Department’s request, Petitioners filed 
supplements to the countervailing duty 
(‘‘CVD’’) petition on June 23, 2009, and 
June 24, 2009. 

The Department requested further 
clarifications from Petitioners by 
supplemental questionnaire and phone 
on June 18, 2009, regarding scope, and 
issue relating to the AD Petition. On 
June 22 and 24, 2009, Petitioners filed 
the information requested in the 
additional supplemental questionnaire, 
including a revised scope. 

In accordance with section 702(b)(1) 
of the Tariff Act of 1930, as amended 
(‘‘the Act’’), Petitioners allege that 
manufacturers, producers, or exporters 
of wire decking in the People’s Republic 
of China (‘‘PRC’’) receive 
countervailable subsidies within the 
meaning of section 701 of the Act, and 
that such imports are materially 
injuring, or threatening material injury 
to, an industry in the United States. 

The Department finds that Petitioners 
filed the Petition on behalf of the 
domestic industry because they are 
interested parties as defined in section 
771(9)(C) of the Act, and Petitioners 
have demonstrated sufficient industry 
support with respect to the CVD 
investigation (see ‘‘Determination of 
Industry Support for the Petition’’ 
section below). 

Period of Investigation 
The proposed period of investigation 

(‘‘POI’’) is January 1, 2008, through 
December 31, 2008. 

Scope of Investigation 
The products covered by this 

investigation are wire decking from the 
PRC. For a full description of the scope 
of the investigation, please see the 
‘‘Scope of the Investigation’’ in 
Appendix I of this notice. 

Comments on Scope of Investigation 
During our review of the Petition, we 

discussed the scope with Petitioners to 
ensure that it is an accurate reflection of 
the products for which the domestic 
industry is seeking relief. Moreover, as 
discussed in the preamble to the 
regulations (Antidumping Duties; 
Countervailing Duties; Final Rule, 62 FR 
27296, 27323 (May 19, 1997)), we are 
setting aside a period for interested 
parties to raise issues regarding product 
coverage. The Department encourages 
all interested parties to submit such 
comments by July 15, 2009, twenty 
calendar days from the signature date of 

this notice. Comments should be 
addressed to Import Administration’s 
APO/Dockets Unit, Room 1870, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230. The period of 
scope consultations is intended to 
provide the Department with ample 
opportunity to consider all comments 
and to consult with parties prior to the 
issuance of the preliminary 
determination. 

Consultations 
Pursuant to section 702(b)(4)(A)(ii) of 

the Act, the Department invited 
representatives of the Government of the 
PRC for consultations with respect to 
the CVD Petition. The Department held 
these consultations in Beijing, China on 
June 23, 2009. See the Memorandum 
from Sarah C. Ellerman through Melissa 
Skinner to the File, entitled, 
‘‘Countervailing Duty Petition on Wire 
Decking from the People’s Republic of 
China: Consultation with the 
Government of the People’s Republic of 
China,’’ (June 24, 2009), which is on file 
in the Central Records Unit (‘‘CRU’’) of 
the main Department of Commerce 
building, Room 1117. 

Determination of Industry Support for 
the Petition 

Section 702(b)(1) of the Act requires 
that a petition be filed on behalf of the 
domestic industry. Section 702(c)(4)(A) 
of the Act provides that a petition meets 
this requirement if the domestic 
producers or workers who support the 
petition account for: (i) At least 25 
percent of the total production of the 
domestic like product; and (ii) more 
than 50 percent of the production of the 
domestic like product produced by that 
portion of the industry expressing 
support for, or opposition to, the 
petition. Moreover, section 702(c)(4)(D) 
of the Act provides that, if the petition 
does not establish support of domestic 
producers or workers accounting for 
more than 50 percent of the total 
production of the domestic like product, 
the Department shall: (i) Poll the 
industry or rely on other information in 
order to determine if there is support for 
the petition, as required by 
subparagraph (A), or (ii) determine 
industry support using a statistically 
valid sampling method to poll the 
industry. 

Section 771(4)(A) of the Act defines 
the ‘‘industry’’ as the producers as a 
whole of a domestic like product. Thus, 
to determine whether a petition has the 
requisite industry support, the statute 
directs the Department to look to 
producers and workers who produce the 
domestic like product. The International 

Trade Commission (‘‘ITC’’), which is 
responsible for determining whether 
‘‘the domestic industry’’ has been 
injured, must also determine what 
constitutes a domestic like product in 
order to define the industry. While both 
the Department and the ITC must apply 
the same statutory definition regarding 
the domestic like product (section 
771(10) of the Act), they do so for 
different purposes and pursuant to a 
separate and distinct authority. In 
addition, the Department’s 
determination is subject to limitations of 
time and information. Although this 
may result in different definitions of the 
like product, such differences do not 
render the decision of either agency 
contrary to law. See USEC, Inc. v. 
United States, 132 F. Supp. 2d 1, 8 (CIT 
2001), citing Algoma Steel Corp. Ltd. v. 
United States, 688 F. Supp. 639, 644 
(CIT 1988), aff’d 865 F.2d 240 (Fed. Cir. 
1989), cert. denied 492 U.S. 919 (1989). 

Section 771(10) of the Act defines the 
domestic like product as ‘‘a product 
which is like, or in the absence of like, 
most similar in characteristics and uses 
with, the article subject to an 
investigation under this title.’’ Thus, the 
reference point from which the 
domestic like product analysis begins is 
‘‘the article subject to an investigation,’’ 
(i.e., the class or kind of merchandise to 
be investigated, which normally will be 
the scope as defined in the petition). 

With regard to the domestic like 
product, Petitioners do not offer a 
definition of domestic like product 
distinct from the scope of the 
investigation. Based on our analysis of 
the information submitted on the 
record, we have determined that wire 
decking constitutes a single domestic 
like product and we have analyzed 
industry support in terms of that 
domestic like product. For a discussion 
of the domestic like product analysis in 
this case, see Countervailing Duty 
Investigation Initiation Checklist: Wire 
Decking from the PRC (‘‘Initiation 
Checklist’’) at Attachment II (‘‘Industry 
Support’’), dated concurrently with this 
notice and on file in the CRU. 

In determining whether Petitioners 
have standing under section 
702(c)(4)(A) of the Act, we considered 
the industry support data contained in 
the Petition with reference to the 
domestic like product as defined in the 
‘‘Scope of Investigation’’ section above. 
To establish industry support, 
Petitioners provided their 2008 
production of the domestic like product, 
as well as the 2008 production of the 
domestic like product for four non- 
petitioning companies who are 
supporters of the Petition, and 
compared this to total production of the 
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domestic like product for the entire 
domestic industry. See Volume I of the 
Petition, at 4, and Exhibit General-1, 
and Supplement to the AD/CVD 
Petitions, dated June 16, 2009, at 10, 
and Attachment 3, and Second 
Supplement to the AD/CVD Petitions, 
dated June 22, 2009, at 3, and 
Attachment 1, and Petitioners’ 
Submission, dated June 22, 2009. 
Petitioners calculated total domestic 
production based on their own 
production plus data provided by the 
four non-petitioning companies that 
produce the domestic like product in 
the United States, who are supporters of 
the Petition. See Volume I of the 
Petition, at Exhibit General-1, and 
Supplement to the AD/CVD Petitions, 
dated June 16, 2009, at Attachment 3, 
and Second Supplement to the AD/CVD 
Petitions, dated June 22, 2009, at 3, and 
Attachment 1; see also Initiation 
Checklist as Attachment II, Industry 
Support. In addition, Petitioners 
identified one other company as a 
producer of the domestic like product 
and were able to obtain its 2008 
production of the domestic like product 
in order to calculate total domestic 
production of the domestic like product. 

Our review of the data provided in the 
Petition, supplemental submissions, and 
other information readily available to 
the Department indicates that 
Petitioners have established industry 
support. First, the Petition established 
support from domestic producers (or 
workers) accounting for more than 50 
percent of the total production of the 
domestic like product and, as such, the 
Department is not required to take 
further action in order to evaluate 
industry support (e.g., polling). See 
Section 702(c)(4)(D) of the Act, and 
Initiation Checklist at Attachment II. 
Second, the domestic producers (or 
workers) have met the statutory criteria 
for industry support under section 
702(c)(4)(A)(i) of the Act because the 
domestic producers (or workers) who 
support the Petitions account for at least 
25 percent of the total production of the 
domestic like product. See Initiation 
Checklist at Attachment II. Finally, the 
domestic producers (or workers) have 
met the statutory criteria for industry 
support under section 702(c)(4)(A)(ii) of 
the Act because the domestic producers 
(or workers) who support the Petition 
account for more than 50 percent of the 
production of the domestic like product 
produced by that portion of the industry 
expressing support for, or opposition to, 
the Petition. Accordingly, the 
Department determines that the Petition 
was filed on behalf of the domestic 

industry within the meaning of section 
702(b)(1) of the Act. See id. 

The Department finds that Petitioners 
filed the Petition on behalf of the 
domestic industry because they are 
interested parties as defined in section 
771(9)(C) of the Act and they have 
demonstrated sufficient industry 
support with respect to the 
countervailing duty investigation that 
they are requesting the Department 
initiate. See id. 

Injury Test 

Because the PRC is a ‘‘Subsidies 
Agreement Country’’ within the 
meaning of section 701(b) of the Act, 
section 701(a)(2) of the Act applies to 
this investigation. Accordingly, the ITC 
must determine whether imports of the 
subject merchandise from the PRC 
materially injure, or threaten material 
injury to, a U.S. industry. 

Allegations and Evidence of Material 
Injury and Causation 

Petitioners allege that imports of wire 
decking from the PRC are benefitting 
from countervailable subsidies and that 
such imports are causing, or threaten to 
cause, material injury to the domestic 
industries producing wire decking. In 
addition, Petitioners allege that 
subsidized imports exceed the 
negligibility threshold provided for 
under section 771(24)(A) of the Act. 

Petitioners contend that the industry’s 
injured condition is illustrated by 
reduced market share, increased import 
penetration, underselling and price 
depressing and suppressing effects, lost 
sales and revenue, reduced production, 
shipments, capacity, and capacity 
utilization, reduced employment, and 
an overall decline in financial 
performance. We have assessed the 
allegations and supporting evidence 
regarding material injury, threat of 
material injury, and causation, and we 
have determined that these allegations 
are properly supported by adequate 
evidence and meet the statutory 
requirements for initiation. See 
Initiation Checklist at Attachment III 
(Analysis of Allegations and Evidence of 
Material Injury and Causation for the 
Petition). 

Initiation of Countervailing Duty 
Investigation 

Section 702(b) of the Act requires the 
Department to initiate a CVD proceeding 
whenever an interested party files a 
petition on behalf of an industry that: 
(1) Alleges the elements necessary for an 
imposition of a duty under section 
701(a) of the Act; and (2) is 
accompanied by information reasonably 

available to the petitioner(s) supporting 
the allegations. 

The Department has examined the 
CVD Petition on wire decking from the 
PRC and finds that it complies with the 
requirements of section 702(b) of the 
Act. Therefore, in accordance with 
section 702(b) of the Act, we are 
initiating a CVD investigation to 
determine whether manufacturers, 
producers, or exporters of wire decking 
in the PRC receive countervailable 
subsidies. For a discussion of evidence 
supporting our initiation determination, 
see Initiation Checklist. 

We are including in our investigation 
the following programs alleged in the 
Petition to have provided 
countervailable subsidies to producers 
and exporters of the subject 
merchandise in the PRC: 
A. Loan Programs 

1. Honorable Enterprises Program 
2. Preferential Loans for Key Projects and 

Technologies 
3. Preferential Loans as Part of the 

Northeast Revitalization 
4. Policy Loans for Firms Located in 

Industrial Zones in the City of Dalian in 
Liaoning Province 

B. Government Provision of Goods and 
Services for Less Than Adequate 
Remuneration (‘‘LTAR’’) 

1. Government Provision of Wire Rod for 
LTAR 

2. Government Provision of Hot-Rolled 
Steel for LTAR 

3. Government Provision of Zinc for LTAR 
4. Government Provision of Electricity for 

LTAR 
5. Provision of Land for LTAR for Firms 

Located in Designated Geographical 
Areas in the City of Dailan in Liaoning 
Province 

6. Provision of Water for LTAR for Firms 
Located in Designated Geographical 
Areas in the City of Dailan in Liaoning 
Province 

7. Provision of Electricity for LTAR for 
Firms Located in Designated 
Geographical Areas in the City of Dailan 
in Liaoning Province 

C. Income and Other Direct Taxes 
1. Income Tax Credits for Domestically 

Owned Companies Purchasing 
Domestically Produced Equipment 

2. Income Tax Exemption for Investment in 
Domestic ‘‘Technological Renovation’’ 

3. Preferential Income Tax Policy for 
Enterprises in the Northeast Region 

4. Forgiveness of Tax Arrears for 
Enterprises in the Old Industrial Bases of 
Northeast China 

5. Income Tax Exemption for Investors in 
Designated Geographical Regions Within 
the Province of Liaoning 

D. Indirect Tax and Tariff Exemption 
Programs 

1. Value Added Tax (VAT) Deductions on 
Fixed Assets 

2. Export Incentive Payments 
Characterized as ‘‘VAT Rebates’’ 

3. Import Tariff and VAT Exemptions for 
FIEs and Certain Domestic Enterprises 
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Using Imported Equipment in 
Encouraged Industries 

4. VAT Exemptions for Newly Purchased 
Equipment in the Jinzhou District 

E. Grant Programs 
1. ‘‘Five Points, One Line’’ Program 
2. Export Interest Subsidies 
3. The State Key Technology Project Fund. 
4. Subsidies for Development of Famous 

Export Brands and China World Top 
Brands 

5. Sub-Central Government Programs To 
Promote Famous Export Brands and 
China World Top Brands 

6. Exemption of Fees for Firms Located in 
Designated Geographical Areas in the 
City of Dailan in Liaoning Province 

F. Preferential Income Tax Subsidies for 
Foreign Invested Entities (‘‘FIEs’’) 

1. ‘‘Two Free, Three Half’’ Program 
2. Income Tax Exemption Program for 

Export-Oriented FIEs 
3. Local Income Tax Exemption and 

Reduction Programs for ‘‘Productive’’ 
Foreign-Invested Enterprises 

4. Preferential Tax Programs for Foreign- 
Invested Enterprises Recognized as High 
or New Technology Enterprises 

5. Income Tax Subsidies for FIEs Based on 
Geographic Location 

6. VAT Refunds for FIEs Purchasing 
Domestically Produced Equipment 

For further information explaining 
why the Department is investigating 
these programs, see the Initiation 
Checklist. 

We are not including in our 
investigation the following programs 
alleged to benefit producers and 
exporters of the subject merchandise in 
the PRC: 

A. Policy Lending to Wire Decking 
Producers 

Petitioners allege that the GOC, 
through various national level industrial 
plans, directs credit to wire decking 
producers. Similar to the Department’s 
finding in Wire Grating from the PRC 
Initiation, we find that Petitioners have 
not sufficiently alleged that the GOC’s 
industrial plans specifically direct 
credit to producers of wire decking. See 
Certain Steel Grating from the People’s 
Republic of China: Initiation of 
Countervailing Duty Investigation, 74 FR 
30278, 30281 (June 25, 2009) (‘‘Steel 
Grating from the PRC Initiation’’). 
Petitioners may re-submit this allegation 
to the extent the Department selects an 
integrated producer whose affiliated 
input suppliers are producing a steel 
input that is covered by the GOC’s 
industrial plans. 

B. Export Loans 
Petitioners allege that in Line Pipe 

from the PRC, the Department found 
that a number of companies benefitted 
from export-contingent loans from State 
owned commercial banks (‘‘SOCBs’’) 
and that Chinese wire decking 

producers would be eligible for such 
loans. See Circular Welded Carbon 
Quality Steel Line Pipe from the 
People’s Republic of China: Final 
Affirmative Countervailing Duty 
Determination, 73 FR 70961 (Nov. 24, 
2008) (‘‘Line Pipe from the PRC’’), and 
accompanying Issues and Decision 
Memorandum (‘‘Line Pipe from PRC 
Decision Memorandum’’) at ‘‘Export 
Loans.’’ According to Petitioners, this 
program has not been eliminated by any 
reforms to the Chinese banking system. 
However, the producers investigated in 
Line Pipe from the PRC are not 
identified in the Petition filed on the 
record of this proceeding. Therefore, we 
find that the support relied on in Line 
Pipe from the PRC to initiate an 
investigation of the Export Loans 
program does not apply to the facts of 
this proceeding. Petitioners have 
provided insufficient evidence 
indicating that wire decking producers 
can benefit from this alleged program. 

C. Export Assistance Grants 

Petitioners allege that grants are 
provided to exporters. However, 
Petitioners fail to identify the 
administering authority that is allegedly 
providing the grants (i.e., national, 
provincial, or local governments) or the 
program under which the alleged 
benefits are provided. Therefore, we are 
not initiating an investigation of this 
allegation. 

D. Provision of Land for LTAR 

Petitioners allege that the GOC 
prohibits private land ownership in the 
PRC. According to Petitioners, private 
companies may purchase land-use 
rights, but national and local 
governments do not provide the rights 
consistently with market principles. 
Petitioners assert that the government 
may take land from farmers, often 
without fair compensation, and transfer 
this land to industrial users. Further, 
Petitioners allege that commercial sales 
are often conducted illegally through 
opaque processes marked by 
widespread corruption. 

Petitioners did not provide evidence 
that the GOC is providing land for LTAR 
at the national level. Further, with the 
exception of Jiangxi Province and the 
City of Dalian in Liaoning Province, 
Petitioners do not provide any 
information to support their allegation 
that provincial and local governments in 
the PRC provide land for LTAR. 
Therefore, we are limiting our 
investigation of this allegation to alleged 
sales of land for LTAR to wire decking 
producers located in the City of Dalian. 

D. Government Restraints on Exports of 
Wire Rod, Flat-Rolled Steel, and Zinc 

Petitioners allege that the GOC 
imposes export restrictions (such as 
export quotas, export taxes, export 
licensing, and restrictions on which 
enterprises are eligible to export) to 
intervene in markets for such primary 
raw materials as wire rod, flat-rolled 
steel, and zinc that are consumed in the 
production of wire decking. Petitioners 
contend that these restrictions increase 
the supply of wire rod, flat-rolled steel, 
and zinc and thereby artificially lower 
the prices within the PRC to 
downstream wire decking producers. 

Petitioners have not adequately 
shown how these particular export taxes 
and licenses constitute entrustment or 
direction of private entities by the GOC 
to provide a financial contribution to 
producers of subject merchandise. 
Moreover, Petitioners have not provided 
sufficient data regarding historic price 
trends demonstrating, e.g., that price 
decreases correlated with the imposition 
of the alleged export restraints. The 
Department declined to initiate on this 
program in prior CVD initiations 
involving the PRC. See, e.g., Notice of 
Initiation of Countervailing Duty 
Investigation: Certain Kitchen 
Appliance Shelving and Racks from the 
People’s Republic of China, 73 FR 
50304, 50306 (August 26, 2008) (Racks 
and Shelves from the PRC Initiation). 
Therefore, we are not investigating the 
government restraints on wire rod, flat- 
rolled steel, and zinc exports. 

E. Tax Reduction for Enterprises 
Making Little Profit 

Petitioners allege that, according to 
China’s WTO subsidies notification, 
enterprises with annual taxable incomes 
between RMB 30,000 and 100,000 are 
eligible for a 3 percent reduction in their 
annual income tax rate. 

We find Petitioners have not 
established with reasonably available 
information that ‘‘enterprises making 
little profit’’ are a de jure specific group 
because Petitioners have provided no 
explanation of why companies with 
access to this program comprise an 
enterprise or industry, or group of 
enterprises or industries, as those terms 
are normally interpreted by the 
Department. See, e.g., Preamble to 
Countervailing Duty Regulations, 63 
Fed. Reg. 65348, 65357 (November 25, 
1998) (‘‘* * * because the user 
represented numerous and diverse 
industries, the program was found not 
to be specific’’). Therefore, we are not 
initiating an investigation of this 
allegation. 
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F. China’s Enforced Undervaluation of 
Its Currency 

Petitioners allege that the GOC- 
maintained exchange rate effectively 
prevents the appreciation of the Chinese 
currency (RMB) against the U.S. dollar. 
In addition, Petitioners allege that the 
GOC requires that foreign exchange 
earned from export activities be 
converted to RMB at the government 
prescribed rate. Therefore, when 
producers in the PRC sell their dollars 
at official foreign exchange banks, as 
required by law, the producers receive 
more RMB than they otherwise would if 
the value of the RMB were set by market 
mechanisms. 

Consistent with past initiations, we 
are not initiating on this allegation on 
the grounds that Petitioners have not 
sufficiently alleged the elements 
necessary for the imposition of a 
countervailing duty and did not support 
the allegation with reasonably available 
information. See, e.g., Racks and 
Shelves from the PRC Initiation, 73 FR 
at 50307. 

G. Reduction in or Exemption From 
Fixed Assets Investment Orientation 
Regulatory Tax 

The Petitioners claim that producers 
of wire decking are exempted from or 
receive preferential income tax rates on 
investments in fixed assets. These tax 
breaks apply to both new construction 
and upgrades in the encouraged 
industries. 

We are not initiating on this program 
because Petitioners have not provided 
information to demonstrate that wire 
decking producers would be covered by 
the relevant legislation. For example, 
the legislation includes specific aspects 
of the iron and steel production process 
that are eligible for tax benefits, but it 
does not include any processes related 
to production of wire decking. However, 
if one of the mandatory respondents 
chosen in this investigation is part of a 
vertically integrated steel company, or 
cross-owned with a primary steel 
producer, Petitioners may re-allege this 
program under a timely-filed new 
subsidy allegation, at which time the 
Department will reconsider the 
information provided. 

H. Preferential Investment Policies for 
FIEs Located in Liaoning Province 

Petitioners allege that the Liaoning 
Province allows FIEs located in the 
province to enjoy ‘‘preferential policies 
for foreign investment projects.’’ They 
further allege that the relevant 
legislation specifically covers wire 
decking producers. Petitioners identify 
several wire decking producers located 
in Liaoning Province. 

The supporting documentation 
provided by Petitioners does not 
specifically mention any loans and the 
term ‘‘preferential investment policies’’ 
by itself, as indicated in the source 
document included in the Petition, does 
not constitute a sufficient basis for 
initiation. We are not initiating an 
investigation of this program. 

Respondent Selection 
To determine the total and relative 

volume and value of import data for 
each potential respondent, the 
Department normally relies on U.S. 
Customs and Border Protection import 
data for the POI. However, in the instant 
proceeding, the Harmonized Tariff 
Schedule of the United States 
(‘‘HTSUS’’) categories that include 
subject merchandise are very broad, and 
include products other than those 
subject to this investigation. Therefore, 
because of the unique circumstances of 
this case, the Department will issue 
‘‘Quantity and Value Questionnaires’’ to 
potential respondents for the purposes 
of respondent selection. The 
Department will send the quantity and 
value questionnaire to PRC companies 
identified in the June 5, 2009 Petition, 
at Exhibit 4, Volume 1. The Department 
will post the quantity and value 
questionnaire along with the filing 
instructions on the Import 
Administration’s Web site, at http:// 
ia.ita.doc.gov/ia-highlights-and- 
news.html. 

Distribution of Copies of the Petition 
In accordance with section 

702(b)(4)(A)(i) of the Act, a copy of the 
public version of the Petition has been 
provided to the Government of the PRC. 
As soon as and to the extent practicable, 
we will attempt to provide a copy of the 
public version of the Petition to each 
exporter named in the Petition, 
consistent with section 351.203(c)(2) of 
the Department’s regulations. 

ITC Notification 
We have notified the ITC of our 

initiation, as required by section 702(d) 
of the Act. 

Preliminary Determination by the ITC 
The ITC will preliminarily determine, 

within 25 days after the date on which 
it receives notice of the initiation, 
whether there is a reasonable indication 
that imports of subsidized wire decking 
from the PRC are causing material 
injury, or threatening to cause material 
injury, to a U.S. industry. See section 
703(a)(2) of the Act. A negative ITC 
determination will result in the 
investigation being terminated; 
otherwise, the investigation will 

proceed according to statutory and 
regulatory time limits. 

This notice is issued and published 
pursuant to section 777(i) of the Act. 

Dated: June 25, 2009. 
Ronald K. Lorentzen, 
Acting Assistant Secretary for Import 
Administration. 

Appendix I—Scope of the Investigation 

The scope of the investigation covers 
welded-wire rack decking, which is also 
known as, among other things, ‘‘pallet rack 
decking,’’ ‘‘wire rack decking,’’ ‘‘wire mesh 
decking,’’ ‘‘bulk storage shelving,’’ or 
‘‘welded-wire decking.’’ Wire decking 
consists of wire mesh that is reinforced with 
structural supports and designed to be load 
bearing. The structural supports include 
sheet metal support channels, or other 
structural supports, that reinforce the wire 
mesh and that are welded or otherwise 
affixed to the wire mesh, regardless of 
whether the wire mesh and supports are 
assembled or unassembled and whether 
shipped as a kit or packaged separately. Wire 
decking is produced from carbon or alloy 
steel wire that has been welded into a mesh 
pattern. The wire may be galvanized or 
plated (e.g., chrome, zinc or nickel coated), 
coated (e.g., with paint, epoxy, or plastic), or 
uncoated (‘‘raw’’). The wire may be drawn or 
rolled and may have a round, square or other 
profile. Wire decking is sold in a variety of 
wire gauges. The wire diameters used in the 
decking mesh are 0.105 inches or greater for 
round wire. For wire other than round wire, 
the distance between any two points on a 
cross-section of the wire is 0.105 inches or 
greater. Wire decking reinforced with 
structural supports is designed generally for 
industrial and other commercial storage rack 
systems. 

Wire decking is produced to various 
profiles, including, but not limited to, a flat 
(‘‘flush’’) profile, an upward curved back 
edge profile (‘‘backstop’’) or downward 
curved edge profile (‘‘waterfalls’’), depending 
on the rack storage system. The wire decking 
may or may not be anchored to the rack 
storage system. The scope does not cover the 
metal rack storage system, comprised of 
metal uprights and cross beams, on which 
the wire decking is ultimately installed. Also 
excluded from the scope is wire mesh 
shelving that is not reinforced with structural 
supports and is designed for use without 
structural supports. 

Wire decking enters the United States 
through several basket categories in the 
Harmonized Tariff Schedule of the United 
States (‘‘HTSUS’’). U.S. Customs and Border 
Protection has issued a ruling (NY F84777) 
that wire decking is to be classified under 
HTSUS 9403.90.8040. Wire decking has also 
been entered under HTSUS 7217.10, 7217.20, 
7326.20, 7326.90, 9403.20.0020 and 
9403.20.0030. While HTSUS subheadings are 
provided for convenience and Customs 
purposes, the written description of the 
scope of the investigations is dispositive. 

[FR Doc. E9–15705 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–DS–P 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XQ07 

Magnuson-Stevens Act Provisions; 
General Provisions for Domestic 
Fisheries; Application for Exempted 
Fishing Permit 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; request for comments. 

SUMMARY: The Assistant Regional 
Administrator for Sustainable Fisheries, 
Northeast Region, NMFS (Assistant 
Regional Administrator), has made a 
preliminary determination that the 
subject programmatic Exempted Fishing 
Permit (EFP) application for the Study 
Fleet Program contains all of the 
required information and warrants 
further consideration. Study Fleet 
projects are managed by the Northeast 
Fisheries Science Center (NEFSC) and 
funded under Northeast Cooperative 
Research Partners Program (NCRPP) 
contracts and Research Set–Aside (RSA) 
grants to regional institutions. The 
programmatic EFP would grant 
exemptions from minimum fish size and 
possession and landing limits. However, 
further review and consultation may be 
necessary before a final determination is 
made to issue the EFP. Therefore, NMFS 
announces that the Assistant Regional 
Administrator proposes to issue a 
programmatic EFP that would allow up 
to 25 vessels to conduct fishing 
operations that are otherwise restricted 

by the regulations governing the 
fisheries of the Northeastern United 
States. 

Regulations under the Magnuson– 
Stevens Fishery Conservation and 
Management Act require publication of 
this notification to provide interested 
parties the opportunity to comment on 
applications for proposed EFPs. 
DATES: Comments must be received on 
or before July 17, 2009. 
ADDRESSES: Comments on this notice 
may be submitted by e–mail to 
NERO.EFP@noaa.gov. Include in the 
subject line of the e–mail comment the 
following document identifier: 
‘‘Comments on NEFSC Study Fleet 
Programmatic EFP.’’ Written comments 
should be sent to Patricia A. Kurkul, 
Regional Administrator, NMFS, 
Northeast Regional Office, 55 Great 
Republic Drive, Gloucester, MA 01930. 
Mark the outside of the envelope 
‘‘Comments on NEFSC Study Fleet 
Programmatic EFP.’’ Comments may 
also be sent via facsimile (fax) to (978) 
281–9135. 
FOR FURTHER INFORMATION CONTACT: 
Anna Macan, Fishery Management 
Specialist, phone: 978–281–9165, fax: 
978–281–9135. 

SUPPLEMENTARY INFORMATION: The EFP 
would exempt federally permitted 
commercial fishing vessels from the 
regulations detailed below while 
participating in the Study Fleet Program 
and operating under projects managed 
by the NEFSC and funded by NCRPP 
contracts and RSA grants. The 
programmatic EFP would cover two 
tiers of exemptions. The first tier would 
exempt vessels operators and 

technicians from minimum size and 
possession limits for the time it takes to 
weigh and measure fish that would 
otherwise be immediately discarded. 
The second tier would exempt vessels 
from minimum size and possession and 
landing limits of otherwise prohibited 
fish. The programmatic EFP would 
cover the following Study Fleet projects, 
the vessels associated with such 
projects, and the study fleet technicians 
and vessel operators: 

(1) NEFSC – NCRPP Groundfish Fleet 
Northern (five vessels) and Southern (up 
to seven vessels) trawlers. 

(2) NEFSC – Groundfish/Loligo Fleet 
(two vessels). 

(3) NEFSC – Gulf of Maine Research 
Institute (GMRI) – Monkfish Fleet (up to 
five vessels). 

A project– and vessel–specific EFP, 
detailing all vessels involved in each of 
the projects, would be granted to each 
vessel to facilitate this research. The 
EFPs would specify under which 
restrictions and exemptions the vessel 
would be required to operate. The Tier 
1 EFP would specify that the retention 
of otherwise prohibited fish is 
temporary only, and fish must be 
returned to the sea as quickly as 
possible, after weighing and measuring. 
The Tier 2 EFP would specify the 
limited amounts of otherwise prohibited 
fish that could be retained and landed 
for research purposes only. The 
following table details the regulations 
that the participating vessels would be 
exempted from, and the number of at– 
sea days that vessels would be 
permitted to operate under the 
exemptions: 

NEFSC NCRPP 
Groundfish Fleet 

NEFSC Groundfish 
& Loligo 

NEFSC SNE 
Yellowtail Flounder 

NEFSC – GMRI 
Monkfish 

# of Vessels Up to 12 2 2 Up to 5 

Discard sampling at–sea days 
(w/technician) 

100 DAS 40 DAS 40 DAS 80 DAS 

Discard sampling at–sea days 
(w/o technician) 

50 DAS 20 DAS 20 DAS 160 DAS 

Biological sampling at–sea days 
(w/technician) 

N/A 40 DAS N/A 80 DAS 

Biological sampling at–sea days 
(w/o technician) 

As needed, with prior 
notice 

N/A N/A As needed, with prior no-
tice 
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NEFSC NCRPP 
Groundfish Fleet 

NEFSC Groundfish 
& Loligo 

NEFSC SNE 
Yellowtail Flounder 

NEFSC – GMRI 
Monkfish 

Exempted regulations in 50 CFR 
part 648 

§ 648.83(a)(3) NE 
multispecies minimum 
size 
Possession limits 
§ 648.86(b) Atlantic 

cod 
§ 648.86(c) Atlantic 

halibut 
§ 648.86(e) White hake 
§ 648.86(g) Yellowtail 

flounder 
§ 648.86(j) GB winter 

flounder 

Same as NEFSC 
NCRPP Groundfish, 
plus, if during closure of 
directed fishery inci-
dental possession limit 
of Loligo as specified at 
§ 648.25(b) 

§ 648.83(a)(3) NE multi-
species minimum size 
§ 648.86(g)(1) SNE 

Yellowtail flounder pos-
session limit 

§ 648.93 Monkfish min-
imum fish size 
§ 648.94 Monkfish pos-

session limit 

Tier 1 

The first aspect of the project would 
temporarily exempt the Study Fleet 
vessels from all minimum size and 
possession limits for the time it takes to 
measure and weigh otherwise 
prohibited fish. This exemption would 
allow NEFSC to understand the issues 
that affect the accuracy of estimated 
discard weights and to improve 
analyses. The protocol under which the 
NEFSC staff and the vessel operators 
would conduct these measurements is 
not significantly different than the 
protocol currently used by NMFS– 
certified observers. Under this protocol, 
no other change to normal commercial 
fishing operations would occur. 

Initially, NEFSC or partner Study 
Fleet technicians would be onboard the 
vessels to provide data entry training 
and to observe and report on sorting and 
discarding practices under normal 
fishing operations. On some subsequent 
trips, technicians would sort, weigh, 
and measure fish that are to be 
discarded, in a method that is consistent 
with current NEFSC observer protocols. 
An exemption is required because some 
discarded species would be on deck 
slightly longer than under normal 
sorting procedures. The goal is to 
identify sorting routines that would 
minimally impact the duration of catch 
processing, and technicians would 
return the fish to the water as soon as 
possible. On other trips, the vessel 
operators and crew would be 
responsible for sorting, weighing, and 
measuring the fish that are to be 
discarded from a random number of 
tows and trips, following the established 
protocol. These crew and operators 
would be trained in the protocol by the 
NEFSC or partner Study Fleet 
technicians and would return the fish to 
the water as soon as possible. 

Tier 2 

The second aspect of the 
programmatic EFP for the Study Fleet 

would allow more in–depth biological 
sampling to occur on various ages of 
fish by exempting vessels from 
minimum size, possession, and landing 
limits of species of interest. Some of the 
biological sampling would be done by a 
Study Fleet technician during a trip, as 
available during normal commercial 
fishing operations. That is, while a crew 
member is dressing a fish for storage, 
the Study Fleet technician would collect 
the stomach and gonads of that fish for 
later research. For this tier, vessels 
would be exempted from minimum size 
requirements and possession and 
landing limits, as applicable, in very 
limited circumstances. Vessel operators 
on specified trips, using marked totes, 
would collect fish to be provided to the 
NEFSC for biological sampling only. 

Project–specific biological sampling 
to obtain maturity, fecundity, age, and 
growth data would require a separate 
EFP for possession and sampling of 
species of interest, including undersized 
individuals, possibly in excess of trip 
limits, where samples may be processed 
at sea or retained for delivery to 
research facilities on shore by the Study 
Fleet vessels. The current interest in 
enhanced biological sampling is in 
response to initial Study Fleet goals 
endorsed by the NCRPP and the New 
England Fishery Management Council’s 
Research Steering Committee. See below 
for detailed descriptions of catch 
estimates for each of the three Study 
Fleet projects with biological sampling 
protocols. A small number of live fish 
would also be collected to support 
laboratory studies in survival. 

Sampling would be done by NEFSC or 
partner Study Fleet technicians and by 
trained crew members. On trips where 
the technicians would be on board, 
standard NEFSC sampling protocols 
would be followed. None of the landed 
biological samples from these trips 
would be sold into the food market. On 
trips where technicians would not be on 
board, select vessel operators or crew 
would separate fish to be sampled by 

technicians in port. The EFP for 
biological sampling would allow 
fishermen to retain specified amounts of 
specific species in whole or round 
weight condition, including some 
undersized individuals, in marked totes, 
which would be delivered to Study 
Fleet technicians or local NMFS port 
agents for enumeration and 
measurement. It is anticipated that these 
whole fish may cause a vessel to exceed 
a regulatory trip limit. The EFP would 
exempt the vessels from the trip limits 
in limited situations so that the vessel 
is not disadvantaged when collecting 
biological samples. 

NMFS would receive advance 
notification of specific plans for 
retention under this EFP. This 
notification would provide the vessel 
name and vessel operator, the number of 
marked totes that would be delivered, 
an estimate of the number of undersized 
individuals that would be retained, and 
an estimated time frame for the 
sampling trips. The amount of fish 
delivered to the Study Fleet technicians 
would not exceed five totes, or 700 lb 
(317.51 kg) per trip. Vessels fishing 
under this EFP would be required to call 
into the Interactive Voice Response 
system to identify the trip, following the 
standard EFP protocol. Each of the 
biological sampling projects is detailed 
below. Please see the table above for 
details on the regulations that would be 
exempted. 

The NEFSC Groundfish and 
Groundfish/Loligo projects would 
involve sampling seven species on a 
maximum of 20 trips with technicians 
aboard. This sampling would not affect 
trip limits because the undersized fish 
would be discarded at sea. The 
estimated maximum discard weight of 
sampled sub–legal fish is 4,000 lb 
(1,814.37kg) per species per trip (100 
lengths X 20 trips = 2,000 individuals X 
mean weight of 2 lb (0.91 kg) = 4,000 lb 
(1,814.37 kg) per species), not to exceed 
8,000 lb (3,628.74 kg) per species per 
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trip if two statistical areas are sampled 
on the same trip. 

Also under the NEFSC Groundfish 
project, Georges Bank (GB) haddock 
maturity and fecundity data would be 
collected. NEFSC is requesting an EFP 
to collect one tote of undersized 
haddock for sampling. The vessels 
would deliver up to five totes of fish 
(600 lb, 272.16 kg), four of which would 
contain legal sized fish, and one of 
which would contain undersized fish. 
The fish would be whole and iced. The 
total amount of GB haddock that would 
be authorized under this EFP would not 
exceed 1,300 lb (589.67 kg). NEFSC staff 
would meet the captain at the dock to 
collect the fish. None of the fish would 
be sold into the food market. 

For the GMRI Monkfish project, 
fishermen would report their entire 
catch, kept and discarded, on one trip 
every 2 weeks during the 8 month study 
period, for a total of between 160 and 
200 Days At Sea (DAS). The project 
would require the biological sampling 
EFP to allow fishermen to retain the 
entire monkfish catch on the last tow for 
two trips per month for 8 months on 
five vessels, resulting in 80 separate 
samples, not to exceed 550 lb (249.48 
kg) of monkfish per sample. Each 
sample would be delivered to a GMRI 
sampler who would separate legal and 
undersized fish, weigh each portion and 
sub–sample for length frequencies and 
other biological information. Legal sized 
fish would be allowed to be sold by the 
vessel, but undersized fish would be 
retained by GMRI. It is estimated that 
the amount of undersized fish for the 80 
samples would not exceed 4,800 lb 
(2,177.24 kg). 

The applicant may make requests to 
NMFS for minor modifications and 
extensions to the EFP throughout the 
year. EFP modifications and extensions 
may be granted by NMFS without 
further notice if they are deemed 
essential to facilitate completion of the 
proposed research and result in only a 
minimal change in the scope or impact 
of the initially approved EFP request. In 
accordance with NOAA Administrative 
Order 216–6, a Categorical Exclusion or 
other appropriate NEPA document 
would be completed prior to the 
issuance of the EFP. Further review and 
consultation may be necessary before a 
final determination is made to issue the 
EFP. After publication of this document 
in the Federal Register, the EFP, if 
approved, may become effective 
following a 15-day public comment 
period. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: June 26, 2009. 
Alan D. Risenhoover, 
Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 
[FR Doc. E9–15676 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN: 0648–XQ13 

Western Pacific Fishery Management 
Council; Public Meetings 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of public meetings and 
hearings. 

SUMMARY: The Western Pacific Fishery 
Management Council (Council) will 
hold its Fisheries Data Coordinating 
Committee (FDCC), 101st Scientific and 
Statistical Committee (SSC) and 145th 
Council meetings to take 
recommendations and action on fishery 
management issues in the Western 
Pacific Region. 
DATES: The FDCC will be held on July 
19, The 101st SSC Meeting will be held 
on July 20–22, 2009 and the 145th 
Council meeting will be held on July 
22–25, 2009. All meetings will be held 
in Kona, HI. For specific times and 
agendas, see SUPPLEMENTARY 
INFORMATION. 
ADDRESSES: The SSC and Council 
meetings will be held at the King 
Kamehameha’s Kona Beach Hotel, 75– 
5660 Palani Road, Kailua-Kona, HI 
96740; telephone: (808) 329–2911. 
FOR FURTHER INFORMATION CONTACT: 
Kitty M. Simonds, Executive Director; 
telephone: (808) 522–8220. 
SUPPLEMENTARY INFORMATION: In 
addition to the agenda items listed here, 
the SSC and Council will hear 
recommendations from Council 
advisory groups. Public comment 
periods will be provided throughout the 
agendas. The order in which agenda 
items are addressed may change. The 
meetings will run as late as necessary to 
complete scheduled business. 

Schedule for FDCC Meeting: 

Sunday, July 19, 2009, 10 a.m. - 5 p.m. 

Schedule and Agenda for 101 SSC 
Meeting: 

Monday, July 20, 2009, 8:30 a.m. - 5 
p.m. 

1. Introductions 

2. Approval of Draft Agenda and 
Assignment of Rapporteurs 

3. Status of the 100th SSC Meeting 
Recommendations 

4. Report from the Pacific Islands 
Fisheries Science Center (PIFSC) 

5. Program Planning 
A. Recommendations on Fishing 

Regulations for Pacific Monuments 
(Action Item) 

B. Instituting Limited Access Privilege 
Programs (LAPPs or Catch Shares) for 
the Western Pacific Region 

C. PIFSC Coral Reef Ecosystem 
Division (CRED) Surveys 

1. Review of CRED Survey 
Methodologies 

2. Modifications to CRED Surveys 
D. Vulnerability Evaluation Working 

Group Final Report 
E. Research 
1. Five-Year Research Priorities 
F. Public Comment 
G. Discussion and Recommendations 
6. Insular Fisheries 
A. Hawaii Archipelago 
1. Recommendations for Hancock 

Groundfish Moratorium (Action Item) 
2. Western Pacific Stock Assessment 

Review (WPSAR) Stock Assessment 
Review 

3. Recommendations on Main 
Hawaiian Islands (MHI) Bottomfish 
Total Allowable Catch (TAC) (Action 
Item) 

4. Recommendations on MHI 
Bottomfish LAPP (Action Item) 

B. American Samoa Archipelago 
1. Fagatele Bay National Marine 

Sanctuary Coral Recovery 
C. Setting Allowable Biological 

Catches (ABCs) for Insular Stocks 
D. Public Comment 
E. Discussion and Recommendations 

Tuesday, July 21, 2009, 8:30 a.m. - 5 
p.m. 

7. Pelagic Fisheries 
A. Recent Changes at the Top and 

Bottom of the North Pacific Pelagic 
Ecosystem 

B. Preliminary Oceanographic 
Characterization of Ocean Slicks off 
Kona 

C. Longline Management 
1. Update on Hawaii Shallow-set 

Fishery 
2. Tuna Quota Management 
a. Update on 2009 Longline and Purse 

Seine Tuna Quota 
b. Recommendations on Tuna Quota 

Management (Action Item) 
3. Recommendations on Tuna Quota 

Monitoring (Action Item) 
D. Non-Longline Management (Action 

Item) 
1. Recommendations on Cross 

Seamount/NOAA Weather Buoy Fishery 
Limited Entry Program & New Control 

Date 
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E. American Samoa and Hawaii 
Longline Quarterly Reports 

F. International Fisheries/Meetings 
1. Inter-American Tropical Tuna 

Commission (IATTC) Conservation and 
Management Measures 

2. Report of the Second Tuna Regional 
Fishery Management Organizations 
(RFMOs) Meeting 

G. Public Comment 
H. Discussion and Recommendations 
8. Protected Species 
A. Report on Marine Mammal 

Advisory Committee Meeting 
B. Take Reduction Team for False 

Killer Whales 
C. ESA consultation for American 

Samoa Longline Fishery 
D. Monk Seal Critical Habitat 

Determination 
E. Stock Definitions and Assessments 

for Marine Mammals 
F. Sea Turtle Analysis For Offsetting 

Fishery Impacts 
G. Turtle Conservation Program 
H. NMFS Pacific Islands Regional 

Office (PIRO) Sea Turtle Program and 
Regional Management Plan 

I. Public Comment 
J. Discussion and Recommendations 

Wednesday, July 22, 2009, 8:30 a.m. - 5 
p.m. 

9. Other Business 
A. Gap Analysis of the National 

System of Marine Protected Areas 
(MPAs) 

B. 102nd SSC Meeting 
10. Summary of SSC 

Recommendations to the Council 

Schedule for 145th Council Meeting 
Standing Committees: 

Wednesday, July 22, 2009 

1. 1 p.m. - 3 p.m.: Pelagic and 
International Standing Committee 

2. 3 p.m. - 5 p.m.: Executive and 
Budget Standing Committee 

Schedule and Agenda for 145th Council 
Meeting: 

Wednesday, July 22, 2009, 6:30 p.m. - 
9:30 p.m. 

1. Introductions 
2. Approval of Agenda 
3. Approval of 144th Meeting Minutes 
4. Agency Reports 
A. National Marine Fisheries Service 
1. Pacific Islands Regional Office 
2. Pacific Islands Fisheries Science 

Center 
B. NOAA General Counsel 
C. NOAA National Marine Sanctuary 
D. President Obama’s Ocean 

Initiatives 
E. U.S. Fish and Wildlife Service 
F. State Department 
G. National Weather Service 

H. Enforcement 
1. U.S. Coast Guard 
2. NOAA Office for Law Enforcement 
3. Status of Violations 
I. Public Comment 
J. Council Discussion and Action 

Thursday, July 23, 2009, 8:30 a.m. - 6 
p.m. 

Guest Speaker: Using ecosystem 
models for fishery management 

5. American Samoa Archipelago 
Fisheries 

A. Motu Lipoti 
B. Enforcement Report 
C. Community Issues 
1. Impacts of Chicken of the Sea 

Samoa Packing Cannery Closure 
2. Responsible Fishery Development 
a. Department of Commerce Fishery 

Development Meetings 
b. Governor’s Economic Advisory 

Council 
D. Education and Outreach Report 
E. Fono Report 
F. SSC Recommendations 
G. Public Comment 
H. Council Discussion and Action 
6. Mariana Archipelago Fisheries 
A. Island Reports 
1. Arongol Faleey 
2. Isla Informe 
B. Enforcement Report 
1. CNMI 
2. Guam 
C. Community Issues 
1. Impacts of Marianas Training Range 

Complex & Farallon de Medinilla 
Restrictions 

2. Impacts of Guam Buildup 
3. Responsible Fishery Development 
a. CNMI 
b. Guam 
D. Education and Outreach Reports 
1. CNMI 
2. Guam 
E. Legislative Reports 
F. Marianas Advisory Panel 

Recommendations 
G. Marianas Plan Team 

Recommendations 
H. Regional Ecosystem Advisory 

Committee Recommendations 
1. CNMI 
2. Guam 
I. SSC Recommendations 
J. Public Comment 
K. Council Discussion and Action 
7. Hawaii Archipelago and Pacific 

Remote Island Area Fisheries 
A. Moku Pepa 
B. Enforcement Report 
C. Community Issues 
1. Aha Kiole Report 
D. Hawaii Advisory Group Reports 
1. Hawaii Advisory Panel 
2. Archipelagic Plan Team 
3. Hawaii Regional Ecosystem 

Advisory Committee Report 

E. Hawaii Education Report 
F. Legislative Report 
G. SSC Recommendations 
H. Public Comment 
I. Council Discussion and Action 
8. Pelagic and International Fisheries 
A. Longline Fishery Quarterly Reports 
1. American Samoa Longline Fishery 
2. Hawaii Longline Limited-entry 

Longline Fishery 
B. Update on Hawaii Shallow-set 

Longline Fishery 
C. International Game Fishing 

Association Marlin Initiative 
D. International Education Report 
E. Memorandum of Understanding 

Update 
F. International Fisheries/Meetings 
1. IATTC 
2. North Pacific Seamount RFMO 
3. 2nd Joint Meeting of Tuna RFMO 
G. Marine Mammal Advisory 

Committee Recommendations 
H. Advisory Group Recommendations 
1. Pelagic Plan Team 

Recommendations 
2. Pelagic Advisory Panel 

Recommendations 
I. SSC Recommendations 
J. Pelagics and International Standing 

Committee Recommendations 
K. Public Comment 
M. Council Discussion and Action 

Thursday, July 23, 2009, 5:30 p.m. - 6:30 
p.m. 

9. Public Comments on Non-Agenda 
Items 

Thursday, July 23, 2009, 6:30 p.m. - 9 
p.m. 

FISHERS FORUM: Marlin on the 
Menu 

Friday, July 24, 2009, 8:30 a.m. - 5:30 
p.m. 

10. Action Items 
A. Program Planning 
1. Recommendations on Fishing 

Regulations in the Pacific Marine 
National Monuments 

2. Advisory Group Recommendations 
3. SSC Recommendations 
4. Public Comment 
5. Council Discussion and Action 
B. Insular Fisheries 
1. Recommendations on the Hancock 

Seamount Groundfish Moratorium 
2. Main Hawaiian Islands Bottomfish 
a. Western Pacific Stock Assessment 

Review of the Main Hawaiian Islands 
Bottomfish Fishery 

b. Recommendations on Total 
Allowable Catch for Main Hawaiian 
Islands Bottomfish 2009–10 Season 

c. Recommendations on Catch Shares 
3. Recommendations on Annual Catch 

Limits 
4. Advisory Group Recommendations 
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5. SSC Recommendations 
6. Public Comment 
7. Council Discussion and Action 
C. Pelagic and International Fisheries 
1. Recommendations on Cross 

Seamount/NOAA Weather Buoy Fishery 
Limited Entry Program and Control Date 

2. Longline Fisheries 
a. Recommendations on Western and 

Central Pacific Fisheries Commission 
Quota Management 

b. Recommendations on Tuna Quota 
Monitoring 

c. Recommendations on Catch Shares 
3. Advisory Group Recommendations 
4. SSC Recommendations 
5. Pelagic & International Standing 

Committee Recommendations 
6. Public Comment 
7. Council Discussion and Action 

Saturday, July 25, 2009, 8:30 a.m. - 5 
p.m. 

11. Program Planning and Research 
A. National and International 

Education and Outreach Reports 
B. Research 
1. Update on 2009 Cooperative 

Research Funding and Projects 
2. Cooperative Research Process and 

Priorities 
3. Five-Year Research Priorities 
C. Update on National Legislation 
D. Update on Status of Fishery 

Management Plan Actions 
E. Advisory Group Recommendations 
1. Hawaii Advisory Panel 
2. Marianas Advisory Panel 
4. Hawaii Archipelago Fishery 

Ecosystem Plan Team 
5. Pelagic Fishery Ecosystem Plan 

Team 
6. Marianas Archipelago Fishery 

Ecosystem Plan Team 
7. Hawaii Regional Ecosystem 

Advisory Committee 
8. CNMI Regional Ecosystem 

Advisory Committee 
9. Guam Regional Ecosystem 

Advisory Committee 
F. SSC Recommendations 
G. Standing Committee 

Recommendation 
H. Public Comment 
I. Council Discussion and Action 
12. Administrative Matters and 

Budgets 
A. Financial Report 
1. Five-year Budget and Program 

2010–14 
B. Administrative Report 
C. Meetings and Workshops 

(Calendar) 
1. Council Coordinating Committee 

Meeting Report 
D. Council Family Changes 
1. Neighbor Island Advisory Panel 

Additions 
2. Changes to Social Science Research 

Planning Committee 

3. Changes to CNMI Advisory Panel 
E. Recommendations on Changes to 

Standard Operation Practices and 
Procedures (SOPP) 

F. Response to GAO 
Recommendations. 

G. Standing Committee 
Recommendations 

H. Public Comment 
I. Council Discussion and Action 
Other non-emergency issues not 

contained in this agenda may come 
before the Council for discussion and 
formal Council action during its 145th 
meeting. However, Council action on 
regulatory issues will be restricted to 
those issues specifically listed in this 
document and any regulatory issue 
arising after publication of this 
document that requires emergency 
action under section 305(c) of the 
Magnuson-Stevens Act, provided the 
public has been notified of the Council’s 
intent to take action to address the 
emergency. 

Special Accommodations 

These meetings are physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Kitty M. Simonds, 
(808) 522–8220 (voice) or (808) 522– 
8226 (fax), at least 5 days prior to the 
meeting date. 

Authority: 16 U.S.C. 1801 et seq. 

Dated: June 30, 2009. 
Tracey L. Thompson, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E9–15778 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Institute of Standards and 
Technology 

[Docket Number: 090318324–91088–03] 

Technology Innovation Program 
Extension of Due Date for Proposals 

AGENCY: National Institute of Standards 
and Technology (NIST), United States 
Department of Commerce. 
ACTION: Notice. 

SUMMARY: Due to technical difficulties, 
NIST is extending the deadline for 
proposal submission for its Technology 
Innovation Program competition to 3 
p.m. Eastern Time, Tuesday, July 7, 
2009. NIST will accept only paper 
submissions during the extended time 
period. 

DATES: Paper submissions must be 
received no later than 3 p.m. Eastern 

Time, Tuesday, July 7, 2009. Review, 
selection, and grant award processing is 
expected to be completed by the end of 
November 2009. 
ADDRESSES: Paper submissions must be 
sent to the National Institute of 
Standards and Technology, 100 Bureau 
Drive, Stop 4750, Gaithersburg, MD 
20899–4701. 
FOR FURTHER INFORMATION CONTACT: 
Thomas Wiggins via e-mail at 
thomas.wiggins@nist.gov or telephone 
(301) 975–5416. 
SUPPLEMENTARY INFORMATION: 

On March 31, 2009, the National 
Institute of Standards and Technology’s 
(NIST) Technology Innovation Program 
(TIP) announced that it was soliciting 
high-risk, high reward research and 
development proposals for financial 
assistance (74 FR 14523). The due date 
for submission of all proposals was 3 
p.m. Eastern Time, Tuesday, June 23, 
2009. Due to technical difficulties some 
proposers were unable to submit their 
proposals electronically on Tuesday, 
June 23, 2009. In order to provide all 
interested parties the opportunity to 
submit a proposal for TIP, NIST is 
extending the solicitation period until 3 
p.m. Eastern Time, Tuesday, July 7, 
2009. Electronic proposals received 
between 3 p.m. and 11:59 p.m. Eastern 
Time on June 23, 2009 will be deemed 
timely and given full consideration. 
Paper proposals received between 3 
p.m. Eastern Time on Tuesday, June 23, 
2009 and July 2, 2009 will be deemed 
timely and given full consideration. 
During the extended solicitation period, 
NIST will accept only paper 
submissions. Proposers who attempted 
to submit electronic proposals but were 
unsuccessful are encouraged to resubmit 
their proposals by paper. Paper 
submissions must be received by 3 p.m. 
Eastern Time, July 7, 2009. Please note 
that for paper submissions the Program 
requires one original and fifteen (15) 
copies of the proposal. 

The proposal submission deadline 
applies to any mode of paper proposal 
delivery, including hand-delivery, 
courier, and express mailing, but not 
facsimile. Proposals submitted via 
facsimile will not be accepted. NIST 
will not make any allowances for late 
submissions. All TIP competition 
requirements and information 
announced in the March 31, 2009, 
Federal Register notice and in the 
Tuesday, May 19, 2009 Federal Register 
notice amendment (74 FR 23396) apply 
to proposals submitted during the 
extended time period with the 
exception of the review, selection, and 
award processing time that is now 
expected to be completed by late 
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November 2009. Executive Order 12372 
(Intergovernmental Review of Federal 
Programs). Proposals under this 
program are not subject to Executive 
Order 12372. 

Executive Order 13132 (Federalism). 
This notice does not contain policies 
with Federalism implications as defined 
in Executive Order 13132. 

Executive Order 12866 (Regulatory 
Planning and Review). This notice is not 
a significant regulatory action under 
Sections 3(f)(3) and 3(f)(4) of Executive 
Order 12866, as it does not materially 
alter the budgetary impact of a grant 
program and does not raise novel policy 
issues. This notice is not an 
‘‘economically significant’’ regulatory 
action under Section 3(f)(1) of the 
Executive Order, as it does not have an 
effect on the economy of $100 million 
or more in any one year, and it does not 
have a material adverse effect on the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities. 

Administrative Procedure Act and 
Regulatory Flexibility Act. Prior notice 
and comment are not required under 5 
U.S.C. 553, or any other law, for rules 
relating to public property, loans, 
grants, benefits or contracts (5 U.S.C. 
553(a)). Because prior notice and an 
opportunity for public comment are not 
required pursuant to 5 U.S.C. 553 or any 
other law, the analytical requirements of 
the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) are inapplicable. Therefore, 
a regulatory flexibility analysis is not 
required and has not been prepared. 

Dated: June 29, 2009. 
Patrick Gallagher, 
Deputy Director. 
[FR Doc. E9–15816 Filed 7–1–09; 8:45 am] 
BILLING CODE 3510–13–P 

COMMISSION OF FINE ARTS 

Notice of Meeting 

The next meeting of the U.S. 
Commission of Fine Arts is scheduled 
for 16 July 2009, at 10 a.m. in the 
Commission offices at the National 
Building Museum, Suite 312, Judiciary 
Square, 401 F Street, NW., Washington, 
DC 20001–2728. Items of discussion 
may include buildings, parks and 
memorials. 

Draft agendas and additional 
information regarding the Commission 
are available on our Web site: http:// 
www.cfa.gov. Inquiries regarding the 
agenda and requests to submit written 
or oral statements should be addressed 

to Thomas Luebke, Secretary, U.S. 
Commission of Fine Arts, at the above 
address or call 202–504–2200. 
Individuals requiring sign language 
interpretation for the hearing impaired 
should contact the Secretary at least 10 
days before the meeting date. 

Dated 26 June 2009 in Washington, DC. 
Thomas Luebke, 
Secretary. 
[FR Doc. E9–15634 Filed 7–1–09; 8:45 am] 
BILLING CODE 6330–01–M 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

Intent To Prepare an Environmental 
Impact Statement for Campus 
Development Project Within the Fort 
Meade Complex, MD 

AGENCY: Department of Defense. 
ACTION: Notice of intent; notice of public 
meeting; request for comments. 

SUMMARY: The Department of Defense 
(DOD) announces its intent to prepare 
an Environmental Impact Statement 
(EIS) as part of the environmental 
planning process for a Campus 
Development Project at Fort George G. 
Meade, Maryland (hereafter referred to 
as Fort Meade). The DOD proposes the 
development of a portion of Fort Meade 
(referred to as ‘‘Site M’’) as an 
operational complex and to construct 
and operate consolidated facilities to 
meet the National Security Agency’s 
(NSA) continually evolving 
requirements and for Intelligence 
Community use. The purpose of the 
Proposed Action is to provide facilities 
that are fully-supportive of the 
Intelligence Community’s mission. The 
need for the action is to consolidate 
multiple agencies’ efforts to ensure 
capabilities for current and future 
mission accomplishments as directed by 
Congress and the President. 

Publication of this notice begins a 
scoping process that identifies and 
determines the scope of environmental 
issues to be addressed in the EIS. This 
notice requests public participation in 
the scoping process and provides 
information on how to participate. 
DATES: There will be an open house at 
4 p.m. followed by a scoping meeting 
from 5 p.m. to 7 p.m. on Tuesday, July 
21, 2009, at Fort Meade Middle School, 
1103 26th Street, Fort Meade, Maryland 
20755. Comments or questions 
regarding this EIS should be submitted 
by 45 days from the date of publication 
in the Federal Register to ensure 
sufficient time to consider public input 
in the preparation of the Draft EIS. 

ADDRESSES: The open house and 
scoping meeting will be held at the Fort 
Meade Middle School, 1103 26th Street, 
Fort Meade, Maryland 20755. Oral and 
written comments will be accepted at 
the scoping meeting. You can also 
submit written comments to ‘‘Campus 
Development EIS’’ c/o E2M, 2751 
Prosperity Avenue, Suite 200, Fairfax, 
VA 22031 or submitted by e-mail to 
CampusEIS@e2m.net. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Jeffrey Williams at (301) 688–2970, or e- 
mail jdwill2@nsa.gov. 
SUPPLEMENTARY INFORMATION: 

Background: The NSA is a tenant 
DOD agency on Fort Meade. NSA is a 
high-technology organization that is on 
the frontier of communications and data 
processing. In order to meet mission 
growth requirements as well as provide 
consolidated facilities that are fully- 
supportive of the Intelligence 
Community’s mission, development of a 
modern operational complex is needed 
at the NSA campus on Fort Meade. 

Proposed Action and Alternatives: 
The Campus Development Project was 
initiated to provide a modern 
operational complex to meet the growth 
requirements of NSA and consolidated 
facilities for Intelligence Community 
use. Development is proposed for a 
portion of Fort Meade (referred to as 
‘‘Site M’’) adjacent to the NSA campus. 
Site M is divided into northern (Site 
M1, 137 acres) and southern (Site M2, 
99 acres) portions. DOD proposes that 
development of Site M occur in three 
option phases over a horizon of 
approximately 20 years. 

• Phase I. Development would occur 
in the near term on the western half of 
Site M1, supporting 1.8 million square 
feet of facilities for NSA to consolidate 
mission elements, enabling services, 
and support services across the campus 
based on function; servicing the need 
for more collaborative environment and 
optimal adjacencies, including 
associated infrastructure (e.g., electrical 
substation and generator plants 
providing 60 megawatts of electricity) 
and administrative functions for up to 
6,500 personnel. 

• Phase II. Development would occur 
in the mid-term on the eastern half of 
Site M1, supporting 1.2 million square 
feet of administrative facilities. 

• Phase III. Development would 
occur on Site M2 in the long term, 
supporting an additional 2.8 million 
square feet of administrative facilities, 
bringing built space to 5.8 million 
square feet for up to 11,000 personnel. 

Alternatives identified include each 
of the development phases identified 
above, as well as three options for 
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redundant emergency backup power 
generation and various pollution control 
systems. These alternatives will be 
further developed during preparation of 
the Draft EIS as a result of public and 
agency input and environmental 
analyses of the activities. The No Action 
Alternative (not undertaking the 
Campus Development Project) will also 
be analyzed in detail. 

This notice of intent is required by 40 
Code of Federal Regulations (CFR) 
1508.22 and briefly describes the 
proposed action and possible 
alternatives and our proposed scoping 
process. The EIS will comply with the 
National Environmental Policy Act of 
1969 (NEPA), the Council on 
Environmental Quality regulations in 40 
CFR parts 1500–1508, and DOD 
Instruction 4715.9 (Environmental 
Planning and Analysis). 

Significant Issues: Environmental 
issues to be analyzed in the EIS will 
include potential impacts on air quality, 
natural resources, water use, solid 
waste, transportation, and cumulative 
impacts from increased burdens to the 
installation and neighboring community 
based on projected growth. 

Scoping Process: Public scoping is an 
early and open process for identifying 
and determining the scope of issues to 
be addressed in the EIS. Scoping begins 
with this notice, continues through the 
public comment period (see DATES), and 
ends when the DOD has completed the 
following actions: 
—Invites the participation of Federal, 

State, and local agencies, any affected 
Indian tribe and other interested 
persons 

—Determines the actions, alternatives, 
and impacts described in 40 CFR 
1508.25 

—Identifies and eliminates from 
detailed study those issues that are 
not significant or that have been 
covered elsewhere 

—Indicates any related environmental 
assessments or environmental impact 
statements that are not part of the EIS 

—Other relevant environmental review 
and consultation requirements 

—Indicates the relationship between 
timing of the environmental review 
and other aspects of the proposed 
program 

—At its discretion, exercises the options 
provided in 40 CFR 1501.7(b). 
Once the scoping process is complete, 

the DOD will prepare a Draft EIS, and 
will publish a Federal Register notice 
announcing its public availability. If 
you want that notice to be sent to you, 
please contact the DOD Project Office 
point of contact identified in FOR 
FURTHER INFORMATION CONTACT. You will 

have an opportunity to review and 
comment on the Draft EIS. Additionally, 
the DOD anticipates holding a public 
meeting after publication of the Draft 
EIS in the vicinity of Fort Meade, 
Maryland to present the Draft EIS and 
receive public comments regarding the 
document. The DOD will consider all 
comments received and then prepare 
the Final EIS. As with the Draft EIS, the 
DOD will announce the availability of 
the Final EIS and once again give you 
an opportunity for review and comment. 

Dated: June 29, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
[FR Doc. E9–15621 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket ID: DOD–2009–OS–0092] 

Privacy Act of 1974; Systems of 
Records 

AGENCY: Defense Finance and 
Accounting Service, DoD. 
ACTION: Notice to Add a New System of 
Records. 

SUMMARY: The Defense Finance and 
Accounting Service (DFAS) is proposing 
to add a system of records notice to its 
inventory of record systems subject to 
the Privacy Act of 1974, (5 U.S.C. 552a), 
as amended. 
DATES: This Action will be effective 
without further notice on August 3, 
2009 unless comments are received that 
would result in a contrary 
determination. 
ADDRESSES: Send comments to the 
FOIA/PA Program Manager, Corporate 
Communications, Defense Finance and 
Accounting Service, 8899 East 56th 
Street, Indianapolis, IN 46249–0150. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Linda Krabbenhoft at (720) 242–6631. 
SUPPLEMENTARY INFORMATION: The 
Defense Finance and Accounting 
Service notices for systems of records 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended, have been 
published in the Federal Register and 
are available from the address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on June 29, 2009, to the 
House Committee on Government 
Reform, the Senate Committee on 
Governmental Affairs, and the Office of 
Management and Budget (OMB) 
pursuant to paragraph 4c of Appendix I 

to OMB Circular No. A–130, ‘Federal 
Agency Responsibilities for Maintaining 
Records About Individuals,’ dated 
December 12, 2000, 65 FR 239. 

Dated: June 29, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

T7205a 

SYSTEM NAME: 

Defense Business Management 
System (DBMS). 

SYSTEM LOCATION: 

Defense Information Systems Agency 
(DISA), Defense Enterprise Computing 
Center (DECC)—Ogden; 7879 Wardleigh 
Road; Bldg 891, Hill Air Force Base, UT 
84056–5997. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

DoD civilian employees who are paid 
with Operations & Maintenance (O&M) 
or Working Capital Funds by the 
Defense Finance and Accounting 
Service. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Individual’s name, address, telephone 

number, Social Security Number (SSN), 
appropriation, accounting, reimbursable 
billing, cost accounting, job order 
accounting data, and financial reports. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301, Departmental 

Regulations; 31 U.S.C. Chapter 35, 
Accounting & Collection; and E.O. 9397 
(SSN). 

PURPOSE(S): 

The system will provide a means of 
reporting all costs entering the general 
ledger; account for appropriated funds; 
provide a means of reconciling financial 
records; and for the preparation of most 
financial reports. Records will be used 
for extraction or compilation of data and 
reports for management studies and 
statistical analyses for use internally or 
externally as required by Department of 
Defense (DoD) or other government 
agencies such as the Department of the 
Treasury. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEMS INCLUDING CATEGORY’S OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act of 1974, these 
records contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The Department of Treasury for all 
reporting purposes. 
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The DoD ‘‘Blanket Routine Uses’’ set 
forth at the beginning of the DoD 
compilation of systems of records 
notices apply to this system of records. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper and/or electronic storage media. 

RETRIEVABILITY: 

Name and Social Security Number 
(SSN). 

SAFEGUARDS: 

Records will be maintained in a 
controlled facility. Physical entry will 
be restricted by the use of locks, guards, 
and is accessible only to authorized 
personnel. Access to records will be 
limited to person(s) responsible for 
servicing the record in performance of 
their official duties and who are 
properly screened and cleared for need- 
to-know. Access to computerized data 
will be restricted by passwords, which 
are changed according to agency 
security policy. 

RETENTION AND DISPOSAL: 

Records will be cut off at the end of 
fiscal year and destroyed 3 years after 
cutoff. Records are destroyed by tearing, 
shredding, pulping, macerating, 
burning, or degaussing the electronic 
media. 

SYSTEM MANAGER(S) AND ADDRESS: 

System Manager, Defense Finance and 
Accounting Service-Columbus, (DFAS– 
HTSEAA/CO), 3990 East Broad Street, 
Columbus, OH 43213–1152. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether information about themselves 
is contained in this record system 
should address written inquiries to the 
Defense Finance and Accounting 
Service, Freedom of Information/ 
Privacy Act Program Manager, 
Corporate Communications, 8899 East 
56th Street, Indianapolis, IN 46249– 
0150. 

Individuals should furnish full name, 
Social Security Number, current 
address, and telephone number. 

RECORD ACCESS PROCEDURES: 

Individuals seeking access to 
information about themselves contained 
in this record system should address 
written inquiries to Defense Finance 
and Accounting Service, Freedom of 
Information/Privacy Act Program 
Manager, Corporate Communications, 
8899 East 56th Street, Indianapolis, IN 
46249–0150. 

Individuals should furnish full name, 
Social Security Number, current 
address, and telephone number. 

CONTESTING RECORD PROCEDURES: 
The DFAS rules for accessing records, 

for contesting contents and appealing 
initial agency determinations are 
published in DFAS Regulation 5400.11– 
R; 32 CFR part 324; or may be obtained 
from Defense Finance and Accounting 
Service, Freedom of Information/ 
Privacy Act Program Manager, 
Corporate Communications, 8899 East 
56th Street, Indianapolis, IN 46249– 
0150. 

RECORD SOURCE CATEGORIES: 
Information is obtained through 

system interface from the various DoD 
agencies including DFAS, Defense 
Logistics Agency, Defense Commissary 
Agency, Defense Contract Audit 
Agency, Defense Contract Management 
Agency and Naval Supply Systems 
Agency. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E9–15631 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

[Docket ID: DOD–2009–OS–0093] 

Privacy Act of 1974; System of 
Records 

AGENCY: Office of the Secretary, DoD. 
ACTION: Notice to add a system of 
records. 

SUMMARY: The Office of the Secretary of 
Defense proposes to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. 
DATES: This proposed action would be 
effective without further notice on 
August 3, 2009 unless comments are 
received which result in a contrary 
determination. 
ADDRESSES: Send comments to Chief, 
OSD/JS Privacy Office, Freedom of 
Information Directorate, Washington 
Headquarters Services, 1155 Defense 
Pentagon, Washington, DC 20301–1155. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Cindy Allard at (703) 588–6830. 
SUPPLEMENTARY INFORMATION: The Office 
of the Secretary of Defense notices for 
systems of records subject to the Privacy 
Act of 1974 (5 U.S.C. 552a), as amended, 
have been published in the Federal 
Register and are available from the 
address above. 

The proposed system report, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act of 1974, as amended, was 
submitted on June 29, 2009, to the 
House Committee on Oversight and 
Government Reform, the Senate 
Committee on Governmental Affairs, 
and the Office of Management and 
Budget (OMB) pursuant to paragraph 4c 
of Appendix I to OMB Circular No. A– 
130, ‘Federal Agency Responsibilities 
for Maintaining Records About 
Individuals,’ dated February 8, 1996 
(February 20, 1996, 61 FR 6427). 

Dated: June 29, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

DWHS E06 

SYSTEM NAME: 
Correspondence Control System. 

SYSTEM LOCATION: 
Correspondence Control Division, 

Executive Services Directorate, 
Washington Headquarters Services, 
Room 3C843, 1155 Defense Pentagon, 
Washington, DC 20301–1155. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals who either initiated, or 
are the subject of communications with 
the Office of the Secretary of Defense. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Name (last name and first name 

initial) and contact information (mailing 
address, telephone number, fax number, 
e-mail address) of individuals writing to 
the Secretary of Defense. This may 
include inquiries and other 
communications pertaining to any 
matter under the cognizance of the 
Secretary of Defense. Records may 
include complaints, appeals, grievances, 
investigations, alleged improprieties, 
personnel actions, medical reports, 
intelligence, and related matters 
associated with the mission and 
business activities of the department. 
They may be either specific or general 
in nature and may include such 
personal information as an individual’s 
name, Social Security Number (SSN), 
date and place of birth, description of 
events or incidents of a sensitive or 
privileged nature, commendatory or 
unfavorable data. 

Staff packages pertaining to 
individuals. Examples of such packages 
include, assignment requests, awards, 
nominations and presidential support 
letters; condolence letters, retirement 
letters and letters of appreciation; 
Senior Executive Service letters and pay 
adjustments, appointment letters, 
certificates, Secretary of Defense letters 
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of appreciation, travel requests, military 
airlift requests and other related 
documents. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

5 U.S.C. 301, Departmental 
Regulations; 44 U.S.C. Chapter 31, 
Records Management by Federal 
Agencies; DoD Directive 5015.02, DoD 
Records Management Program; DoD 
Directive 5110.4, Washington 
Headquarters Services (WHS); and E.O. 
9397 (SSN). 

PURPOSE(S): 

Information is collected on behalf of 
the Secretary of Defense to support the 
functions of the Department of Defense 
and maintain a record of actions taken 
and responses to the President, White 
House staff, other Cabinet officials, 
Congress, state and local officials, 
corporate officials, members of the 
Department of Defense and the public. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act of 1974, these 
records may specifically be disclosed 
outside the Department of Defense as a 
routine use pursuant to 5 U.S.C. 
552a(b)(3) as follows: 

The DoD ’Blanket Routine Uses’ set 
forth at the beginning of the OSD’s 
compilation of systems of records 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in paper files and 
electronic storage media. 

RETRIEVABILITY: 

Last name and first name initial of the 
individual, subject and date of the 
document. 

SAFEGUARDS: 

Records are maintained in a 
controlled facility. Physical entry is 
restricted by the use of locks, guards, 
and is accessible only to authorized 
personnel. Access to records is limited 
to person(s) responsible for servicing the 
record in performance of their official 
duties and who are properly screened 
and cleared for need-to-know. Access to 
computerized data is restricted by 
Common Access Card (CAC). 

RETENTION AND DISPOSAL: 

Records are cut off annually and 
destroyed when 7 years old. 

SYSTEM MANAGER(S) AND ADDRESS: 
Chief, Correspondence Control 

Division, Executive Services Directorate, 
Washington Headquarters Services, 
1155 Defense Pentagon, Washington, DC 
20301–1155. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether information about themselves 
is contained in this system should 
address written inquiries to the Chief, 
Correspondence Control Division, 
Executive Services Directorate, 
Washington Headquarters Services, 
Room 3C843, 1155 Defense Pentagon, 
Washington, DC 20301–1155. 

The requests should contain the 
individual’s last name, first name 
initial, subject and document date. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 

about themselves contained in this 
system of records should address 
written inquiries to the Office of the 
Secretary of Defense/Joint Staff Freedom 
of Information Act, Requester Service 
Center, Office of Freedom of 
Information, 1155 Defense Pentagon, 
Washington, DC 20301–1155. 

Individuals should provide the name 
and number of this system of records 
notice, the individual’s last name, first 
name initial, subject, date of document 
and be signed. 

CONTESTING RECORD PROCEDURES: 
The Office of the Secretary of Defense 

rules for accessing records, for 
contesting contents and appealing 
initial agency determinations are 
published in Office of the Secretary of 
Defense Administrative Instruction 81; 
32 CFR part 311; or may be obtained 
from the system manager. 

RECORD SOURCE CATEGORIES: 
Individuals and those writing on their 

behalf, and official records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
During the course of preparing a 

response to some types of incoming 
communications from the public, 
exempt materials from other systems of 
records may in turn become part of the 
case records in this system. To the 
extent that copies of exempt records 
from those ‘other’ systems of records are 
entered into this correspondence case 
record, the Office of the Secretary of 
Defense hereby claims the same 
exemptions for the records from those 
‘other’ systems that are entered into this 
system, as claimed for the original 
primary systems of records which they 
are a part. 

[FR Doc. E9–15623 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Army; Corps of 
Engineers 

Deauthorization of Water Resources 
Projects 

AGENCY: Army Corps of Engineers, DoD. 
ACTION: Notice of project 
deauthorizations. 

SUMMARY: The Corps of Engineers is 
publishing the list of water resources 
projects deauthorized under the 
provisions of section 1001(b)(2) of the 
Water Resources Development Act of 
1986, Public Law 99–662, as amended, 
(33 U.S.C 579a(b)(2)), and lists of 
projects removed from the 
deauthorization list due to obligations of 
funds, or deauthorized earlier. 
FOR FURTHER INFORMATION CONTACT: 
Headquarters, U.S. Army Corps of 
Engineers, Washington, DC 20314–1000, 
Attention: CECW–IN, Ms. Agnes W. 
Chen, Tel. (202) 761–4175. 
SUPPLEMENTARY INFORMATION: The Water 
Resources Development Act of 1986, 
Public Law 99–662, 100 Stat. 4082– 
4273, as amended, provides for the 
automatic deauthorization of water 
resource projects and separable 
elements of projects. 

Section 1001(b)(2), 33 U.S.C. 
579a(b)(2), requires the Secretary of the 
Army to submit to the Congress a 
biennial list of unconstructed water 
resources projects and separable 
elements of projects for which no 
obligations of funds have been incurred 
for planning, design or construction 
during the prior seven full fiscal years. 
If funds are not obligated within thirty 
months from the date the list was 
submitted, the project/separable 
elements are deauthorized. 
Notwithstanding these provisions, 
projects may be specifically 
deauthorized or reauthorized by law. 
(Note: The provision of section 
1001(b)(2) prior to the 2007 
amendments apply to this action.) 

For purposes of the Water Resources 
Development Act of 1986, ‘‘separable 
element’’ is defined in section 103(f), 
Public Law 99–662, 33 U.S.C. 2213(f). 

In accordance with section 1001(b)(2), 
the Assistant Secretary of the Army 
(Civil Works) submitted a list of 31 
projects and separable elements to 
Congress on 29 September 2006. From 
this list, 27 projects/separable elements 
were deauthorized on March 29, 2009, 
2 were removed due to obligation of 
funds, and 2 were deauthorized on 02 
April 2002 and 01 May 1997 
respectively. 
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District Primary 
state Purpose 

Projects Deauthorized on 29 March 2009 Under Section 1001(B)(2) WRDA 1986, as Amended 

MVM ........................................................ AUGUSTA TO CLARENDON LEVEE, LOWER WHITE RIVER, AR 
(UNCOMPLETED PORTION).

AR FC 

MVM ........................................................ CLARENDON LEVEE, LOWER WHITE RIVER, AR ............................................. AR FC 
MVM ........................................................ WEST MEMPHIS & VICINITY, AR ........................................................................ AR FC 
NAE ......................................................... HARTFORD ............................................................................................................ CT E 
NAE ......................................................... NEW HAVEN .......................................................................................................... CT E 
MVR ......................................................... GREEN BAY LEVEE & DRAINAGE DISTRICT NO. 2, IA .................................... IA FC 
NAE ......................................................... FALL RIVER AND NEW BEDFORD ...................................................................... MA E 
NAE ......................................................... SAUGUS RIVER AND TRIBUTARIES, MA ........................................................... MA FC 
NAB ......................................................... BALTIMORE HARBOR AND CHANNELS, MD & VA (50–FT DEEPENING) ....... MD N 
NAE ......................................................... CASCO BAY IN VICINITY OF PORTLAND ........................................................... ME E 
NAE ......................................................... PENOBSCOT RIVER IN VICINITY OF BANGOR ................................................. ME E 
MVS ......................................................... COLDWATER CREEK, MO ................................................................................... MO FC 
MVS ......................................................... MALINE CREEK, MO ............................................................................................. MO FC 
NWO ........................................................ PLATTE RIVER FLOOD & RELATED STREAMBANK EROSION CONTROL, 

NE.
NE SP 

NAE ......................................................... EPPING .................................................................................................................. NH E 
NAE ......................................................... MANCHESTER ....................................................................................................... NH E 
NAN ......................................................... NEW YORK HBR AND ADJACENT CHANNELS, CLAREMONT TERMINAL, NJ NJ N 
NWP ........................................................ COLUMBIA RIVER, SEAFARER’S MEMORIAL, HAMMOND, OR ....................... OR N 
NAB ......................................................... TIOGA-HAMMOND LAKES, PA (MILL RUN RECREATION) ............................... PA FC 
NAE ......................................................... CLIFF WALK, NEWPORT, RI ................................................................................ RI SP 
NAE ......................................................... NARRAGANSETT BAY IN VICINITY OF PROVIDENCE, RI ................................ RI E 
NAE ......................................................... NARRAGANSETT BAY OVERPLOW MGMT FACILITY ....................................... RI E 
NAE ......................................................... NARRAGANSETT TOWN BEACH, NARRAGANSETT, RI ................................... RI N 
NAE ......................................................... QUONSET POINT—DAVISVILLE .......................................................................... RI N 
NWO ........................................................ GREGORORY COUNTY HYDROELECTRIC PUM STORAGE FACILITY, SD .... SD H 
MVM ........................................................ MUD LAKE PUMPING STATION, TN .................................................................... TN FC 
MVM ........................................................ REELFOOT LAKE—LAKE NO 9, TN & KY ........................................................... TN FC 

Total: 27 

Projects Removed from Deauthorization List Due to Obligations of Funds for Planning, Design or Construction 

NAE ......................................................... BRIDGEPORT ........................................................................................................ CT E 
LRE .......................................................... ECORSE CREEK, MI ............................................................................................. MI FC 

Total: 2 

Project Deauthorization on 02 April 2002 

NWW ....................................................... LITTLE WOOD RIVER GOODING/SHOSHONE, ID ............................................. ID FC 
Total: 1 

Project Deauthorization on 01 May 1997 

NWO ........................................................ OAHE DAM, LAKE OAHE (WILDLIFE RESTORATION), SD & ND ..................... SD E 
Total: 1 

Key To Abbreviations 

MVD MISSISSIPPI VALLEY DIVISION 
MVM MEMPHIS DISTRICT 
MVN NEW ORLEANS DISTRICT 
MVS ST. LOUIS DISTRICT 
MVK VICKSBURG DISTRICT 
MVR ROCK ISLAND DISTRICT 
MVP ST. PAUL DISTRICT 
NAD NORTH ATLANTIC DIVISION 
NAB BALTIMORE DISTRICT 
NAN NEW YORK DISTRICT 
NAO NORFOLK DISTRICT 
NAP PHILADELPHIA DISTRICT 
NAE NEW ENGLAND DISTRICT 
NWD NORTHWESTERN DIVISION 
NWP PORTLAND DISTRICT 
NWS SEATTLE DISTRICT 
NWW WALLA WALLA DISTRICT 
NWK KANSAS CITY DISTRICT 
NWO OMAHA DISTRICT 

LRD GREAT LAKES & OHIO RIVER 
DIVISION 

LRH HUNTINGTON DISTRICT 
LRL LOUISVILLE DISTRICT 
LRN NASHVILLE DISTRICT 
LRP PITTSBURGH DISTRICT 
LRB BUFFALO DISTRICT 
LRC CHICAGO DISTRICT 
LRE DETROIT DISTRICT 
POD PACIFIC OCEAN DIVISION 
POA ALASKA DISTRICT 
POH HONOLULU DISTRICT 
SAD SOUTH ATLANTIC DIVISION 
SAC CHARLESTON DISTRICT 
SAJ JACKSONVILLE DISTRICT 
SAM MOBILE DISTRICT 
SAS SAVANNAH DISTRICT 
SAW WILMINGTON DISTRICT 
SPD SOUTH PACIFIC DIVISION 
SPL LOS ANGELES DISTRICT 
SPK SACRAMENTO DISTRICT 

SPN SAN FRANCISCO DISTRICT 
SPA ALBUQUERQUE DISTRICT 
SWD SOUTHWESTERN DIVISION 
SWF FORT WORTH DISTRICT 
SWG GALVESTON DISTRICT 
SWL LITTLE ROCK DISTRICT 
SWT TULSA DISTRICT 

Purpose 

E ENVIRONMENTAL RESTORATION 
FC FLOOD CONTROL 
H WATER SUPPLY 
N NAVIGATION 
SP EROSION CONTROL 

Authority: This notice is required by the 
Water Resources Development Act of 1986, 
Public Law 99–662, section 1001(c), 33 
U.S.C. 579a(c), and the Water Resources 
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Development Act of 1988, Public Law 100– 
676, section 52(d), 102 Stat. 4012, 4045. 

Terrence C. ‘‘Rock’’ Salt, 
Acting Assistant Secretary of the Army (Civil 
Works). 
[FR Doc. E9–15663 Filed 7–1–09; 8:45 am] 
BILLING CODE 3710–92–P 

DEPARTMENT OF DEFENSE 

Department of the Army 

Notice of Availability of the Final 
Environmental Impact Statement 
(FEIS) for the Maneuver Center of 
Excellence (MCOE) Actions at Fort 
Benning, GA 

AGENCY: Department of the Army, DoD. 
ACTION: Notice of Availability (NOA). 

SUMMARY: The Department of the Army 
announces the availability of the MCOE 
FEIS, which evaluates the potential 
environmental and socioeconomic 
impacts associated with the MCOE 
activities at Fort Benning. The FEIS 
covers the construction, operation, 
facilities maintenance, personnel 
increases, and training activities 
associated with the proposed MCOE 
actions, as well as increased training 
throughput due to Grow the Army 
missions at Fort Benning. 
DATES: The waiting period for the MCOE 
FEIS will end 30 days after publication 
of a notice of availability in the Federal 
Register by the Environmental 
Protection Agency. 
ADDRESSES: To obtain a copy of the 
EElS, contact Mr. John Brent, Fort 
Benning Directorate of Public Works, 
Environmental Management Division, 
6650 Meloy Hall, Building 6, Room 308, 
Fort Benning, GA 31905 or e-mail at: 
john.brent@us.army.mil. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Bridgett Siter at (706) 545–6169 or Mr. 
Anthony O’Bryant at (706) 545–4591 in 
the Fort Benning Public Affairs Office. 
SUPPLEMENTARY INFORMATION: The 
MCOE FEIS covers the construction, 
operation, facilities maintenance, 
personnel increases, and training 
activities associated with the proposed 
MCOE actions at Fort Benning. The 
Proposed Action includes construction, 
operation, and maintenance of facilities 
and training areas in support of the 
Armor School and Infantry training 
mission. 

In 2007, the Army completed its 2005 
Base Realignment and Closure (BRAC)/ 
Transformation Actions FEIS and 
subsequent Record of Decision (ROD) 
for Fort Benning. Since the 
announcement of the BRAC/ 

Transformation ElS ROD in 2007, some 
projects that were reasonably 
foreseeable in Fiscal Year (FY) 14 have 
now been funded, programmed and 
planned, and new projects have been 
identified. In addition, some of the 
projects, originally identified for 
implementation in the FY08 to FY13 
timeframe, have changed in location, 
size, and timing and these changes are 
substantial enough to require a re- 
evaluation. The MCOE FEIS analyzes 
these changes. 

The MCOE FEIS also evaluates new 
facilities and training areas to support 
the increased training requirements of 
military personnel and students 
associated with Grow the Army 
missions at Fort Benning. The 
permanent increase in the Army end 
strength, which is being implemented in 
accordance with Congressional 
authorizations, will allow the Army to 
realign its force structure to a force that 
is capable of meeting national security 
and defense objectives. This action 
would bring the Fort Benning 
population (excluding dependents) to a 
total of 35,837 military, civilian, and 
contractor personnel, as well as 16,624 
military students (daily average). 

Alternatives analyzed in the MCOE 
FEIS are: (I) Alternative A (the Army’s 
Preferred Alternative) which consists of 
43 projects and entails cantonment area 
impacts, and maneuver and range 
development impacts to 10,045 acres 
total; (2) Alternative B which consists of 
48 projects in the cantonment, 
maneuver and range areas, and impacts 
24,596 acres total; and (3) the No Action 
Alternative under which FY09 through 
FY13 BRAC/Transformation projects 
identified in the BRAC/Transformation 
EIS are evaluated. Because the BRAC/ 
Transformation actions have been 
approved for implementation, regardless 
of the decision taken under the MCOE 
proposed action, they are included in 
the No Action Alternative. 

The FEIS analyses indicate that the 
implementation of the proposed action 
would have significant impacts on 
cultural resources, soils, water 
resources, special status species 
(particularly the Red-cockaded 
Woodpecker (RCW), relict trillium, and 
gopher tortoise), and Unique Ecological 
Areas (UEA). The action could 
potentially cause compatibility issues 
for lands adjacent to the ranges due to 
noise. Aesthetic and visual resources 
would be affected, but insignificantly. In 
terms of socioeconomics, development 
would take place and population 
increases would result in economic 
gains under both action alternatives, but 
there could be negative impacts if the 
local market cannot support this 

increase. On-post traffic congestion and 
Main Gate build-up during peak hours 
are anticipated, but these impacts would 
be minimized once road expansions and 
new access points are completed. There 
would be short-term construction 
emissions increases, but they would not 
significantly affect regional air quality 
in the long term. Noise contours 
associated with training would grow 
both on- and off-post, increasing the 
potential for annoyance and complaints 
in adjacent communities. Utilities, 
safety, and hazardous and toxic 
materials and waste would not be 
significantly impacted. Through formal 
consultation with the U.S. Fish and 
Wildlife Service, minimization 
measures, including a Reasonable and 
Prudent Alternative (RPA), were 
developed to minimize the impacts to 
RCW expressed in a Jeopardy Biological 
Opinion. The RPA also includes a 
requirement that field training 
associated with the Scout Leaders 
Course (Army Reconnaissance Course) 
and MCOE heavy mechanized training 
courses be moved from the Southern 
Maneuver Training Area to an off-post 
site yet to be determined. This 
relocation would take place 5 years from 
the start of the Scout Leaders Course 
and would be the subject of further 
NEPA analysis. 

All the alternatives would have 
significant, adverse noise impacts due to 
expansion of noise levels greater than 75 
dBA (Zone Ill) into approximately 96 
family housing buildings adjacent to 
Dixie Road. The family housing on post 
has been privatized via the Residential 
Communities Initiative (RCI). Fort 
Benning is working with the RCI 
program representatives to determine 
the most feasible mitigation options to 
attenuate noise, which will be analyzed 
in a separate NEPA document when 
more information and options are 
identified. 

For all alternatives, significant 
adverse impacts to land use, biological 
resources, water resources, and soils 
would be reduced with the 
implementation of proposed mitigation 
measures. Significant adverse impacts to 
special status species (RCW), vegetation, 
and UEA would be reduced through the 
implementation of the proposed 
mitigation measures and the RPA, but 
residual impacts would still be 
potentially significant as a result of the 
magnitude of the impacts, loss of 
habitat, and operation and maintenance 
activities. 

An electronic version of the FEIS can 
be viewed or downloaded from the 
following Web site: http:// 
www.hqda.army.mil/acsim/brac/ 
nepa_eis_docs.htm. 
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Dated: June 25, 2009. 
Addison D. Davis, IV., 
Deputy Assistant Secretary of the Army 
(Environment, Safety and Occupational 
Health). 
[FR Doc. E9–15601 Filed 7–1–09; 8:45 am] 
BILLING CODE 3710–08–M 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

U.S. Air Force Academy Board of 
Visitors Notice of Meeting 

AGENCY: U.S. Air Force Academy Board 
of Visitors. 
ACTION: Meeting notice. 

SUMMARY: Pursuant to 10 U.S.C. 9355, 
the U.S. Air Force Academy (USAFA) 
Board of Visitors (BoV) will meet in 
Harmon Hall, 2304 Cadet Drive, Suite 
3300 at the United States Air Force 
Academy in Colorado Springs, CO on 
24–25 July 2009. The meeting session 
will begin at 9 a.m. on 24 July. The 
purpose of this meeting is to review 
morale and discipline, social climate, 
curriculum, instruction, physical 
equipment, fiscal affairs, academic 
methods, and other matters relating to 
the Academy. 

Pursuant to 5 U.S.C. 552b, as 
amended, and 41 CFR 102–3.155, the 
Administrative Assistant to the 
Secretary of the Air Force has 
determined that portions of this meeting 
shall be closed to the public. The 
Administrative Assistant to the 
Secretary of the Air Force, in 
consultation with the Office of the Air 
Force General Counsel, has determined 
in writing that the public interest 
requires that two portions of this 
meeting be closed to the public because 
they will involve matters covered by 
subsection (c)(6) of 5 U.S.C. 552b. 

Public attendance at the open 
portions of this USAFA BoV meeting 
shall be accommodated on a first-come, 
first-served basis up to the reasonable 
and safe capacity of the meeting room. 
In addition, any member of the public 
wishing to provide input to the USAFA 
BoV should submit a written statement 
in accordance with 41 CFR 102–3.140(c) 
and section 10(a)(3) of the Federal 
Advisory Committee Act (FACA) and 
the procedures described in this 
paragraph. Written statements must 
address the following details: The issue, 
discussion, and a recommended course 
of action. Supporting documentation 
may also be included as needed to 
establish the appropriate historical 
context and provide any necessary 
background information. Written 
statements can be submitted to the 

Designated Federal Officer (DFO) at the 
Air Force Pentagon address detailed 
below at any time. However, if a written 
statement is not received at least 10 
days before the first day of the meeting 
which is the subject of this notice, then 
it may not be provided to, or considered 
by, the BoV until its next open meeting. 
The DFO will review all timely 
submissions with the BoV Chairperson 
and ensure they are provided to 
members of the BoV before the meeting 
that is the subject of this notice. For the 
benefit of the public, rosters that list the 
names of BoV members and any 
releasable materials presented during 
open portions of this BoV meeting shall 
be made available upon request. 

If, after review of timely submitted 
written comments, the BoV Chairperson 
and DFO deem appropriate, they may 
choose to invite the submitter of the 
written comments to orally present their 
issue during an open portion of the BoV 
meeting that is the subject of this notice. 
Members of the BoV may also petition 
the Chairperson to allow specific 
persons to make oral presentations 
before the BoV. Any oral presentations 
before the BoV shall be in accordance 
with 41 CFR 102–3.140(d), section 
10(a)(3) of the FACA, and this 
paragraph. The DFO and BoV 
Chairperson may, if desired, allot a 
specific amount of time for members of 
the public to present their issues for 
BoV review and discussion. Direct 
questioning of BoV members or meeting 
participants by the public is not 
permitted except with the approval of 
the DFO and Chairperson. 

FOR FURTHER INFORMATION CONTACT: Or 
to attend this BoV meeting, contact Mr. 
Richard Engle, USAFA Programs 
Manager, Directorate of Force 
Development, Deputy Chief of Staff, 
Manpower and Personnel, AF/A1DOA, 
2221 S. Clark St., Ste. 500, Arlington, 
VA 22202, (703) 602–5075. If members 
of the public would like to attend, 
please contact the USAFA Public Affairs 
Office, (719) 333–7731 for information 
on access to the Academy meeting site. 

Bao-Anh Trinh, 
Air Force Federal Register Liaison Officer. 
[FR Doc. E9–15644 Filed 7–1–09; 8:45 am] 

BILLING CODE 5001–05–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2009–0037] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to amend a system of 
records. 

SUMMARY: The Department of Air Force 
proposes to amend a system of records 
to its inventory of record systems 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended. 
DATES: The changes will be effective on 
August 3, 2009 unless comments are 
received that would result in a contrary 
determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCPPI, 1800 
Air Force Pentagon, Washington, DC 
20330–1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Ben Swilley at (703) 696–6648. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 25, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F036 AETC G 

SYSTEM NAME: 

Status of Ineffective Recruiter. (June 
11, 1997, 62 FR 31793). 

CHANGES: 

* * * * * 

SYSTEM LOCATION: 

Delete entry and replace with 
‘‘Headquarters, Air Force Recruiting 
Service, 550 D Street, Suite 1, Randolph 
Air Force Base, TX 78150–4527. Air 
Force Recruiting activities official 
mailing addresses are published as an 
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appendix to the Air Force’s compilation 
of systems of records notices.’’ 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with ‘‘Active 
duty enlisted and officer recruiter 
personnel relieved from duty.’’ 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete and replace with ‘‘Social 

Security Number (SSN), name, and 
individual military record.’’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘10 

U.S.C. 8013, Secretary of the Air Force; 
10 U.S.C. 503, Enlistments; Air 
Education and Training Command 
Instruction 36–2001; and E.O. 9397 
(SSN).’’ 

PURPOSE(S): 
Delete entry and replace with 

‘‘Headquarters, Air Force Recruiting 
Service use data to monitor personnel 
relieved from duty.’’ 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Delete entry and replace with ‘‘In 
addition to those disclosures generally 
permitted under 5 U.S.C. 552a(b) of the 
Privacy Act of 1974, these records 
contained therein may be specifically 
disclosed outside the DoD as a routine 
use pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

The ‘DoD Blanket Routine Uses’ 
published at the beginning of the Air 
Force’s compilation of record system 
notices apply to this system.’’ 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

* * * * * 

SAFEGUARDS: 
Delete entry and replace with 

‘‘Records are accessed by person(s) 
responsible for servicing the record 
system in performance of their official 
duties. Stored in locked cabinet, locked 
office, and locked building.’’ 
* * * * * 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with ‘‘Plans 

and Resources Division, Headquarters 
United States Air Force Recruiting 
Service, 550 D Street West, Randolph 
Air Force Base, TX 78150–4527.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address inquiries to the Chief, Plans and 

Resources Division, Headquarters 
United States Air Force Recruiting 
Service, 550 D Street West, Randolph 
Air Force Base, TX 78150–4527. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required.’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
Chief, Plans and Resources Division, 
Headquarters United States Air Force 
Recruiting Service, 550 D Street West, 
Randolph Air Force Base, TX 78150– 
4527. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required.’’ 
* * * * * 

F036 AETC G 

SYSTEM NAME: 
Status of Ineffective Recruiter 

SYSTEM LOCATION: 
Headquarters, Air Force Recruiting 

Service, 550 D Street, Suite 1, Randolph 
Air Force Base, TX 78150–4527. Air 
Force Recruiting activities official 
mailing addresses are published as an 
appendix to the Air Force’s compilation 
of systems of records notices. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Active duty enlisted and officer 
recruiter personnel relieved from duty. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Social Security Number (SSN), name, 

and individual military record. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 8013, Secretary of the Air 

Force; 10 U.S.C. 503, Enlistments; Air 
Education and Training Command 
Instruction 36–2001; and E.O. 9397 
(SSN). 

PURPOSE(S): 
Headquarters, Air Force Recruiting 

Service use data to monitor personnel 
relieved from duty. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act of 1974, these 
records or information contained 
therein may be specifically disclosed 
outside the DoD as a routine use 

pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

The ‘DoD Blanket Routine Uses’ 
published at the beginning of the Air 
Force’s compilation of record system 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Maintained in paper file folders. 

RETRIEVABILITY: 

Retrieved by name. 

SAFEGUARDS: 

Records are accessed by person(s) 
responsible for servicing the record 
system in performance of their official 
duties. Stored in locked cabinet, locked 
office and locked building. 

RETENTION AND DISPOSAL: 

Retained in office files for one year 
after annual cutoff, then destroyed. 
Records are destroyed by tearing into 
pieces, shredding, pulping, macerating 
or burning. Computer records are 
destroyed by erasing, deleting, or 
overwriting. 

SYSTEM MANAGER(S) AND ADDRESS: 

Plans and Resources Division, 
Headquarters United States Air Force 
Recruiting Service, 550 D Street West, 
Randolph Air Force Base, TX 78150– 
4527. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address inquiries to the Chief, Plans and 
Resources Division, Headquarters 
United States Air Force Recruiting 
Service, 550 D Street West, Randolph 
Air Force Base, TX 78150–4527. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
Chief, Plans and Resources Division, 
Headquarters United States Air Force 
Recruiting Service, 550 D Street West, 
Randolph Air Force Base, TX 78150– 
4527. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required. 
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CONTESTING RECORD PROCEDURES: 

The Air Force rules for accessing 
records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
37–132; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 

Information is obtained from source 
documents, such as reports. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. E9–15624 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2009–0041] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 

ACTION: Notice to amend a system of 
records. 

SUMMARY: The Department of Air Force 
proposes to amend a system of records 
to its inventory of record systems 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended. 

DATES: The changes will be effective on 
August 3, 2009 unless comments are 
received that would result in a contrary 
determination. 

ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCPPI, 1800 
Air Force Pentagon, Washington, DC 
20330–1800. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Ben Swilley at (703) 696–6648. 

SUPPLEMENTARY INFORMATION: The 
Department of the Air Force systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the record 
system being amended are set forth 
below followed by the notice, as 
amended, published in its entirety. The 
proposed amendments are not within 
the purview of subsection (r) of the 
Privacy Act of 1974, (5 U.S.C. 552a), as 
amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 29, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F036 AETC S 

SYSTEM NAME: 
Flying Training Records (June 11, 

1997, 62 FR 31793). 

CHANGES: 

* * * * * 

SYSTEM LOCATION: 
Delete entry and replace with ‘‘306 

Flying Training Group, 1st Flying 
Training Squadron, Pueblo, CO 81001.’’ 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Delete entry and replace with ‘‘All 
students entered in Initial Flight 
Screening.’’ 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Delete entry and replace with ‘‘Flying 

training grades and records. Complete 
record of training including class 
number, flying and academic course 
completed, flying hours, whether 
graduated or eliminated and date, 
reason for elimination. Commander’s 
Review proceedings, student 
performance in each category of 
training, including grades, evaluations 
and performance documentation, 
background information including 
name, grade and Social Security 
Number (SSN).’’ 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
Delete entry and replace with ‘‘10 

U.S.C. 8013, Secretary of the Air Force: 
powers and duties; delegation by; Air 
Education and Training Command 
Instruction 36–2205, Formal Aircrew 
Training Administration and 
Management, and E.O. 9397 (SSN).’’ 

PURPOSE(S): 
Delete entry and replace with ‘‘To 

determine flying training potential, 
document and record performance, and 
manage training.’’ 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

Delete entry and replace with ‘‘In 
addition to those disclosures generally 
permitted under 5 U.S.C. 552a(b) of the 
Privacy Act of 1974, these records 
contained therein may specifically be 
disclosed outside the DoD as a routine 
use pursuant to 5 U.S.C. 552a(b)(3) as 
follows: 

The ‘DoD Blanket Routine Uses’ 
published the beginning of the Air 
Force’s compilation of record system 
notices apply to this system.’’ 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Delete entry and replace with ‘‘Paper 
file folders and electronic storage 
media.’’ 
* * * * * 

RETENTION AND DISPOSAL: 

Delete entry and replace with 
‘‘Student training records are destroyed 
1 year after completion of the Initial 
Flight Screening program. Student grade 
books are destroyed 18 months after 
class graduates. Commander’s review 
records are destroyed one year after 
closeout. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. Computer 
records are destroyed by erasing, 
deleting or overwriting.’’ 

SYSTEM MANAGER(S) AND ADDRESS: 

Delete entry and replace with 
‘‘Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001.’’ 

NOTIFICATION PROCEDURE: 

Delete entry and replace with 
‘‘Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address written inquiries to 
Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required.’’ 

RECORD ACCESS PROCEDURES: 

Delete entry and replace with 
‘‘Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001. 

Social Security Number (SSN) and 
full name are required to determine if 
the system contains a record relative to 
any specific individual. Valid proof of 
identity is required.’’ 

CONTESTING RECORD PROCEDURES: 

Delete entry and replace with ‘‘The 
Air Force rules for accessing records, for 
contesting contents, and appealing 
initial agency determinations are 
published in Air Force Instruction 33– 
332; 32 CFR part 806b; or may be 
obtained from the system manager.’’ 
* * * * * 

F036 AETC S 

SYSTEM NAME: 

Flying Training Records. 
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SYSTEM LOCATION: 
306 Flying Training Group, 1st Flying 

Training Squadron, Pueblo, CO 81001. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

All students entered in Initial Flight 
Screening. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Flying training grades and records. 
Complete record of training including 
class number, flying and academic 
course completed, flying hours, whether 
graduated or eliminated and date, 
reason for elimination. Commander’s 
Review proceedings, student 
performance in each category of 
training, including grades, evaluations 
and performance documentation, 
background information including 
name, grade and Social Security 
Number (SSN). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 8013, Secretary of the Air 

Force: powers and duties; delegation by; 
Air Education and Training Command 
Instruction 36–2205, Formal Aircrew 
Training Administration and 
Management, and E.O. 9397 (SSN). 

PURPOSE(S): 
To determine flying training potential, 

document, and record performance, and 
manage training. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act of 1974, these 
records contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

The ‘DoD Blanket Routine Uses’ 
published the beginning of the Air 
Force’s compilation of record system 
notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper file folders and electronic 
storage media. 

RETRIEVABILITY: 
Retrieved by name or Social Security 

Number (SSN). 

SAFEGUARDS: 
Records are accessed by person(s) 

responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 

locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DISPOSAL: 

Student training records are destroyed 
1 year after completion of the Initial 
Flight Screening program. Student grade 
books are destroyed 18 months after 
class graduates. Commander’s review 
records are destroyed one year after 
closeout. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. Computer 
records are destroyed by erasing, 
deleting or overwriting. 

SYSTEM MANAGER(S) AND ADDRESS: 

Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address written inquiries to the 
Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001. 

Social Security Number (SSN) and 
full name are required to determine if 
the system contains a record relative to 
any specific individual. Valid proof of 
identity is required. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
Commander, 1st Flying Training 
Squadron, Pueblo, CO 81001. 

Social Security Number and full name 
are required to determine if the system 
contains a record relative to any specific 
individual. Valid proof of identity is 
required. 

CONTESTING RECORD PROCEDURES: 

The Air Force rules for accessing 
records, for contesting contents, and 
appealing initial agency determinations 
are published in Air Force Instruction 
33–332; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 

Internally generated. Information from 
source documents, such as grade sheets, 
written examinations, and flight 
examinations; from reports by 
instructors, and from the individual. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None. 

[FR Doc. E9–15625 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2009–0040] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to delete a system of 
records. 

SUMMARY: The Department of Air Force 
proposes to delete a system of records 
to its inventory of record systems 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a), as amended. 
DATES: The proposed action will be 
effective without further notice on 
August 3, 2009 unless comments are 
received that would result in a contrary 
determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCISI, 1800 
Air Force Pentagon, Suite 220, 
Washington, DC 20330–1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Ben Swilley, at (703) 696–6172. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force system of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The Department of the Air Force 
proposes to delete one system of records 
notice from its inventory of recored 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a), as amended. The 
proposed deletion is not within the 
purview of subsection (r) of the Privacy 
Act of 1974, U.S.C. 552a), as amended, 
which requires the submission of a new 
or altered system report. 

Dated: June 29, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

DELETION: 

F036 AETC J 

SYSTEM NAME: 

Four-Year Reserve Officer Training 
Corps (AFROTC) Scholarship Program 
Files (June 11, 1997, 62 FR 31793). 

REASON: 

The records contained in this system 
of records are now maintained under 
F036 AETC X, College Scholarship 
Program (CSP) (August 22, 2008, 73 FR 
49659. Accordingly, this Privacy Act 
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System of Records Notice will be 
deleted from the Air Force’s inventory. 

[FR Doc. E9–15628 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2009–0039] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to amend a system of 
records. 

SUMMARY: The Department of the Air 
Force is proposing to amend a system of 
records notice in its existing inventory 
of records systems subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended. 

DATES: The changes will be effective on 
August 3, 2009 unless comments are 
received that would result in a contrary 
determination. 
ADDRESSES: Department of the Air Force 
Act Privacy Office, Air Force Privacy 
Act Office, Office of War fighting 
Integration and Chief Information 
Officer, ATTN: SAF/XCPPI, 1800 Air 
Force Pentagon, Washington, DC 20330– 
1800 
FOR FURTHER INFORMATION CONTACT: Mr. 
Ben Swilley DSN: 426–6648. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force systems of 
records notices subject to the Privacy 
Act of 1974, (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The specific changes to the records 
systems being amended are set forth 
below followed by the notices, as 
amended, published in their entirety. 
The proposed amendments are not 
within the purview of subsection (r) of 
the Privacy Act of 1974, (5 U.S.C. 552a), 
as amended, which requires the 
submission of a new or altered system 
report. 

Dated: June 25, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F036 USAFA K 

SYSTEM NAME: 
Admissions Records (July 7, 2008, 73 

FR 38409). 

CHANGES: 

* * * * * 

RETENTION AND DISPOSAL: 
Delete entry and replace with 

‘‘Records on candidates who are not 
appointed are destroyed at the end of 
the admission cycle. Liaison Officers’ 
records are destroyed upon separation 
or reassignment. Records are destroyed 
by tearing into pieces, shredding, 
pulping, macerating or burning. 
Computer records are destroyed by 
overwriting or degaussing. 

Records on candidates who are 
appointed are destroyed at the end of 
the admissions cycle. Liaison Officers’ 
records are destroyed upon separation 
or reassignment. Preparatory school 
records are destroyed when no longer 
needed. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. Computer 
records are destroyed by overwriting or 
degaussing.’’ 

SYSTEM MANAGER(S) AND ADDRESS: 
Delete entry and replace with 

‘‘Directorate of Admissions, Information 
Technology Branch (RROI), USAF 
Academy, CO 80840–5651.’’ 

NOTIFICATION PROCEDURE: 
Delete entry and replace with 

‘‘Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address written inquiries to or visit the 
Directorate of Admissions, Information 
Technology Branch (RROI), USAF 
Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions.’’ 

RECORD ACCESS PROCEDURES: 
Delete entry and replace with 

‘‘Individuals seeking access to records 
about themselves contained in this 
system should address written requests 
to or visit the Directorate of Admissions, 
Information Technology Branch (RROI) 
USAF Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions.’’ 
* * * * * 

F036 USAFA K 

SYSTEM NAME: 
Admissions Records. 

SYSTEM LOCATION: 
United States Air Force Academy 

(USAF Academy), CO 80840–5000. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Air Force Academy applicants, 
nominees, appointees, cadets, and Air 
Force Reserve officers not on active 
duty. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Data used in the candidate selection 

process for the U.S. Air Force Academy: 
High school records; admissions test 
scores; candidate fitness scores; high 
school extracurricular activities; 
medical qualification status; personal 
data records; Liaison Officer 
evaluations; teacher evaluations; drug 
abuse certificates; letters of 
recommendation; address; phone 
number; Social Security Number(SSN); 
race; height; weight; citizenship; 
military parents; candidate writing 
sample; nomination; preparatory school 
or college record, if applicable; pre- 
candidate questionnaires; pertinent 
information on assigned Liaison 
Officers; general correspondence; 
selection data on new classes; medical 
qualification at entry; candidate high 
school class rank and class size. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
10 U.S.C. 8013, Secretary of the Air 

Force; 10 U.S.C. 9331, Establishment; 
Superintendent; faculty; and E.O. 9397 
(SSN). 

PURPOSE(S): 
Used by Admissions Office, selection 

panels, Academy Board, Athletic 
Department and Preparatory School 
personnel for selection of cadets to 
attend the Preparatory School and the 
USAF Academy; to evaluate candidates 
for recommendation for civilian 
preparatory school scholarships, and to 
form the nucleus of the cadet record for 
candidates selected to attend the 
Academy. 

Used by Admissions Office to prepare 
evaluations of candidate’s potential for 
submission to members of Congress and 
to schedule for medical examinations. 
Used to monitor training of Liaison 
Officers. 

Used to advise persons interested in 
the Academy of the name, address, and 
telephone number of their nearest 
Liaison Officer. To advise persons 
interested in the Academy of the name, 
address, and telephone number of their 
nearest Liaison Officer. 

Used to evaluate selection procedures 
of USAF Academy cadets, to assure that 
criteria for entering cadets met and to 
procure various biographical 
information on incoming cadets for 
press releases. 

Used by Air Force Reserve Officer 
Training Corps (AFROTC) for possible 
AFROTC scholarship participation. 
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ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C. 
552a(b) of the Privacy Act of 1974, these 
records contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C. 552a(b)(3) as follows: 

Information may be disclosed to 
members of Congress in connection 
with nominations and appointments. 
Names, addresses, and telephone 
numbers of Liaison Officers may be 
disclosed to individuals interested in 
the Academy. 

Biographical information on incoming 
cadets may be used for press releases. 

The DoD ‘Blanket Routine Uses’ 
published at the beginning of the Air 
Force’s compilation of systems of 
records notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Paper in file folders and electronic 
storage media. 

RETRIEVABILITY: 

Retrieved by name and/or Social 
Security Number (SSN). 

SAFEGUARDS: 

Records are accessed by person(s) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Records are stored in 
locked rooms and cabinets. Those in 
computer storage devices are protected 
by computer system software. 

RETENTION AND DISPOSAL: 

Records on candidates who are not 
appointed are destroyed at the end of 
the admission cycle. Liaison Officers’ 
records are destroyed upon separation 
or reassignment. Records are destroyed 
by tearing into pieces, shredding, 
pulping, macerating or burning. 
Computer records are destroyed by 
overwriting or degaussing. 

Records on candidates who are 
appointed are destroyed after at the end 
of the admissions cycle. Liaison 
Officers’ records are destroyed upon 
separation or reassignment. Preparatory 
school records are destroyed when no 
longer needed. Records are destroyed by 
tearing into pieces, shredding, pulping, 
macerating or burning. Computer 
records are destroyed by overwriting or 
degaussing. 

SYSTEM MANAGER(S) AND ADDRESS: 
Directorate of Admissions, 

Information Technology Branch (RROI), 
USAF Academy, CO 80840–5651. 

NOTIFICATION PROCEDURE: 
Individuals seeking to determine 

whether this system of records contains 
information on themselves should 
address written inquiries to or visit the 
Directorate of Admissions, Information 
Technology Branch (RROI), USAF 
Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions. 

RECORD ACCESS PROCEDURES: 
Individuals seeking access to records 

about themselves contained in this 
system should address written requests 
to or visit the Directorate of Admissions, 
Information Technology Branch (RROI) 
USAF Academy, CO 80840–5651. 

Written request should include full 
name, Social Security Number (SSN), 
and signed request. 

Visiting persons must properly 
establish their identity to the 
satisfaction of the Director of 
Admissions. 

CONTESTING RECORD PROCEDURES: 
The Air Force rules for accessing 

records, and for contesting contents and 
appealing initial agency determinations 
are published in Air Force Instruction 
37–132; 32 CFR part 806b; or may be 
obtained from the system manager. 

RECORD SOURCE CATEGORIES: 
Educational institutions; automated 

system interfaces; the individual; 
College Entrance Examination Board; 
American College Testing scores; DoD 
Medical examinations records; letters of 
recommendation, members of U.S. 
Congress and Senate, teachers 
evaluations, Liaison Officers 
Evaluations and personnel records. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
Investigatory material compiled solely 

for the purpose of determining 
suitability, eligibility, or qualifications 
for federal civilian employment, 
military service, federal contracts, or 
access to classified information may be 
exempt pursuant to 5 U.S.C. 552a(k)(5), 
but only to the extent that such material 
would reveal the identity of a 
confidential source. 

An exemption rule for this record 
system has been promulgated in 
accordance with 5 U.S.C. 553(b)(1), (2) 
and (3) and (e) and published in 32 CFR 

part 806b. For additional information, 
contact the system manager. 

[FR Doc. E9–15627 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

DEPARTMENT OF DEFENSE 

Department of the Air Force 

[Docket ID: USAF–2009–0038] 

Privacy Act of 1974; System of 
Records 

AGENCY: Department of the Air Force, 
DoD. 
ACTION: Notice to add a system of 
records. 

SUMMARY: The Department of the Air 
Force proposes to add a system of 
records to its inventory of record 
systems subject to the Privacy Act of 
1974 (5 U.S.C. 552a). 
DATES: The proposed action will be 
effective on August 3, 2009 unless 
comments are received that would 
result in a contrary determination. 
ADDRESSES: Send comments to the Air 
Force Privacy Act Officer, Office of 
Warfighting Integration and Chief 
Information Officer, SAF/XCPPI, 1800 
Air Force Pentagon, Washington, DC 
20330–1800. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Ben Swilley at (703) 696–6489. 
SUPPLEMENTARY INFORMATION: The 
Department of the Air Force’s notices 
for systems of records subject to the 
Privacy Act of 1974 (5 U.S.C. 552a), as 
amended, have been published in the 
Federal Register and are available from 
the address above. 

The proposed systems reports, as 
required by 5 U.S.C. 552a(r) of the 
Privacy Act, were submitted on June 25, 
2009 to the House Committee on 
Oversight and Government Reform, the 
Senate Committee on Homeland 
Security and Governmental Affairs, and 
the Office of Management and Budget 
(OMB) pursuant to paragraph 4c of 
Appendix I to OMB Circular No. A–130, 
‘Federal Agency Responsibilities for 
Maintaining Records About 
Individuals,’ dated February 8, 1996, 
(February 20, 1996, 61 FR 6427). 

Dated: June 25, 2009. 
Morgan E. Frazier, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

F010 AFMC 

SYSTEM NAME: 
Deliberate and Crisis Action Planning 

and Execution Segment (DCAPES) 
Records. 
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SYSTEM LOCATION: 

Headquarters of Major Commands, 
field operating agencies, Air Force 
Military Personnel Elements, Air Force 
Reserve units and Air Force National 
Guard units. Complete mailing address 
listings are maintained by the Deliberate 
and Crisis Action Planning and 
Execution Segment (DCAPES) Program 
Management Office at the 554th 
Electronic Systems Group, 201 East 
Moore Drive, Maxwell Air Force Base, 
Gunter Annex, Alabama 36114–3004. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Air Force active duty military, 
Reserve and Air National Guard 
personnel and Department of the Air 
Force Civilians. Records are maintained 
on officer and enlisted personnel that 
are projected or departed on Temporary 
Duty (TDY) in support of contingency, 
crisis or manning assist deployments. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Includes Operational Plan 
Identification (OPLAN); Force 
Requirement Number (FRN); attached 
Military Personnel Element (MPE); 
geographical location, grade, name, 
address and Social Security Number 
(SSN). 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 

10 U.S.C. 8032, The Air Staff, general 
duties; Air Force Policy Directive 10–4, 
Operations Planning Air & Space 
Expeditionary Force Presence Policy; 
Air Force Instruction 10–401, Air Force 
Operations Planning & Execution; Air 
Force Instruction 10–403, Deployment 
Planning & Execution; Air Force 
Instruction 36–3802, Personnel 
Readiness and E.O. 9397 (SSN). 

PURPOSE: 

The system integrates automated 
decision support applications and 
information exchange capabilities to 
provide the Air Force the means to plan, 
present, source, mobilize, deploy, 
account for, sustain, redeploy, and 
reconstitute forces. Deliberate and Crisis 
Action Planning and Execution Segment 
(DCAPES) is the United States Air 
Force’s system of records for managing 
Operational Plan requirements. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to those disclosures 
generally permitted under 5 U.S.C 
552a(b) of the Privacy Act of 1974, these 
records contained therein may 
specifically be disclosed outside the 
DoD as a routine use pursuant to 5 
U.S.C 552a(b) as follows: 

The DoD ‘‘Blanket Routine Uses’’ 
published at the beginning of the Air 
Force’s compilation of systems of 
records notices apply to this system. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 

Electronic storage media. 

RETRIEVABILITY: 

By first name, last name and Social 
Security Number (SSN). 

SAFEGUARDS: 

Records are accessed by person(s) 
responsible for servicing the record 
system in performance of their official 
duties and by authorized personnel who 
are properly screened and cleared for 
need-to-know. Individuals require a 
minimum Secret security clearance for 
access to any portion of Deliberate and 
Crisis Action Planning and Execution 
Segment (DCAPES.) 

RETENTION AND DISPOSAL: 

Records are maintained for the 
duration of an operation period then are 
programmatically moved to a history 
file. Records pertaining to wartime 
plans are maintained until an updated 
plan is received. Computer output 
records are destroyed in accordance 
with classification handling guidance. 

SYSTEM MANAGER(S) AND ADDRESS: 

System Program Manager (SPM), 
Commander, Headquarters Electronic 
Systems Center, 4225 Logistics Avenue, 
Bldg 266, Wright Patterson Air Force 
Base, Ohio 45433–5769; DCAPES 
Program Management Office (PMO), 
554th Electronic Systems Group, 201 
East Moore Drive, Maxwell AFB, Gunter 
Annex, Alabama 36114–3004. 

NOTIFICATION PROCEDURE: 

Individuals seeking to determine 
whether this system of records contains 
information on themselves should 
address inquiries to the Headquarters 
Electronic Systems Center, 4225 
Logistics Avenue, Building 266, Wright 
Patterson Air Force Base, Ohio 45433– 
5769. 

Request must contain full name, 
Social Security Number (SSN) and 
current mailing address. 

RECORD ACCESS PROCEDURES: 

Individuals seeking to access records 
about themselves contained in this 
system should address requests to the 
Headquarters Electronic Systems Center, 
4225 Logistics Avenue, Building 266, 
Wright Patterson Air Force Base, Ohio 
45433–5769. 

Request must contain full name, 
Social Security Number (SSN) and 
current mailing address. 

CONTESTING RECORD PROCEDURES: 
The Air Force rules for access to 

records, and for contesting and 
appealing initial agency determinations 
by the individual concerned are 
published in Air Force Instruction 33– 
332, Privacy Act Program, 32 CFR part 
806b, or may be obtained from the 
system manager. 

RECORD SOURCE CATEGORIES: 
Information obtained from automated 

external system interfaces. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 
None. 

[FR Doc. E9–15626 Filed 7–1–09; 8:45 am] 
BILLING CODE 5001–06–P 

ELECTION ASSISTANCE COMMISSION 

Sunshine Act Notice 

AGENCY: U.S. Election Assistance 
Commission. 
ACTION: Notice of public meeting & 
hearing agenda. 

DATE AND TIME: Tuesday, July 14, 2009, 
1 p.m.–4 p.m. EDT (Meeting & Hearing). 
PLACE: U.S. Election Assistance 
Commission, 1225 New York Ave., NW., 
Suite 150, Washington, DC 20005 
(Metro Stop: Metro Center). 
AGENDA: The Commission will hold a 
public meeting to consider 
administrative matters. The Commission 
will consider re-accreditation of two 
voting system test laboratories. The 
Commission will receive a briefing on 
the Accessible Voting Technology 
Initiative. The Commission will receive 
a presentation from National Institute of 
Standards and Technology (NIST) 
regarding accessibility and usability of 
voting systems. The Commission will 
hear from members of the public 
regarding technological solutions for 
voting systems to ensure that voters 
with disabilities can vote in a private 
and independent manner. 

Members of the public who wish to 
speak at the hearing, regarding 
technological solutions for voting 
systems that ensure that voters with 
disabilities can vote in a private and 
independent manner, may send a 
request to participate to the EAC by 5 
p.m. EDT on Thursday, July 9, 2009. 
Due to time constraints, the EAC can 
select no more than 6 participants 
amongst the volunteers who request to 
participate. The selected volunteers will 
be allotted 5-minutes each to share their 
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viewpoint. Participants will be selected 
on a first-come, first-served basis. 
However, to maximize diversity of 
input, only one participant per 
organization or entity will be chosen if 
necessary. Participants will receive 
confirmation by 12 p.m. EDT on Friday, 
July 10, 2009. Those who are not 
selected to speak may provide written 
comments. Requests to speak may be 
sent to the EAC via e-mail at 
testimony@eac.gov, via mail addressed 
to the U.S. Election Assistance 
Commission, 1225 New York Avenue, 
NW., Suite 1100, Washington, DC 
20005, or by fax at 202–566–1389. All 
requests must include a description of 
what will be said, contact information 
which will be used to notify the 
requestor with status of request (phone 
number on which a message may be left 
or e-mail), and include the subject/ 
attention line (or on the envelope if by 
mail): Technology and Disability 
Access. Please note that these comments 
will be made available to the public at 
http://www.eac.gov. 

Written comments from members of 
the public, regarding technological 
solutions for voting systems that ensure 
that voters with disabilities can vote in 
a private and independent manner, will 
also be accepted. This testimony will be 
included as part of the written record of 
the hearing, and available on our Web 
site. Written testimony must be received 
by 5 p.m. EDT on Friday, July 10, 2009, 
and should be submitted via e-mail at 
testimony@eac.gov, via mail addressed 
to the U.S. Election Assistance 
Commission 1225 New York Avenue, 
NW., Suite 1100, Washington, DC 
20005, or by fax at 202–566–1389. All 
correspondence that contains written 
testimony must have in the subject/ 
attention line (or on the envelope if by 
mail): Written Submission for 
Technology and Disability Access. 

Members of the public may observe 
but not participate in EAC meetings 
unless this notice provides otherwise. 
Members of the public may use small 
electronic audio recording devices to 
record the proceedings. The use of other 
recording equipment and cameras 
requires advance notice to and 
coordination with the Commission’s 
Communications Office.* 

* View EAC Regulations 
Implementing Government in the 
Sunshine Act. 

This meeting will be open to the 
public. 

PERSON TO CONTACT FOR INFORMATION: 
Bryan Whitener, Telephone: (202) 566– 
3100. 

Alice Miller, 
Chief Operating Officer, U.S. Election 
Assistance Commission. 
[FR Doc. E9–15798 Filed 6–30–09; 4:15 pm] 
BILLING CODE 6820–KF–P 

DEPARTMENT OF ENERGY 

Notice of Intent To Prepare an 
Environmental Impact Statement for 
the Long-Term Management and 
Storage of Elemental Mercury 

AGENCY: Department of Energy. 
ACTION: Notice of intent. 

SUMMARY: As required by the Mercury 
Export Ban Act of 2008 (Pub. L. 110– 
414), hereafter referred to as the Act, the 
Department of Energy (DOE or the 
Department) plans to designate a facility 
or facilities for the long-term 
management and storage of elemental 
mercury generated within the United 
States. To this end, the Department 
intends to prepare an environmental 
impact statement (EIS) in accordance 
with the National Environmental Policy 
Act (NEPA) of 1969 regulations of the 
President’s Council on Environmental 
Quality (40 CFR parts 1500–1508) and 
DOE’s implementing procedures (10 
CFR part 1021). This EIS will evaluate 
alternatives for such a facility or 
facilities in order to have the requisite 
capability operational by January 1, 
2013, as stipulated in the Act. The 
United States Environmental Protection 
Agency (EPA) is a cooperating agency 
for this EIS. 
DATES: DOE invites public comment on 
the scope of this EIS during a 45-day 
public scoping period commencing July 
2, 2009 and ending on August 17, 2009. 
In defining the scope of the EIS, DOE 
will consider all comments received or 
postmarked by the end of the scoping 
period. Comments received or 
postmarked after the scoping period end 
date will be considered to the extent 
practicable. For dates, times and 
locations of public scoping meetings, 
see SUPPLEMENTARY INFORMATION below. 
ADDRESSES: Written comments on the 
scope of the EIS may be submitted by 
mail to: Mr. David Levenstein, EIS 
Document Manager, P.O. Box 2612, 
Germantown, MD 20874, by toll free fax 
to 1–877–274–5462; or through the EIS 
Web site at http:// 
www.mercurystorageeis.com. 

To be placed on the EIS distribution 
list, any of the methods listed under 
ADDRESSES above can be used. In 

requesting a copy of the Draft EIS, 
please specify whether the request is for 
a copy of the Summary only, the entire 
Draft EIS, or the entire Draft EIS (which 
includes the Summary) on a compact 
disc. In addition, the Draft EIS will be 
available on the DOE NEPA Web site at 
http://www.gc.energy.gov/NEPA/ and at 
the EIS Web site referenced above. 
FOR FURTHER INFORMATION CONTACT: For 
further information about the EIS, 
please contact David Levenstein, EIS 
Document Manager, Office of Regulatory 
Compliance (EM–10), U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585. For general 
information concerning DOE’s NEPA 
process, contact: Carol M. Borgstrom, 
Director, Office of NEPA Policy and 
Compliance (GC–20), U.S. Department 
of Energy, 1000 Independence Avenue, 
SW., Washington, DC 20585, e-mail: 
askNEPA@hq.doe.gov; telephone 202– 
586–4600, fax 202–586–7031, or leave a 
message at 1–800–472–2756. This 
Notice will be available at http:// 
www.gc.energy.gov/NEPA/ and at 
http://www.mercurystorageeis.com. 
SUPPLEMENTARY INFORMATION: 

Background 

The Mercury Export Ban Act of 2008 
(Pub. L. 110–414) prohibits, as of 
January 1, 2013, the sale, distribution, or 
transfer of elemental mercury by Federal 
agencies to any other Federal agency, 
any State or local government agency, or 
any private individual or entity that is 
under the control of a Federal agency 
(with certain limited exceptions). It also 
prohibits the export of elemental 
mercury from the United States effective 
January 1, 2013 (subject to certain 
essential use exceptions). Section 5 of 
the Act, Long-Term Storage, directs DOE 
to designate a facility or facilities for the 
long-term management and storage of 
elemental mercury generated within the 
United States. DOE’s facility or facilities 
must be operational by January 1, 2013, 
and ready to accept custody of 
elemental mercury delivered to such a 
facility. The Act also requires DOE to 
assess fees based upon the pro rata costs 
of long-term management and storage. 

Inventory: There are several sources of 
elemental mercury in the United States, 
including mercury used in the chlorine 
and caustic soda manufacturing process 
(i.e., chlor-alkali industry), reclaimed 
from recycling and waste recovery 
activities, and generated as a byproduct 
of the gold mining process. In addition, 
DOE stores approximately 1,200 metric 
tons of elemental mercury at the Y–12 
National Security Complex in Oak 
Ridge, Tennessee. The Department of 
Defense (DOD) stores approximately 
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4,400 metric tons of elemental mercury 
at various locations. 

An EPA report, ‘‘Mercury Storage Cost 
Estimates’’ (2007), estimates the total 
amount of elemental mercury from non- 
governmental sources that would be 
eligible for DOE storage is between 
7,500 and 10,000 metric tons over a 40- 
year period. DOE plans to use such 
estimates and other credible sources of 
information to develop an annual and 
long-term inventory estimate for EIS 
evaluation. During the scoping period, 
DOE invites commentors to provide 
inventory data on elemental mercury for 
consideration in the EIS. 

Purpose and Need for Action 

DOE needs to develop a capability for 
the safe and secure long-term 
management and storage of elemental 
mercury as required by the Act. 
Accordingly, the Department needs to 
identify an appropriate facility or 
facilities to host this activity. 

Proposed Action 

DOE proposes to select one or more 
existing (including modification as 
needed) or new facilities for the long- 
term management and storage of 
elemental mercury in accordance with 
the Act. Facilities to be constructed as 
well as existing or modified facilities 
must comply with applicable 
requirements of Section 5(d) of the Act, 
Management Standards for a Facility, 
including the requirements of the Solid 
Waste Disposal Act, as amended by the 
Resource Conservation and Recovery 
Act (RCRA), and other permitting 
requirements. DOE intends to identify 
the facility or facilities through the 
NEPA process. EPA is a cooperating 
agency on the EIS. 

Proposed Alternatives 

As required by the Council on 
Environmental Quality and DOE NEPA 
implementing procedures at 40 CFR 
parts 1500–1508 and 10 CFR part 1021, 
respectively, DOE will evaluate the 
range of reasonable alternatives for a 
facility or facilities for the long-term 
management and storage of elemental 
mercury. These alternatives will include 
the modification of existing facilities as 
may be necessary. Recognizing that new 
construction may be needed at some 
candidate locations, DOE proposes to 
evaluate a generic, newly constructed 
facility that would meet RCRA 
requirements, such that new 
construction could be considered at 
some candidate locations along with 
modification of existing facilities as 
appropriate. DOE has developed the 
following preliminary criteria to use as 

a framework for identifying candidate 
host locations: 

• The facility or facilities will not 
create significant conflicts with any 
existing DOE site mission and will not 
interfere with future mission 
compatibility; 

• The candidate host location has an 
existing facility or facilities suitable for 
mercury storage with the capability and 
flexibility for operational expansion, if 
necessary; 

• The facility or facilities is, or 
potentially will be, capable of 
complying with RCRA permitting 
requirements, including siting 
requirements; 

• The facility or facilities has 
supporting infrastructure, including a 
capability or potential capability for 
flooring that would support mercury 
loadings; 

• Storage of elemental mercury at the 
facility or facilities is compatible with 
local and regional land use plans; 

• The facility or facilities is accessible 
to major transportation routes; and 

• The candidate host location has 
sufficient information on hand in order 
to adequately characterize the site. 

In March 2009, DOE published a 
Request for Expressions of Interest in 
the Federal Register (74 FR 11923, 
March 20, 2009) as well as in the 
Federal Business Opportunities seeking 
interest from Federal agencies and from 
the private sector regarding potential 
locations for a facility or facilities where 
DOE can store and manage mercury 
pursuant to the Act. Based on the 
responses received and on the criteria 
identified above, DOE proposes to 
evaluate the following candidate host 
sites as alternatives for the long-term 
management and storage of elemental 
mercury: 

• Grand Junction Disposal Site, Grand 
Junction, CO; 

• Hanford Site, Richland, WA; 
• Hawthorne Army Depot, 

Hawthorne, NV; 
• Idaho National Laboratory, Idaho 

Falls, ID; 
• Kansas City Plant, Kansas City, MO; 
• Savannah River Site, Aiken, SC; 

and 
• Waste Control Specialists, 

Andrews, TX. 
As required by NEPA, the EIS will 

evaluate a No Action alternative to serve 
as a basis for comparison with the 
action alternatives. Under the No Action 
alternative, long-term management and 
storage of privately-owned elemental 
mercury would remain the 
responsibility of its owners, and 
government-owned elemental mercury 
would remain at existing facilities. 

Preliminary Identification of 
Environmental Issues 

DOE proposes to address the issues 
listed below when considering the 
potential impacts of the proposed 
management and storage alternatives in 
the EIS. This list is presented to 
facilitate public comment during the 
scoping period and will be revisited as 
DOE considers the scoping comments. It 
is not intended to be comprehensive, 
nor to imply any predetermination of 
impacts. 

• Potential effects on the public 
health from exposure to hazardous 
materials under routine operations and 
credible accident scenarios including 
natural disasters (floods, hurricanes, 
tornadoes, and seismic events); 

• Impacts on surface and 
groundwater, floodplains and wetlands, 
and on water use and quality; 

• Impacts on air quality (including 
global climate change) and noise; 

• Impacts on plants and animals and 
their habitats, including species that are 
Federal- or State-listed as threatened or 
endangered, or of special concern; 

• Impacts on geology and soil; 
• Impacts on cultural resources such 

as historic, archeological, and Native 
American culturally important sites; 

• Socioeconomic impacts on 
potentially affected communities; 

• Environmental Justice, particularly 
whether or not long-term elemental 
mercury management and storage 
activities have a disproportionately high 
and adverse effect on minority and low- 
income populations; 

• Potential impacts on land-use 
plans, policies and controls, and visual 
resources; 

• Pollution prevention and waste 
management practices and activities; 

• Unavoidable adverse impacts, and 
irreversible and irretrievable 
commitments of resources; 

• Potential cumulative environmental 
effects of past, present, and reasonably 
foreseeable future actions; 

• Status of compliance with all 
applicable Federal, state and local 
statutes and regulations, international 
agreements, and required Federal and 
State environmental permits, 
consultations, and notifications; and 

• Potential impacts of intentional 
destructive acts, including sabotage and 
terrorism. 

EIS Process and Invitation To Comment 

NEPA implementing regulations 
require an early and open process for 
determining the scope of an EIS and for 
identifying the significant issues related 
to the proposed action. Accordingly, 
DOE invites Federal agencies, State, 
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local and Tribal governments, the 
general public and international 
community to comment on the scope of 
the EIS, including identification of 
reasonable alternatives and specific 
issues to be addressed. 

DOE will hold public scoping 
meetings from 5:30 p.m.–9:30 p.m. on 
the following dates and locations: 

• July 21, 2009 Two Rivers 
Convention Center, 159 Main Street, 
Grand Junction, CO 81501. 

• July 23, 2009 Embassy Suites 
Kansas City—Plaza, 220 West 43rd 
Street, Kansas City, MO 64111. 

• July 28, 2009 Clarion Hotel and 
Conference Center, 1515 George 
Washington Way, Richland, WA 99352. 

• July 30, 2009 North Augusta 
Municipal Center, 100 Georgia Avenue, 
North Augusta, SC 29841. 

• August 4, 2009 El Capitan Resort, 
540 F Street, Hawthorne, NV 89415. 

• August 6, 2009 James Roberts 
Civic Center, 855 E. Broadway, 
Andrews, TX 79714. 

• August 11, 2009 Shilo Inn/ 
O’Callahans Convention Center, 780 
Lindsay Blvd., Idaho Falls, ID 83402. 

Additional details on the scoping 
meetings will be provided in local 
media and at http:// 
www.mercurystorageeis.com. 

At each scoping meeting, DOE plans 
to hold an open house one hour prior 
to the formal portion of the meetings to 
allow participants to register to provide 
oral comments, view informational 
materials, and engage project staff. The 
registration table will have an oral 
comment registration form as well as a 
sign up sheet for those who do not wish 
to give oral comments but who would 
like to be included on the mailing list 
to receive future information. The 
public may provide written and/or oral 
comments at the scoping meetings. 

Analysis of all public comments 
provided during the scoping meetings as 
well as those submitted as described in 
ADDRESSES above, will be considered in 
helping DOE further develop the scope 
of the EIS and potential issues to be 
addressed. DOE expects to issue a Draft 
EIS in the fall of 2009. 

Issued in Washington, DC, on June 24, 
2009. 

Scott Blake Harris, 
General Counsel. 
[FR Doc. E9–15704 Filed 7–1–09; 8:45 am] 

BILLING CODE 6450–01–P 

DEPARTMENT OF ENERGY 

Basic Energy Sciences Advisory 
Committee 

AGENCY: Department of Energy, Office of 
Science. 
ACTION: Notice of open meeting. 

SUMMARY: This notice announces a 
meeting of the Basic Energy Sciences 
Advisory Committee (BESAC). Federal 
Advisory Committee Act (Pub. L. 92– 
463, 86 Stat. 770) requires that public 
notice of these meetings be announced 
in the Federal Register. 
DATES: Thursday, July 9, 2009, 8:30 
a.m.–5:30 p.m., and Friday, July 10, 
2009, 8:30 a.m. to 12 noon. 
ADDRESSES: Bethesda North Marriott 
Hotel and Conference Center, 5701 
Marinelli Road, North Bethesda, MD 
20852. 

FOR FURTHER INFORMATION CONTACT: 
Katie Perine; Office of Basic Energy 
Sciences; U. S. Department of Energy; 
Germantown Building, Independence 
Avenue, Washington, DC 20585; 
Telephone: (301) 903–6529. 
SUPPLEMENTARY INFORMATION: Purpose of 
the Meeting: The purpose of this 
meeting is to provide advice and 
guidance with respect to the basic 
energy sciences research program. 

Tentative Agenda: Agenda will 
include discussions of the following: 

• News from Office of Science/DOE; 
• News from the Office of Basic 

Energy Sciences; 
• Report from the New Era 

Subcommittee’s Photon Workshop; 
• Energy Frontier Research Center 

Update; 
• COV Report for Materials Science 

and Engineering Division; 
• New BESAC Charge. 
Public Participation: The meeting is 

open to the public. If you would like to 
file a written statement with the 
Committee, you may do so either before 
or after the meeting. If you would like 
to make oral statements regarding any of 
the items on the agenda, you should 
contact Katie Perine at 301–903–6594 
(fax) or katie.perine@science.doe.gov (e- 
mail). Reasonable provision will be 
made to include the scheduled oral 
statements on the agenda. The 
Chairperson of the Committee will 
conduct the meeting to facilitate the 
orderly conduct of business. Public 
comment will follow the 10-minute 
rule. This notice is being published less 
than 15 days before the date of the 
meeting due to programmatic issues that 
had to be resolved. 

Minutes: The minutes of this meeting 
will be available for public review and 

copying within 30 days at the Freedom 
of Information Public Reading Room; 
1E–190, Forrestal Building; 1000 
Independence Avenue, SW.; 
Washington, D.C. 20585; between 9 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. 

Issued in Washington, DC, on June 30, 
2009. 
Rachel M. Samuel, 
Deputy Committee Management Officer. 
[FR Doc. E9–15779 Filed 7–1–09; 8:45 am] 
BILLING CODE 6450–01–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OAR–2009–0234; FRL–8925– 
7] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Information 
Request for National Emission 
Standards for Coal- and Oil-fired 
Electric Utility Steam Generating Units; 
EPA ICR No. 2362.01 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), this action 
announces that EPA is planning to 
submit a request for a new Information 
Collection Request (ICR) to the Office of 
Management and Budget (OMB). Before 
submitting the ICR to OMB for review 
and approval, EPA is soliciting 
comments on the proposed information 
collection as described below. 
DATES: Comments must be submitted on 
or before August 31, 2009. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–HQ– 
OAR–2009–0234, by one of the 
following methods: 

• www.regulations.gov: Follow the 
on-line instructions for submitting 
comments. 

• E-mail: a-and-r-docket@epa.gov. 
• Fax: (202) 566–1741. 
• Mail: Air and Radiation Docket and 

Information Center, Environmental 
Protection Agency, Mailcode: 22821T, 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460. 

• Hand Delivery: Air and Radiation 
Docket and Information Center, U.S. 
EPA, Room 3334, EPA West Building, 
1301 Constitution Avenue, NW., 
Washington, DC. Such deliveries are 
only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 
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Instructions: Direct your comments to 
Docket ID No. EPA–HQ–OAR–2009– 
0234. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD–ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 
FOR FURTHER INFORMATION CONTACT: 
William Maxwell, Energy Strategies 
Group, Sector Policies and Program 
Division, (D243–01), Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711; telephone 
number: (919) 541–5430; fax number: 
(919) 541–5450; e-mail address: 
maxwell.bill@epa.gov. 
SUPPLEMENTARY INFORMATION: 

How Can I Access the Docket and/or 
Submit Comments? 

EPA has established a public docket 
for this ICR under Docket ID No. EPA– 
HQ–OAR–2009–0234, which is 
available for online viewing at 
www.regulations.gov, or in-person 
viewing at the Air and Radiation Docket 
in the EPA Docket Center (EPA/DC), 
EPA West, Room 3334, 1301 
Constitution Ave., NW., Washington, 
DC. The EPA/DC Public Reading Room 
is open from 8 a.m. to 4:30 p.m., 
Monday through Friday, excluding legal 

holidays. The telephone number for the 
Reading Room is 202–566–1744, and the 
telephone number for the Air and 
Radiation Docket is 202–566–1742. 

Use www.regulations.gov to obtain a 
copy of the draft collection of 
information, submit or view public 
comments, access the index listing of 
the contents of the docket, and to access 
those documents in the public docket 
that are available electronically. Once in 
the system, select ‘‘search,’’ then key in 
the docket ID number identified in this 
document. 

What Information Is EPA Particularly 
Interested in? 

Pursuant to PRA section 
3506(c)(2)(A), EPA specifically solicits 
comments and information to enable it 
to: 

(i) Ealuate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

(ii) Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(iii) enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(iv) minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology (e.g., permitting 
electronic submission of responses). 

What Should I Consider When I 
Prepare My Comments for EPA? 

You may find the following 
suggestions helpful for preparing your 
comments. 

1. Explain your views as clearly as 
possible and provide specific examples. 

2. Describe any assumptions that you 
used. 

3. Provide copies of any technical 
information and/or data you used that 
support your views. 

4. If you estimate potential burden or 
costs, explain how you arrived at the 
estimate that you provide. 

5. Offer alternative ways to improve 
the collection activity. 

6. Make sure to submit your 
comments by the deadline identified 
under DATES. 

7. To ensure proper receipt by EPA, 
be sure to identify the docket ID number 
assigned to this action in the subject 
line on the first page of your response. 
You may also provide the name, date, 
and Federal Register citation. 

What Information Collection Activity or 
ICR Does This Apply to? 

Affected entities: Entities potentially 
affected by this action are coal- and oil- 
fired electric utility steam generating 
units that emit hazardous air pollutants 
(HAP). Hazardous air pollutant means 
any pollutant listed pursuant to Clean 
Air Act (CAA) section 112(b). CAA 
section 112(a)(8) defines an electric 
utility steam generating unit as 

* * * any fossil fuel-fired combustion unit 
of more than 25 megawatts that serves a 
generator that produces electricity for sale. A 
unit that cogenerates steam and electricity 
and supplies more than one-third of its 
potential electric output capacity and more 
than 25 MWe output to any utility power 
distribution system for sale is also considered 
a utility unit. 

Title: Information Collection Effort for 
Coal- and Oil-fired Electric Utility 
Steam Generating Units. 

ICR numbers: EPA ICR No. 2362.01. 
ICR status: This ICR is for a new 

information collection activity. An 
Agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information, unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in title 40 of the CFR, 
after appearing in the Federal Register 
when approved, are listed in 40 CFR 
part 9, are displayed either by 
publication in the Federal Register or 
by other appropriate means, such as on 
the related collection instrument or 
form, if applicable. The display of OMB 
control numbers in certain EPA 
regulations is consolidated in 40 CFR 
part 9. 

Abstract: To obtain the information 
necessary to identify and categorize all 
coal- and oil-fired electric utility steam 
generating units potentially affected by 
the CAA section 112(d) standard, this 
ICR will solicit information from all 
potentially affected units under 
authority of CAA section 114. EPA 
intends to provide the survey in 
electronic format; however, written 
responses will also be accepted. The 
survey will be submitted to all facilities 
identified as being coal- or oil-fired 
electric utility steam generating units 
through databases available to the 
Agency. EPA envisions allowing 
recipients 3 months to respond to the 
survey. To further define the emission 
level being achieved by average of the 
top performing 12 percent of similar 
sources for the existing population, this 
ICR requires that certain units conduct 
emission testing concurrent with the 
survey. EPA envisions allowing 
recipients 6 months to respond to the 
emission testing requirement. 
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EPA estimates the cost of the 
information collection will be 100,370 
hours and $104,807,458. 

On December 20, 2000 (65 FR 79825, 
79831), EPA added coal- and oil-fired 
electric utility steam generating units to 
the list of source categories under 
section 112(c). The CAA requires EPA to 
establish National Emission Standards 
for Hazardous Air Pollutants (NESHAP) 
for the control of HAP from both 
existing and new coal- and oil-fired 
electric utility steam generating units. 
Section 112(d) provides that for major 
sources, EPA must establish emission 
standards that reflect the maximum 
degree of reduction in emissions of HAP 
that is achievable, taking into 
consideration the cost of achieving the 
emission reduction, any non-air quality 
health and environmental impacts, and 
energy requirements. This level of 
control is commonly referred to as the 
‘‘maximum achievable control 
technology’’ (MACT). The minimum 
level of emission reduction that the 
MACT standards must achieve is known 
as the ‘‘MACT floor,’’ as defined under 
CAA section 112(d)(3). The MACT floor 
for existing sources is the emission 
limitation achieved by the average of the 
best-performing 12 percent of existing 
sources in the category or subcategory. 
For new sources, the MACT floor cannot 
be less stringent than the emission 
control achieved in practice by the best- 
controlled similar source. For major 
sources, CAA section 112(d) also 
requires EPA to consider whether more 
stringent limits—known as beyond the 
floor standards—are achievable after 
taking into consideration the cost of 
achieving such emission reduction, any 
non-air health and environmental 
impacts, and energy impacts. 

The Agency acquired unit-specific 
data and data on mercury from coal- 
fired units in an ICR approved on 
November 13, 1998 (OMB Control No. 
2060–0396). These data were gathered 
in advance of the December 20, 2000 
regulatory finding. These data sources 
are now over 10 years old and addressed 
only coal-fired electric utility steam 
generating units and only mercury 
emissions from such units. The Agency 
is aware that significant changes have 
been made in the intervening years in 
the number of operating coal- and oil- 
fired units, in industry ownership 
practices, and in emission control 
configurations. Further, in light of the 
statutory requirements for establishing 
emission standards under section 112(d) 
and the recent case law interpreting 
those requirements, the Agency believes 
that it needs additional data from both 
coal- and oil-fired electric utility steam 
generating units. We believe that 

obtaining updated information will be 
crucial to informing our decision on the 
NESHAP for coal- and oil-fired electric 
utility steam generating units. 

The information in this ICR will be 
collected under authority of CAA 
section 114. CAA section 114(a) states, 
in pertinent part: 

For the purpose * * * (i) of * * * 
developing * * * any emission standard 
under section 7412 of this title * * * or (iii) 
carrying out any provision of this Chapter 
* * * (1) the Administrator may require any 
person who owns or operates any emission 
source * * * who the Administrator believes 
may have information necessary for the 
purposes set forth in this subsection * * * 
on a one-time, periodic or continuous basis 
to- * * * (B) make such reports * * *; (E) 
keep records on control equipment 
parameters, production variables or other 
indirect data when direct monitoring of 
emissions is impractical * * *, and (G) 
provide such other information as the 
Administrator may reasonably require * * * 

The data collected will be used to 
confirm the population of potentially 
affected coal- and oil-fired electric 
utility steam generating units, and 
update existing emission test data and 
fuel analysis information. These data 
will be used by the Agency to develop 
the NESHAP for coal- and oil-fired 
electric utility steam generating units 
under CAA section 112(d). Specifically, 
the data will provide the Agency with 
updated information on the number of 
potentially affected units, and available 
emission test data and fuel analysis data 
to address variability. All data collected 
will be added to existing emission test 
databases for coal- and oil-fired electric 
utility steam generating units; it will 
also be used to further evaluate the HAP 
emissions from these sources. 

This collection of information is 
mandatory under CAA section 114 (42 
U.S.C. 7414). All information submitted 
to EPA pursuant to this ICR for which 
a claim of confidentiality is made is 
safeguarded according to Agency 
policies in 40 CFR part 2, subpart B. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a currently valid OMB control 
number. OMB control numbers for 
EPA’s regulations in 40 CFR are listed 
in 40 CFR part 9. 

The EPA would like to solicit 
comments to: 

(i) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

(ii) Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 

including the methodology and 
assumptions used; 

(iii) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(iv) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology (e.g., permitting 
electronic submission of responses). 

Burden Statement: The projected cost 
and hour burden for this one-time 
collection of information is 
$104,807,458 and 100,370 hours. This 
burden is based on an estimated 555 
facilities (1,325 units) being respondents 
to the survey and required emission 
testing. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements which have subsequently 
changed; train personnel to be able to 
respond to a collection of information; 
search data sources; complete and 
review the collection of information; 
and transmit or otherwise disclose the 
information. 

The ICR provides a detailed 
explanation of the Agency’s estimate, 
which is only briefly summarized here. 

Estimated total number of potential 
respondents: 555 facilities (1,325 units). 

Frequency of response: One time. 
Estimated total average number of 

responses for each respondent: 1. 
Estimated total annual burden hours: 

100,370. 
Estimated total annual burden costs: 

$104,807,458. 

What Is the Next Step in the Process for 
This ICR? 

EPA will consider the comments 
received and amend the ICR as 
appropriate. The final ICR package will 
then be submitted to OMB for review 
and approval pursuant to 5 CFR 
1320.12. At that time, EPA will issue 
another Federal Register notice 
pursuant to 5 CFR 1320.5(a)(1)(iv) to 
announce the submission of the ICR to 
OMB and the opportunity to submit 
additional comments to OMB. If you 
have any questions about this ICR or the 
approval process, please contact the 
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technical person listed under FOR 
FURTHER INFORMATION CONTACT. 

Dated: June 26, 2009. 
Mary E. Henigin, 
Acting Director, Sector Policies and Programs 
Division. 
[FR Doc. E9–15686 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2008–0369; FRL–8925–4] 

Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; NESHAP for Clay Ceramics 
Manufacturing (Renewal), EPA ICR 
Number 2023.04, OMB Control Number 
2060–0513 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that an Information Collection Request 
(ICR) has been forwarded to the Office 
of Management and Budget (OMB) for 
review and approval. This is a request 
to renew an existing approved 
collection. The ICR, which is abstracted 
below, describes the nature of the 
collection and the estimated burden and 
cost. 
DATES: Additional comments may be 
submitted on or before August 3, 2009. 
ADDRESSES: Submit your comments, 
referencing docket ID number EPA– 
OECA–2008–0369, to (1) EPA online 
using http://www.regulations.gov (our 
preferred method), or by e-mail to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center (EPA/DC), Environmental 
Protection Agency, Enforcement and 
Compliance Docket and Information 
Center, mail code 28221T, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460, and (2) OMB at: 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget (OMB), Attention: Desk Officer 
for EPA, 725 17th Street, NW., 
Washington, DC 20503. 
FOR FURTHER INFORMATION CONTACT: 
Sounjay Gairola, Office of Enforcement 
and Compliance Assurance, Mail Code 
2242A, Environmental Protection 
Agency, 1200 Pennsylvania Avenue, 
NW., Washington, DC 20460; telephone 
number: (202) 564–4003; e-mail address: 
gairola.sounjay@epa.gov. 
SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 

procedures prescribed in 5 CFR 1320.12. 
On May 30, 2008 (73 FR 31088), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. Any additional comments on 
this ICR should be submitted to EPA 
and OMB within 30 days of this notice. 

EPA has established a public docket 
for this ICR under docket ID number 
EPA–HQ–OECA–2008–0369, which is 
available for public viewing online at 
http://www.regulations.gov, in person 
viewing at the Enforcement and 
Compliance Docket in the EPA Docket 
Center (EPA/DC), EPA West, Room 
3334, 1301 Constitution Avenue, NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566–1744, and 
the telephone number for the 
Enforcement and Compliance Docket is 
(202) 566–1752. 

Use EPA’s electronic docket and 
comment system at http:// 
www.regulations.gov, to submit or view 
public comments, access the index 
listing of the contents of the docket, and 
to access those documents in the docket 
that are available electronically. Once in 
the system, select ‘‘docket search,’’ then 
key in the docket ID number identified 
above. Please note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at http://www.regulations.gov, 
as EPA receives them and without 
change, unless the comment contains 
copyrighted material, Confidential 
Business Information (CBI), or other 
information whose public disclosure is 
restricted by statute. For further 
information about the electronic docket, 
go to http://www.regulations.gov. 

Title: NESHAP for Clay Ceramics 
Manufacturing (Renewal). 

ICR Numbers: EPA ICR Number 
2023.04, OMB Control Number 2060– 
0513. 

ICR Status: This ICR is scheduled to 
expire on August 31, 2009. Under OMB 
regulations, the Agency may continue to 
conduct or sponsor the collection of 
information while this submission is 
pending at OMB. An Agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 
The OMB control numbers for EPA’s 
regulations in title 40 of the CFR, after 
appearing in the Federal Register when 
approved, are listed in 40 CFR part 9, 
and displayed either by publication in 
the Federal Register or by other 
appropriate means, such as on the 

related collection instrument or form, if 
applicable. The display of OMB control 
numbers in certain EPA regulations is 
consolidated in 40 CFR part 9. 

Abstract: The National Emission 
Standards for Hazardous Air Pollutants 
(NESHAP) for Clay Ceramics 
Manufacturing (40 CFR part 63, subpart 
KKKKK) were proposed on July 22, 
2002 (67 FR 47893) and promulgated on 
May 16, 2003 (67 FR 26738). 

The affected entities are subject to the 
General Provisions of the NESHAP at 40 
CFR part 63, subpart A, and any 
changes, or additions to the General 
Provisions specified at 40 CFR part 63, 
subpart KKKKK. 

Owners or operators of the affected 
facilities must submit a one-time-only 
report of any physical or operational 
changes, initial performance tests, and 
periodic reports and results. Owners or 
operators are also required to maintain 
records of the occurrence and duration 
of any startup, shutdown, or 
malfunction in the operation of an 
affected facility, or any period during 
which the monitoring system is 
inoperative. Reports, at a minimum, are 
required semiannually. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average 17 hours per 
response. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements which have subsequently 
changed; train personnel to be able to 
respond to a collection of information; 
search data sources; complete and 
review the collection of information; 
and transmit or otherwise disclose the 
information. 

Respondents/Affected Entities: Clay 
ceramics manufacturing facilities. 

Estimated Number of Respondents: 
10. 

Frequency of Response: Initially, 
occasionally, and semiannually. 

Estimated Total Annual Hour Burden: 
527. 

Estimated Total Annual Cost: 
$45,702, which includes labor costs of 
$42,532, O&M costs of $2,468, and 
annualized capital/startup costs of $702. 

Changes in the Estimates: There is no 
change in the total estimated burden 
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currently identified in the OMB 
Inventory of Approved ICR Burdens. 
Apparent differences of less than 500 
hours are attributable to rounding; in 
previous years, hours were rounded to 
the nearest thousand; this ICR presents 
more exact figures. 

Dated: June 26, 2009. 
John Moses, 
Director, Collection Strategies Division. 
[FR Doc. E9–15691 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[EPA–HQ–OECA–2009–0124; FRL–8925–5] 

Agency Information Collection 
Activities; Submission to OMB for 
Review and Approval; Comment 
Request; Auto Body Compliance 
Assessment Pilot Project (New); EPA 
ICR No. 2344.01, OMB Control No. 
2020–NEW 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), this document 
announces that an Information 
Collection Request (ICR) has been 
forwarded to the Office of Management 
and Budget (OMB) for review and 
approval. This is a request for a new 
collection. The ICR, which is abstracted 
below, describes the nature of the 
information collection and its estimated 
burden and cost. 
DATES: Additional comments may be 
submitted on or before August 3, 2009. 
ADDRESSES: Submit your comments, 
referencing Docket ID No. EPA HQ– 
OECA–2009–0124, to (1) EPA online 
using www.regulations.gov (our 
preferred method), by e-mail to 
docket.oeca@epa.gov, or by mail to: EPA 
Docket Center (EPA/DC), Environmental 
Protection Agency, Enforcement and 
Compliance Docket and Information 
Center, mail code 28221T, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460, and (2) OMB by 
mail to: Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), 
Attention: Desk Officer for EPA, 725 
17th Street, NW., Washington, DC 
20503. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth Harmon, Office of Compliance, 
(2224A), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 

number: (202) 564–7049; fax number: 
(202) 564–7083; e-mail address: 
harmon.kenneth@epa.gov. 

SUPPLEMENTARY INFORMATION: EPA has 
submitted the following ICR to OMB for 
review and approval according to the 
procedures prescribed in 5 CFR 1320.12. 
On February 25, 2009 (74 FR 8534), EPA 
sought comments on this ICR pursuant 
to 5 CFR 1320.8(d). EPA received no 
comments. Any additional comments on 
this ICR should be submitted to EPA 
and OMB within 30 days of this notice. 

EPA has established a public docket 
for this ICR under Docket ID No. EPA– 
HQ–OECA–2009–0124, which is 
available for online viewing at 
www.regulations.gov, or in person 
viewing at the OECA Docket in the EPA 
Docket Center (EPA/DC), EPA West, 
Room 3334, 1301 Constitution Ave., 
NW., Washington, DC. The EPA/DC 
Public Reading Room is open from 8:30 
a.m. to 4:30 p.m., Monday through 
Friday, excluding legal holidays. The 
telephone number for the Reading Room 
is 202–566–1744, and the telephone 
number for OECA Docket is 202–566– 
1752. 

Use EPA’s electronic docket and 
comment system at 
www.regulations.gov, to submit or view 
public comments, access the index 
listing of the contents of the docket, and 
to access those documents in the docket 
that are available electronically. Once in 
the system, select ‘‘docket search,’’ then 
key in the docket ID number identified 
above. Please note that EPA’s policy is 
that public comments, whether 
submitted electronically or in paper, 
will be made available for public 
viewing at www.regulations.gov as EPA 
receives them and without change, 
unless the comment contains 
copyrighted material, confidential 
business information (CBI), or other 
information whose public disclosure is 
restricted by statute. For further 
information about the electronic docket, 
go to www.regulations.gov. 

Title: Auto Body Compliance 
Assessment Pilot Project (New). 

ICR Numbers: EPA ICR No. 2344.01, 
OMB Control No. 2020–NEW. 

ICR Status: This ICR is for a new 
information collection activity. An 
Agency may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information, unless it 
displays a currently valid OMB control 
number. The OMB control numbers for 
EPA’s regulations in title 40 of the CFR, 
after appearing in the Federal Register 
when approved, are listed in 40 CFR 
part 9, are displayed either by 
publication in the Federal Register or 
by other appropriate means, such as on 

the related collection instrument or 
form, if applicable. The display of OMB 
control numbers in certain EPA 
regulations is consolidated in 40 CFR 
part 9. 

Abstract: The purpose of the ICR is 
two-fold. First, it is to authorize the 
collection of information as part of a 
pilot study undertaken by EPA to 
evaluate whether and how EPA’s 
specific compliance assistance activities 
in Region 1 helped owners or operators 
of auto body shops improve their 
operations. The ICR would authorize the 
administration of surveys, by telephone 
and on-site, to a random sample of auto 
body shops subject to National Emission 
Standards for Hazardous Air Pollutants: 
Paint Stripping and Miscellaneous 
Surface Coating Operations at Area 
Sources (NESHAP Subpart HHHHHH, 
hereinafter referred to as the Surface 
Coating Rule.). Specifically, the study 
has been designed to assess whether or 
not the assistance provided helped 
owners or operators understand these 
and other applicable environmental 
regulations, and whether or not the 
assistance helped owners or operators 
implement operational changes that 
improved environmental practices; 
including changes in behavior that 
resulted in the auto body shop either 
returning to compliance with 
regulations or taking steps toward 
achieving compliance. EPA has two 
objectives in collecting this information 
for the pilot study: (1) EPA’s primary 
objective is to assess the degree to 
which its compliance assistance 
activities can be correlated to improved 
environmental performance at auto 
body shops; (2) EPA’s secondary 
objective is to assess the validity of 
environmental performance information 
collected by telephone surveys. The 
Agency frequently relies on telephone 
surveys to gather information about 
environmental performance, but such 
self-reported data may not be accurate, 
and may suffer from non-response bias. 
The design for this study addresses both 
concerns. 

The second use for this ICR is to 
authorize the use of these surveys to 
collect anecdotal information as part of 
the Agency’s efforts to assess outcomes 
associated with the Office of Air Quality 
Planning and Standard’s Collision 
Repair Campaign (CRC). The CRC is a 
two-year campaign during which the 
EPA Headquarters Office of Air Quality 
Planning and Standards (OAQPS) and 
the ten EPA Regions will address health 
threats by reducing toxic auto body 
coating emissions at the national level. 
Each EPA regional office involved in the 
campaign will work with its respective 
partners (e.g., community, industry, 
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small businesses, etc.) to help shop 
owners reduce paint, solvent and 
related hazardous waste disposal costs. 
The CRC also aims to achieve enhanced 
compliance with the Surface Coating 
Rule by encouraging shops to reduce 
pollutant emissions early and to levels 
beyond those required by the rule. The 
CRC team will use the surveys to collect 
anecdotal information about the use of 
emission reduction best practices at 
auto body shops and measure the 
effectiveness of particular outreach, 
education, and training activities 
undertaken as part of the CRC. The team 
will use that information to judge the 
success and efficacy of the specific 
outreach activity surveyed, and 
information collected can be used to 
help improve program implementation. 

The information obtained under this 
ICR will not be used to make major 
policy decisions. No confidential or 
sensitive data will be collected under 
this ICR. This is a pilot project designed 
to help EPA improve its data collection 
methods and improve its analyses of the 
Agency’s compliance assistance 
program. 

A respondent’s participation in this 
information collection process will be 
voluntary. The survey questions are 
designed to assess whether the 
assistance provided during the pilot 
helped the owner/operator understand 
the applicable environmental 
regulations, and whether the assistance 
helped the owner/operator implement 
operational changes that resulted in 
improved environmental practices. 
Improved environmental practices 
include a change in behavior that 
resulted in a shop either returning to 
compliance with regulations or taking 
steps toward achieving compliance. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to be average a response time 
of 10 minutes for each phone survey, 
and 75 minutes for each on-site visit. 
Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements which have subsequently 
changed; train personnel to be able to 
respond to a collection of information; 
search data sources; complete and 

review the collection of information; 
and transmit or otherwise disclose the 
information. 

Respondents/Affected Entities: 
Automotive body, paint, and interior 
repair and maintenance shops located in 
risk-based clusters in Massachusetts, 
Oklahoma and Virginia. Surveys 
conducted for the Collision Repair 
Campaign may be administered to 
owners or operators of collision repair 
or auto body shops who have completed 
training provided by the CRC team and 
their partners or who have requested 
and received materials developed by the 
team such as DVDs, brochures, Web 
sites, etc., anywhere in the U.S. 

Estimated Number of Respondents: 
1,840 for the auto body shop study, and 
7,500 for the Collision Repair Campaign. 

Frequency of Response: 3,113 
responses annually. 

Estimated Total Annual Hour Burden: 
1,617 hours. 

Estimated Total Annual Cost: 
$152,510 includes $0 annualized capital 
or O&M costs. 

Changes in the Estimates: This is a 
new collection. 

Dated: June 24, 2009. 
John Moses, 
Director, Collection Strategies Division. 
[FR Doc. E9–15690 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[Docket ID Numbers EPA–HQ–OECA–2009– 
0280; FRL–8925–3] 

Agency Information Collection 
Activities: Request for Comments on 
Proposed Information Collection 
Request (ICR) for Annual Public Water 
Systems Compliance Report 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that EPA is planning to submit the 
following existing, approved, 
continuing Information Collection 
Request (ICR) to the Office of 
Management and Budget (OMB) for the 
purpose of renewing the ICRs. Before 
submitting the ICRs to OMB for review 
and approval, EPA is soliciting 
comments on specific aspects of the 
information collections as described 
below in SUPPLEMENTARY INFORMATION. 
DATES: Comments must be submitted on 
or before August 31, 2009. 
ADDRESSES: Comments may be 
submitted electronically, by mail, or 

through hand delivery/courier service. 
Follow the detailed instructions as 
provided under SUPPLEMENTARY 
INFORMATION, section A. 
FOR FURTHER INFORMATION CONTACT: The 
contact individual for the ICR is listed 
under SUPPLEMENTARY INFORMATION, 
section II.C. 
SUPPLEMENTARY INFORMATION: 

A. How Can I Access the Docket and/ 
or Submit Comments? 

1. Docket Access Instructions 

EPA has established a public docket 
for the ICRs listed in the SUPPLEMENTARY 
INFORMATION, section II.B. The docket is 
available for online viewing at http:// 
www.regulations.gov, or in person 
viewing at the Enforcement and 
Compliance Docket and Information 
Center (ECDIC), in the EPA Docket 
Center (EPA/DC), EPA West, Room 
3334, 1301 Constitution Avenue, NW., 
Washington, DC. The EPA/DC Public 
Reading Room is open from 8 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Reading Room is (202) 
566–1744, and the telephone number for 
the Enforcement and Compliance 
Docket and Information Center (ECDIC) 
docket is (202) 566–1752. 

Use http://www.regulations.gov to 
obtain a copy of the draft collection of 
information, submit or view public 
comments, access the index listing of 
the contents of the docket, and to access 
those documents in the public docket 
that are available electronically. When 
in the system, select ‘‘search,’’ then key 
in the docket ID number identified in 
this document. 

2. Instructions for submitting comments. 
Submit your comments by one of the 
following methods: 

1. Electronic Submission: Access 
http://www.regulations.gov and follow 
the online instructions for submitting 
comments. 

2. E-mail: docket.oeca@epa.gov. 
3. Fax: (202) 566–1511. 
4. Mail: Enforcement and Compliance 

Docket and Information Center (ECDIC), 
Environmental Protection Agency, EPA 
Docket Center (EPA/DC), Mailcode: 
2201T, 1200 Pennsylvania Avenue, 
NW., Washington, DC 20460. 

5. Hand Delivery: Enforcement and 
Compliance Docket and Information 
Center (ECDIC), Environmental 
Protection Agency, EPA Docket Center 
(EPA/DC), EPA West, Room 3334, 1301 
Constitution Avenue, NW., Washington, 
DC. The EPA Docket Center is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. Deliveries are only accepted 
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during the Docket Center’s normal hours 
of operation, and special arrangements 
should be made for deliveries of boxed 
information. 

Direct your comments to the specific 
docket listed in SUPPLEMENTARY 
INFORMATION, section II.B, and reference 
the OMB Control Number for the ICR. It 
is EPA’s policy that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through http:// 
www.regulations.gov or e-mail. The 
http://www.regulations.gov Web site is 
an ‘‘anonymous access’’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through http:// 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD–ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

B. What Information is EPA 
Particularly Interested in? 

Pursuant to section 3506(c)(2)(A) of 
the Paperwork Reduction Act (PRA), 
EPA is soliciting comments and 
information to enable it to: 

(1) Evaluate whether the proposed 
collections of information are necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility. 

(2) Evaluate the accuracy of the 
Agency’s estimates of the burdens of the 
proposed collections of information. 

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected. 

(4) Minimize the burden of the 
collections of information on those who 
are to respond, including through the 
use of appropriate automated or 
electronic collection technologies or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

C. What Should I Consider When I 
Prepare My Comments for EPA? 

You may find the following 
suggestions helpful for preparing 
comments: 

1. Explain your views as clearly as 
possible and provide specific examples. 

2. Describe any assumptions that you 
used. 

3. Provide copies of any technical 
information and/or data you used that 
support your views. 

4. If you estimate potential burden or 
costs, explain how you arrived at the 
estimate that you provide. 

5. Offer alternative ways to improve 
the collection activity. 

6. Make sure to submit your 
comments by the deadline identified 
under DATES. 

7. To ensure proper receipt by EPA, 
be sure to identify the docket ID number 
assigned to this action in the subject 
line on the first page of your response. 
You may also provide the name, date, 
and Federal Register citation. 

II. ICR To Be Renewed 

A. For All ICR 
The Agency computed the burden for 

each of the recordkeeping and reporting 
requirements applicable to the industry 
for the currently approved ICR listed in 
this notice. Where applicable, the 
Agency identified specific tasks and 
made assumptions, while being 
consistent with the concept of the PRA. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions to; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements which have subsequently 
changed; train personnel to be able to 
respond to a collection of information; 
search data sources; complete and 
review the collection of information; 
and transmit or otherwise disclose the 
information. 

The listed ICR addresses Safe 
Drinking Water Act information 

collection requirements which have 
mandatory reporting requirements. The 
requirements are mandated under 
Section 1414(c)(3)(A) of the Safe 
Drinking Water Act. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information, 
unless the Agency displays a currently 
valid OMB control number. The OMB 
control numbers for EPA’s regulations 
under Title 40 of the Code of Federal 
Regulations are published in the 
Federal Register, or on the related 
collection instrument or form. The 
display of OMB control numbers for 
certain EPA regulations is consolidated 
at 40 CFR part 9. 

B. What Information Collection Activity 
or ICR Does This Apply to? 

In compliance with the Paperwork 
Reduction Act (44 U.S.C. 3501 et seq.), 
this notice announces that EPA is 
planning to submit a continuing 
Information Collection Request (ICR) to 
the Office of Management and Budget 
(OMB): 

(1) Docket ID Number: EPA–HQ– 
OECA–2009–0280. 

Title: Annual Public Water Systems 
Compliance Report. 

ICR Number: EPA ICR Number 
1812.04, OMB Control Number 2020– 
0020. 

ICR Status: This ICR is scheduled to 
expire on June 30, 2008. 

C. Contact Individuals for ICR 

(1) Annual Public Water Systems 
Compliance Report; Joyce Chandler of 
the Office of Compliance at (202) 564– 
7073; or via E-mail to: 
chandler.joyce@epa.gov; EPA ICR 
Number 1812.04; OMB Control Number 
2020–0020; expiration date June 30, 
2008. 

D. Information for Individual ICR 

(1) Annual Public Water Systems 
Compliance Report; Docket ID Number 
EPA–HQ–OECA–2009–0280, EPA ICR 
Number 1812.04; OMB Control Number 
2020–0020; expiration date June 30, 
2008. 

Affected Entities: Fifty-six states 
(including Puerto Rico, the Virgin 
Islands, American Samoa, Guam, the 
Commonwealth of the Northern Mariana 
Islands, and Navajo Nation) currently 
have primary enforcement authority 
under the Safe Drinking Water Act. The 
State of Wyoming and the District of 
Columbia neither currently have 
primary enforcement authority nor are 
currently seeking primary authority, so 
the number of 56 states is unlikely to 
change during the next three years. 
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Abstract: Section 1414(c)(3)(A) of the 
Safe Drinking Water Act requires that 
each state (a term that includes states, 
commonwealths and territories) that has 
primary enforcement authority under 
the Act shall prepare, make readily 
available to the public, and submit to 
the Administrator of EPA, an annual 
report of violations of national primary 
drinking water regulations in the State. 
These Annual State Public Water 
System Compliance Reports are to 
include violations of maximum 
contaminant levels, treatment 
requirements, variances and 
exemptions, and monitoring 
requirements determined to be 
significant by the Administrator after 
consultation with the states. To 
minimize a state’s burden in preparing 
its annual statutorily-required report, 
EPA issued guidance that explains what 
Section 1414(c)(3)(A) requires and 
provides model language and reporting 
templates. EPA also annually makes 
available to the states a computer query 
that generates for each state (from 
information states are already separately 
required to submit to EPA’s national 
database on a quarterly basis) the 
required violations information in a 
table consistent with the reporting 
template in EPA’s guidance. 

Affected Entities: Entities potentially 
affected by this action are states, tribes, 
and territories that have primary 
enforcement authority and meet the 
definition of ‘‘state’’ under the Safe 
Drinking Water Act (Act). 

Estimated Number of Respondents: 
56. 

Frequency of Response: Annually. 
Estimated Total Annual Hour Burden: 

4,480 hours. 
Estimated Total Annual Cost: 

$280,000. This includes an estimated 
burden cost of $280,000 and an 
estimated cost of $0 for capital 
investment or maintenance and 
operational costs. 

Changes in the Estimates: There is a 
decrease of 80 hours in the total 
estimated hour burden currently 
identified in the OMB inventory of 
Approved ICR Burden. This is due to 
the fact that the number of respondents 
included in the current approved ICR 
incorrectly counted the burden of the 
District of Columbia as a respondent, 
when that burden is done by EPA, not 
the District of Columbia. The hour 
burden for each respondent is estimated 
as 80 hours. 

EPA will consider any comments 
received and may amend any of the 
above ICR, as appropriate. Then the 
final ICR packages will be submitted to 
OMB for review and approval pursuant 
to 5 CFR 1320.12. At that time, EPA will 

issue one Federal Register notice 
pursuant to 5 CFR 1320.5(a)(1)(iv) to 
announce the submission of the ICR(s) 
to OMB and the opportunity to submit 
additional comments to OMB. If you 
have any questions about any of the 
above or the approval process, please 
contact the person listed under FOR 
FURTHER INFORMATION CONTACT. 

Dated: June 23, 2009. 
Lisa C. Lund, 
Director, Office of Compliance. 
[FR Doc. E9–15683 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–8925–6] 

American Recovery and Reinvestment 
Act of 2009 (Recovery Act) 
Clarification of April 30, 2009 
Addendum to Supplemental Funding 
for Brownfields Revolving Loan Fund 
(RLF) Grantees 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 

SUMMARY: EPA published a notice on 
April 30, 2009 concerning the 
applicability of Title XVI, section 1605 
of the Recovery Act (‘‘Buy American’’), 
to loans and subgrants that would be 
made with approximately $40 million in 
Recovery Act funding the Agency will 
use to supplement Revolving Loan Fund 
capitalization grants previously 
awarded competitively under section 
104(k)(3) of the Comprehensive 
Environmental Response, Compensation 
and Liability Act (CERCLA). The April 
30, 2009 notice stated that ‘‘remediation 
activities conducted with RLF 
supplemental funds by private sector 
developers, non-profit organizations or 
other non-governmental borrowers or 
subgrantees, and tribes, are not public 
buildings or public works for the 
purposes of the Buy American provision 
of the Recovery Act as implemented at 
subpart B of 2 CFR part 176.’’ This 
notice clarifies that statement. If a non- 
governmental or tribal borrower or 
subgrantee uses RLF supplemental 
funds to remediate a public building or 
public work as defined by the Office of 
Management and Budget (OMB) 
regulations, the Buy American provision 
of the Recovery Act will apply to that 
loan or subgrant. 
DATES: This action is effective July 2, 
2009. 
FOR FURTHER INFORMATION CONTACT: Debi 
Morey, U.S. EPA, Office of Solid Waste 
and Emergency Response, Office of 

Brownfields and Land Revitalization, 
(202) 566–2735 or the appropriate 
Brownfields Regional Contact. 
SUPPLEMENTARY INFORMATION: 

Background 

On February 17, 2009, President 
Barack Obama signed the American 
Recovery and Reinvestment Act of 2009 
(Pub. L. 111–05) (Recovery Act). Title 
XVI, section 1605 of the Recovery Act, 
(‘‘Buy American’’) prohibits the use of 
Recovery Act funds for projects 
involving ‘‘the construction, alteration, 
maintenance or repair of a public 
building or public work unless all of the 
iron, steel, and manufactured goods 
used in the project are produced in the 
United States’’ unless certain specified 
exceptions apply. OMB has issued 
regulations at subpart B of 2 CFR part 
176 implementing the Recovery Act Buy 
American provision. 

EPA received $100 million in 
Recovery Act appropriations for the 
CERCLA 104(k) Brownfields Program of 
which 25% must be used at brownfields 
sites contaminated with petroleum. As 
indicated in EPA’s April 10, 2009 notice 
(74 FR 16386), the Agency has allocated 
approximately $40 million of Recovery 
Act funds for supplemental funding of 
current RLF grantees as authorized by 
CERCLA 104(k)(4). On April 30, 2009, 
EPA issued a notice (74 FR 19954) 
regarding the applicability of the Buy 
American provision of the Recovery Act 
to this supplemental funding. The April 
30 notice stated that, ‘‘It is possible that 
a limited amount of RLF supplemental 
funding will be used directly by non- 
federal governmental entity borrowers 
or subgrantees to install concrete or 
asphalt (or similar material) caps to 
remediate contamination on 
brownfields on a public building or 
public work, as defined at 2 CFR 
176.140(a), or to construct alternative 
drinking water systems as part of the 
remedy at a brownfields site * * *. 
Construction of alternate drinking water 
systems by a non-federal governmental 
entity with RLF supplemental funding 
would be a public work under 2 CFR 
176.140(a) * * *. Please note that in 
accordance with 2 CFR 176.140(a), 
remediation activities conducted with 
RLF supplemental funds by private 
sector developers, non-profit 
organizations or other non- 
governmental borrowers or subgrantees, 
and tribes are not public buildings or 
public works for the purposes of the 
Buy American provision of the Recovery 
Act as implemented at subpart B of 2 
CFR part 176.’’ Upon further review, 
EPA has determined that when a non- 
governmental borrower or subgrantee 
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uses RLF supplemental funds for 
remediation activities at a public 
building or to carry out a public work, 
the Buy American provisions of the 
Recovery Act apply. For example, if a 
private sector developer were to use an 
RLF loan to install a cap at a public 
building, the Buy American provisions 
of the Recovery Act would apply. 
Similarly, if a non-profit RLF subgrantee 
were to construct an alternate drinking 
water system connected to a public 
system as part of a remedial action at a 
brownfield site, the Buy American 
provisions of the Recovery Act would 
apply to the loan or subgrant. There may 
be other situations in which the Buy 
American provisions apply to the use of 
RLF supplemental funds by non- 
governmental borrowers and 
subgrantees for remediation activities at 
public buildings or public works as 
well. 

Statutory and Executive Order 
Reviews: Under Executive Order 12866 
(58 FR 51735, October 4, 1993), this 
action is not a ‘‘significant regulatory 
action’’ and is therefore not subject to 
OMB review. Because this grant action 
is not subject to notice and comment 
requirements under the Administrative 
Procedures Act or any other statute, it 
is not subject to the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) or 
sections 202 and 205 of the Unfunded 
Mandates Reform Act of 1999 (UMRA) 
(Pub. L. 104–4). In addition, this action 
does not significantly or uniquely affect 
small governments. Although this action 
does not generally create new binding 
legal requirements, where it does, such 
requirements do not substantially and 
directly affect Tribes under Executive 
Order 13175 (63 FR 67249, November 9, 
2000). Although this grant action does 
not have significant Federalism 
implications under Executive Order 
13132 (64 FR 43255, August 10, 1999), 
EPA consulted with states in the 
development of these grant guidelines. 
This action is not subject to Executive 
Order 13211, ‘‘Actions Concerning 
Regulations that Significantly Affect 
Energy Supply, Distribution, or Use’’ (66 
FR 28355, May 22, 2001), because it is 
not a significant regulatory action under 
Executive Order 12866. This action does 
not involve technical standards; thus, 
the requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This action does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). The Congressional 
Review Act (5 U.S.C. 801 et seq.) 
generally provides that before certain 

actions may take effect, the agency 
promulgating the action must submit a 
report, which includes a copy of the 
action, to each House of the Congress 
and to the Comptroller General of the 
United States. Since this grant action, 
when finalized, will contain legally 
binding requirements, it is subject to the 
Congressional Review Act, and EPA will 
submit its final action in its report to 
Congress under the Act. 

Dated: June 23, 2009. 
David R. Lloyd, 
Director, Office of Brownfields and Land 
Revitalization, Office of Solid Waste and 
Emergency Response. 
[FR Doc. E9–15688 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER–FRL–8594–9] 

Environmental Impact Statements; 
Notice of Availability 

Responsible Agency: Office of Federal 
Activities, General Information (202) 
564–1399 or http://www.epa.gov/ 
compliance/nepa/. 
Weekly receipt of Environmental Impact 

Statements 
Filed June 22, 2009 through June 26, 

2009 
Pursuant to 40 CFR 1506.9. 
EIS No. 20090215, Final EIS, AFS, MT, 

Miller West Fisher Project, Proposes 
Land Management Activities, 
including Timber Harvest, Access 
Management, Road Storage and 
Decommissioning, Prescribed Burning 
and Precommercial Thinning, Miller 
Creek, West Fisher Creek and the 
Silver Butte Fisher River, Libby 
Ranger District, Kootenai National 
Forest, Lincoln County, MT, Wait 
Period Ends: 08/03/2009 Contact: 
Leslie McDougall 406–293–7773. 

EIS No. 20090216, Final EIS, COE, MS, 
PROGRAMMATIC EIS—Mississippi 
Coastal Improvements Program 
(MsCIP), Comprehensive Plan, 
Implementation, Hancock, Harrison 
and Jackson Counties, MS, Wait 
Period Ends: 08/03/2009, Contact: Dr. 
Susan Ivester Rees 251–694–4141. 

EIS No. 20090217, Final EIS, AFS, AK, 
Logjam Timber Sale Project, Proposes 
Timber Harvesting from 4 Land Use 
Designations, Tongass Land and 
Resource Management Plan, Thorne 
Bay Ranger District, Tongass National 
Forest, Prince of Wales Island, AK, 
Wait Period Ends: 08/03/2009, 
Contact: Frank Roberts 907–828–3250. 

EIS No. 20090218, Final EIS, NRC, PA, 
GENERIC—License Renewal of 

Nuclear Plants, Supplement 37 
NUREG–1437, Regarding Three Mile 
Island Nuclear Station, Unit 1, 
Dauphin County, PA, Wait Period 
Ends: 08/03/2009, Contact: Sarah 
Lopas 301–415–1147. 

EIS No. 20090219, Final EIS, USA, GA, 
Maneuver Center of Excellence at Fort 
Benning Project, Proposed 
Community Services, Personnel 
Support, Classroom Barracks, and 
Dining Facilities would be 
Constructed in three of the four 
Cantonment Areas, Fort Benning, GA, 
Wait Period Ends: 08/03/2009, 
Contact: Jennifer Shore 703–602– 
4238. 

EIS No. 20090220, Second Final 
Supplement, NOA, Amendment 10 
Atlantic Mackerel, Squid, Butterfish 
Fishery Management Plan, 
Development of a Rebuilding Program 
that Allows Butterfish Stock to 
Rebuild in the Shortest Time Possible, 
Exclusive Economic Zone (EEZ), off 
the U.S. Atlantic Coast, Wait Period 
Ends: 08/05/2009, Contact: Patricia 
Kurkul 978–281–9250. 

EIS No. 20090221, Draft EIS, AFS, WI, 
Northwest Sands Restoration Project, 
Restoring the Pine Barren Ecosystem, 
Implementation, Washburn District 
Ranger, Chequamegon-Nicolet 
National Forest, Bayfield County, WI, 
Comment Period Ends: 08/17/2009, 
Contact: Jennifer Maziasz 715–373– 
2667 ext. 235. 

Amended Notices 
EIS No. 20090190, Draft EIS, AFS, OR, 

Wallowa-Whitman National Forest 
Travel Management Plan, Designate 
Roads Trails and Areas for Motor 
Vehicle User, Baker, Grant, Umatilla, 
Union and Wallowa Counties, OR, 
Comment Period Ends: 08/18/2009, 
Contact: Cindy Whitlock 541–962– 
8501 Revision to FR Notice Published 
06/19/2009: Extending Comment 
Period from 08/17/2009 to 08/18/ 
2009. 
Dated: June 29, 2009. 

Robert W. Hargrove, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. E9–15693 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[ER–FRL–8595–1] 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared pursuant to the Environmental 
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Review Process (ERP), under section 
309 of the Clean Air Act and Section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities at 
202–564–7146. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 17, 2009 (74 FR 17860). 

Draft EISs 

EIS No. 20090026, ERP No. D–FTA– 
J59001–CO, East Corridor Project, 
Proposes Commuter Rail Transit from 
downtown Denver to International 
Airport (DIA), Denver, Adams, 
Arapahoe, Jefferson and Douglas 
Counties, CO. 
Summary: EPA expressed 

environmental concerns about short 
term construction impacts of this project 
and other projects on minority and low- 
income populations. Rating EC2.. 
EIS No. 20090055, ERP No. D–AFS– 

J65533–CO, Gunnison Basin Federal 
Lands Travel Management Project, To 
Address Travel Management on 
Federal Lands within the Upper 
Gunnison Basin and North Fork 
Valley, Implementation, Gunnison, 
Delta, Hinsdale and Saguache 
Counties, CO. 
Summary: EPA expressed 

environmental concerns about impacts 
to the Grand Mesa, Uncompahgre, and 
Gunnison National Forest from the 
federal lands travel management project. 
EPA recommended an environmentally 
preferable alternative with additional 
watershed mitigation measures. Rating 
EC2. 
EIS No. 20090069, ERP No. D–AFS– 

J65535–00, Black Hills National Forest 
Travel Management Plan, Proposes to 
Designate Certain Roads and Trails 
Open to Motorized Travel, Custer, 
Fall River, Lawrence, Meade, 
Pennington Counties, SD and Crook 
and Weston Counties, WY. 
Summary: EPA expressed 

environmental concerns about impacts 
to impaired waterbodies from stream 
crossings and erosion impacts. Rating 
EC2. 
EIS No. 20090088, ERP No. D–BLM– 

J65536–UT, Greens Hollow Coal Lease 
Tract Project, Proposed Federal Coal 
Leasing and Subsequent Underground 
Coal Mining, Funding and Lease 
Application, Fishlake and Manti-La 
Sal National Forest, Sanpete and 
Sevier Counties, UT. 
Summary: EPA expressed 

environmental concerns about impacts 
to ground water and perennial streams 

which could impact wetlands riparian 
vegetation and adversely affect 
dependent ecosystems. EPA requested 
additional information on existing air 
quality conditions, air quality impact 
projections, and air quality impact 
analysis. Rating EC2. 
EIS No. 20090105, ERP No. D–AFS– 

J65558–MT, Lower West Fork Project, 
To Treat Units in and Adjacent to the 
Wildland-Urban-Interface (WUI) with 
Prescribed Fire, and Commercial and 
Pre-Commercial Thins, West Fork 
Ranger District, Bitterroot National 
Forest, Ravalli County, MT. 
Summary: EPA expressed 

environmental concerns about the 
potential for erosion and soil and water 
quality impacts from ground based 
timber harvests. EPA recommended 
additional analysis and information to 
fully assess and mitigate all potential 
impacts. Rating EC2. 
EIS No. 20090106, ERP No. D–AFS– 

J61115–SD, Slate Castle Project Area, 
Proposes to Implement Multiple 
Resource Management Actions, 
Mystic Ranger District, Black Hills 
National Forest, Pennington County, 
SD. 
Summary: EPA expressed 

environmental concerns about impacts 
from any new road construction. EPA 
recommended NFS use the existing 
transportation network, and minimize 
or avoid new road construction. Rating 
EC1. 
EIS No. 20090136, ERP No. D–USA– 

L11042–AK, U.S. Army Alaska 
(USARAK) Project, Proposes the 
Stationing and Training of Increased 
Aviation Assts, Fort Wainwright, 
Fairbanks, AK. 
Summary: EPA expressed 

environmental concerns about impacts 
to air and water quality. EPA 
recommended additional analysis to 
adequately evaluate impacts to these 
resources. Rating EC2. 
EIS No. 20090141, ERP No. D–USA– 

G11051–NM, White Sands Missile 
Range (WSMR), Development and 
Implementation of Range-Wide 
Mission and Major Capabilities, NM. 
Summary: EPA does not object to the 

proposed project. Rating LO. 
EIS No. 20090161, ERP No. D–AFS– 

J65541–MT, Marsh and Tarhead 
Allotment Management Plans, 
Proposes To Authorize Grazing of 
Livestock Under 10-year Permits, 
Lincoln Ranger district, Helena 
National Forest, Lewis and Clark 
County, MT. 
Summary: EPA expressed 

environmental concerns about impacts 
to water quality, riparian and hydrologic 

condition and fisheries from increased 
grazing capacity. EPA recommended 
additional information to fully assess 
and mitigate all potential impacts of the 
management actions. Rating EC2. 
EIS No. 20090079, ERP No. DR–AFS– 

J65470–MT, Cabin Gulch Vegetation 
Treatment Project, Restore Fire- 
Adapted Ecosystems, Existing and 
Desired Conditions, Townsend Ranger 
District, Helena National Forest, 
Broadwater County, MT. 
Summary: EPA expressed 

environmental concerns about aquatic 
impacts and recommended additional 
analysis and information to fully assess 
and mitigate all potential impacts. 
Rating EC2. 
EIS No. 20090109, ERP No. DS–AFS– 

J65499–UT, Pockets Resource 
Management Project, Additional 
Information on Analysis and 
Disclosure on the Effect of the PA and 
Alternatives on Three Unroaded and 
Undeveloped Areas Identified on a 
2005 Draft Map, Proposes To Salvage 
Dead and Dying Spruce/Fir, 
Regenerate Aspen, and Manage 
Travel, Escalate Ranger District, Dixie 
National Forest, Garfield County, UT. 
Summary: EPA does not object to the 

proposed project. Rating LO. 
EIS No. 20090120, ERP No. DS–COE– 

L90019–WA, Commencement Bay 
‘‘Reauthorization’’ of Dredged 
Material Management Program 
Disposal Site, Implementation, 
Central Puget Sound, Tacoma, WA. 
Summary: EPA supported the 

proposed continuation of disposal 
operations. EPA expressed 
environmental concerns about the 
analysis of potential impacts to air 
quality and the potential impact of 
climate change on the project. Rating 
EC2. 
EIS No. 20090139, ERP No. DS–AFS– 

J65009–00, PROGRAMMATIC— 
Kootenai, Idaho Panhandle, and Lolo 
National Forest Plan Amendments for 
Access Management Within the 
Selkirk and Cabinet-Yaak Grizzly Bear 
Recovery Zones, Alternative E 
Updated has been Identified as the 
Forest Service’s Preferred Alternative, 
ID, WA, MT. 
Summary: EPA does not object to the 

proposed action. Rating LO. 
EIS No. 20090147, ERP No. DS–NSF– 

K99036–HI, Advanced Technology 
Solar Telescope Project, Issuing 
Special Use Permit To Operate 
Commercial Vehicles on Haeakala 
National Park Road During the 
Construction of Site at the University 
of Hawai’i Institute for Astronomy, 
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Haleakala High Altitude Observatory 
(HO) Site, Island of Maui, HI. 
Summary: EPA does not object to the 

proposed project. Rating LO. 

Final EISs 
EIS No. 20090000, ERP No. F–COE– 

E39074–FL, South Florida Water 
Management District (SFWMD) 
Project, Propose To Construct and 
Operate Stormwater Treatment Areas 
STAs) on Compartments B and C of 
the Everglades Agriculture Area, US 
Army COE Section 404 Permit, Palm 
Beach and Hendry Counties, FL. 
Summary: EPA expressed 

environmental concerns about potential 
water quality impacts and the lack of 
wetland mitigation measures. 
EIS No. 20090022, ERP No. F–AFS– 

J65520–WY, Off-Highway Vehicle 
(OHV) Route Designation Project, 
Proposing To Improve Management of 
Public Summer Motorized Use (May 
1—November 30) by Designating 
Roads and Motorized Trails, Bridger- 
Teton National Forest, Buffalo, 
Jackson and Big Piney Ranger 
Districts, Teton, Lincoln and Sublette 
Counties, WY. 
Summary: EPA expressed 

environmental concerns that alternative 
D is not as protective as alternative B, 
which has stronger environmental and 
resource protections. 
EIS No. 20090099, ERP No. F–FHW– 

J40179–MT, US–212 Reconstruction 
Project, from Rockvale to Laurel, 
Proposes To Improve Safety for Local 
and Regional Traffic Area, 
Yellowstone and Carbon Counties, 
MT. 
Summary: While EPA expressed 

environmental concerns about impacts 
to water quality and wetlands, EPA did 
support the preferred alternative since 
the preferred alternative had less 
adverse impacts. 
EIS No. 20090116, ERP No. F–AFS– 

J65521–WY, Spruce Gulch Bark Beetle 
and Fuels Reduction Project, Proposes 
To Implement Bark Beetle-Related 
Salvage and Suppression Vegetative 
Treatments and Hazardous Fuels 
Abatement Treatments, Laramie 
Ranger District, Medicine Bow-Routt 
National Forests, Albany and Carbon 
Counties, WY. 
Summary: EPA expressed 

environmental concerns about impacts 
to water quality and wildlife habitat 
from the proposed clearcutting 
silvicultural activities. EPA 
recommended a more accurate range of 
projections concerning clearcutting. 
EIS No. 20090140, ERP No. F–NOA– 

E91024–00, Amendment 29 Reef Fish 

Fishery Management Plan, Effort 
Management in the Commercial 
Grouper and Tilefish Fisheries, 
Reducing Overcapacity, Gulf of 
Mexico. 
Summary: While EPA has no 

objections to the proposed action, EPA 
did request clarification of EJ and 
demographic fisher’s issues. 
EIS No. 20090162, ERP No. F–SFW– 

K91015–CA, Cullinan Ranch Unit 
Restoration Project, Proposing a 
Restoration Plan for 1,500 Acres of 
Former Hayfield Farm Land, San 
Pablo Bay, Issuance of Permits and/or 
Approval from Section 7 Endangered 
Species Act and US Army COE 
Section 404 Permit, San Pablo Bay 
National Wildlife Refuge, Solano and 
Napa Counties, CA. 
Summary: EPA concerns were 

addressed in the FEIS; therefore, EPA 
does not object to the proposed project. 
EIS No. 20090167, ERP No. F–FAA– 

L40234–AK, Sitka Rocky Gutierrez 
Airport Master Plan, Improvements to 
the Runway Safety Area, Taxiway. 
Seaplane Pullout, Approach Lighting 
System, and the Seawall, US Army 
COE Section 10 and 404 Permits, 
NPDES Permit, AK. 
Summary: EPA does not object to the 

proposed action. 
EIS No. 20090184, ERP No. F–AFS– 

L65565–ID, Lakeview-Reeder Fuels 
Reduction Project, Proposed Fuels 
Reduction and Road Treatment 
Activities, Idaho Panhandle National 
Forests, Priest Lake Ranger District, 
Bonner County, ID. 
Summary: No formal comment letter 

was sent to the preparing agency. 

Dated: June 29, 2009. 
Robert W. Hargrove, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
[FR Doc. E9–15692 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–8924–2] 

Proposed Reissuance of a General 
NPDES Permit for Facilities Related to 
Oil and Gas Extraction—Permit 
Number AKG–33–0000 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed reissuance of a general 
permit. 

SUMMARY: On January 2, 2009, the 
general permit (GP) regulating activities 
related to the extraction of oil and gas 

on the North Slope of the Brooks Range 
in the state of Alaska expired. This 
proposed reissuance of a general permit 
is intended to regulate activities related 
to the extraction of oil and gas on the 
North Slope of the Brooks Range in the 
state of Alaska plus the proposed area 
expansion described in the Fact Sheet. 
The proposed general permit would 
cover the same discharges as the 
previous general permit except for the 
domestic wastewater discharges. The 
covered discharges include gravel pit 
dewatering, construction dewatering, 
hydrostatic test water, mobile spill 
response, and storm water from 
industrial activities. The proposed 
reissuance also includes a new outfall 
designation for the discharge of 
secondary containment water. When 
issued, the proposed permit will 
establish effluent limitations, standards, 
prohibitions and other conditions on 
discharges from covered facilities. These 
conditions are based on existing 
national effluent guidelines, the state of 
Alaska’s Water Quality Standards and 
material contained in the administrative 
record. A description of the basis for the 
conditions and requirements of the 
proposed general permit is given in the 
Fact Sheet. This is also notice of the 
draft Section 401 Certification provided 
by the state of Alaska, the Consistency 
Determination under the Alaska Coastal 
Management Program, and the 
termination of administrative extensions 
as described in the Fact Sheet. 
DATES: Interested persons may submit 
comments on the proposed reissuance 
of the general permit to EPA, Region 10 
at the address below. Comments must 
be postmarked by August 17, 2009. 
ADDRESSES: Comments on the proposed 
general permit reissuance should be 
sent to the attention of the Director, 
Office of Water & Watersheds, EPA— 
Region 10, 1200 Sixth Avenue Suite 900 
OWW–130, Seattle, WA 98101. 
Comments may also be submitted 
electronically to godsey.cindi@epa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Copies of the proposed general permit 
and Fact Sheet are available upon 
request. Requests may be made to 
Audrey Washington at (206) 553–0523 
or to Cindi Godsey at (907) 271–6561. 
Requests may also be electronically 
mailed to: washington.audrey@epa.gov 
or godsey.cindi@epa.gov. 

These documents may also be found 
on the EPA Region 10 Web site at 
http://yosemite.epa.gov/R10/water.nsf/ 
NPDES+Permits/Permits+Homepage 
then click on ‘‘Current public comment 
opportunities.’’ 
SUPPLEMENTARY INFORMATION: 
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Executive Order 12866: The Office of 
Management and Budget has exempted 
this action from the review 
requirements of Executive Order 12866 
pursuant to Section 6 of that order. 

Regulatory Flexibility Act: Under the 
Regulatory Flexibility Act (RFA), 5 
U.S.C. 601 et seq., a Federal agency 
must prepare an initial regulatory 
flexibility analysis ‘‘for any proposed 
rule’’ for which the agency ‘‘is required 
by section 553 of the Administrative 
Procedure Act (APA), or any other law, 
to publish general notice of proposed 
rulemaking.’’ The RFA exempts from 
this requirement any rule that the 
issuing agency certifies ‘‘will not, if 
promulgated, have a significant 
economic impact on a substantial 
number of small entities.’’ EPA has 
concluded that NPDES general permits 
are permits, not rulemakings, under the 
APA and thus not subject to APA 
rulemaking requirements or the RFA. 
Notwithstanding that general permits 
are not subject to the RFA, EPA has 
determined that this GP, as issued, will 
not have a significant economic impact 
on a substantial number of small 
entities. 

Dated: June 23, 2009. 
Christine Psyk, 
Associate Director, Office of Water & 
Watersheds, Region 10. 
[FR Doc. E9–15422 Filed 7–1–09; 8:45 am] 
BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

[Docket # EPA–RO4–SFUND–2009–0434, 
FRL–8925–1] 

Davis Refining Superfund Site: 
Tallahassee, Leon County, FL; Notice 
of Settlements 

AGENCY: Environmental Protection 
Agency. 
ACTION: Notice of settlements. 

SUMMARY: Under Section 122(h)(1) of the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA), the United States 
Environmental Protection Agency has 
entered into five settlements for 
reimbursement of past response costs 
concerning the Davis Refining 
Superfund Site located in Tallahassee, 
Leon County, Florida for publication. 
DATES: The Agency will consider public 
comments on the settlements until 
August 3, 2009. The Agency will 
consider all comments received and 
may modify or withdraw its consent to 
the settlements if comments received 
disclose facts or considerations which 
indicate that the settlements are 
inappropriate, improper, or inadequate. 
ADDRESSES: Copies of the settlements 
are available from Ms. Paula V. Painter. 
Submit your comments, identified by 
Docket ID No. EPA–R04–SFUND–2009– 

0434 or Site name Davis Refining 
Superfund Site by one of the following 
methods: 
www.regulations.gov: Follow the on-line 

instructions for submitting comments. 
http://www.epa.gov/region4/waste/sf/ 

enforce.htm. 
E-mail: Painter.Paula@epa.gov. 

FOR FURTHER INFORMATION CONTACT: 
Paula V. Painter at 404–562–8887. 

Dated: June 15, 2009. 

Anita L. Davis, 
Chief, Superfund Enforcement & Information 
Management Branch, Superfund Division. 
[FR Doc. E9–15535 Filed 7–1–09; 8:45 am] 

BILLING CODE 6560–50–M 

FEDERAL COMMUNICATIONS 
COMMISSION 

Sunshine Act Meeting; Deletion of 
Agenda Items From July 2, 2009, Open 
Meeting and Revised Sunshine Notice 

The following items have been 
deleted from the list of Agenda items 
scheduled for consideration at the July 
2, 2009, open meeting and previously 
listed in the Commission’s Notice of 
June 25, 2009. These items have been 
adopted by the Commission. 

Item No. Bureau Subject 

1 ......................... Office of Engineering and Technology .... Title: Amendment of the Commission’s Rules to Provide Spectrum for the Oper-
ation of Medical Body Area Networks (ET Docket No. 08–59). 

Summary: The Commission will consider a Notice of Proposed Rulemaking to al-
locate spectrum and establish service and technical rules for the operation of 
Medical Body Area Networks to monitor patients’ physiological data. 

2 ......................... Media ....................................................... Title: Amendment of Service and Eligibility Rules for FM Broadcast Stations (MB 
Docket No. 07–172; RM–11338). 

Summary: The Commission will consider a Report and Order concerning changes 
in the FM translator rules to allow AM broadcast stations to rebroadcast their 
signals on eligible FM translator stations. 

3 ......................... Wireless Tele-Communications ............... Title: Amendment of Part 101 of the Commission’s Rules to Accommodate 30 
Megahertz Channels in the 6525–6875 MHz Band (RM–11417), et al. 

Summary: The Commission will consider a Notice of Proposed Rulemaking ad-
dressing whether to provide licensees with authority to operate on channels 
with bandwidths up to 30 megahertz in the Upper 6 GHz band and whether to 
extend conditional authority to two additional channel pairs in the 23 GHz band, 
as well as an Order addressing a related waiver request. 

Revised Sunshine Notice 

The Meeting will include a 
presentation on the status of the 
Commission’s process for developing a 
National Broadband Plan. 

Federal Communications Commission. 
Marlene H. Dortch, 
Secretary. 
[FR Doc. E9–15820 Filed 6–30–09; 4:15 pm] 
BILLING CODE 6712–01–P 

FEDERAL RESERVE SYSTEM 

Formations of, Acquisitions by, and 
Mergers of Bank Holding Companies 

The companies listed in this notice 
have applied to the Board for approval, 
pursuant to the Bank Holding Company 
Act of 1956 (12 U.S.C. 1841 et seq.) 
(BHC Act), Regulation Y (12 CFR Part 
225), and all other applicable statutes 
and regulations to become a bank 

holding company and/or to acquire the 
assets or the ownership of, control of, or 
the power to vote shares of a bank or 
bank holding company and all of the 
banks and nonbanking companies 
owned by the bank holding company, 
including the companies listed below. 

The applications listed below, as well 
as other related filings required by the 
Board, are available for immediate 
inspection at the Federal Reserve Bank 
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indicated. The applications also will be 
available for inspection at the offices of 
the Board of Governors. Interested 
persons may express their views in 
writing on the standards enumerated in 
the BHC Act (12 U.S.C. 1842(c)). If the 
proposal also involves the acquisition of 
a nonbanking company, the review also 
includes whether the acquisition of the 
nonbanking company complies with the 
standards in section 4 of the BHC Act 
(12 U.S.C. 1843). Unless otherwise 
noted, nonbanking activities will be 
conducted throughout the United States. 
Additional information on all bank 
holding companies may be obtained 
from the National Information Center 
website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than July 27, 2009. 

A. Federal Reserve Bank of Boston 
(Richard Walker, Community Affairs 
Officer) P.O. Box 55882, Boston, 
Massachusetts 02106–2204: 

1. Conahasset Bancshares, MHC, and 
Conahasset Bancshares, Inc., both of 
Cohasset,Massachusetts; to become a 
mutual bank holding company and 
stock bank holding company, 
respectively,by acquiring Pilgrim Co– 
Operative Bank, Cohasset, 
Massachusetts. 

Board of Governors of the Federal 
Reserve System, June 29, 2009. 

Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E9–15617 Filed 7–1–09; 8:45 am] 
BILLING CODE 6210–01–S 

FEDERAL RESERVE SYSTEM 

Notice of Proposals to Engage in 
Permissible Nonbanking Activities or 
to Acquire Companies that are 
Engaged in Permissible Nonbanking 
Activities 

The companies listed in this notice 
have given notice under section 4 of the 
Bank Holding Company Act (12 U.S.C. 
1843) (BHC Act) and Regulation Y (12 
CFR Part 225) to engage de novo, or to 
acquire or control voting securities or 
assets of a company, including the 
companies listed below, that engages 
either directly or through a subsidiary or 
other company, in a nonbanking activity 
that is listed in § 225.28 of Regulation Y 
(12 CFR 225.28) or that the Board has 
determined by Order to be closely 
related to banking and permissible for 

bank holding companies. Unless 
otherwise noted, these activities will be 
conducted throughout the United States. 

Each notice is available for inspection 
at the Federal Reserve Bank indicated. 
The notice also will be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether the proposal complies 
with the standards of section 4 of the 
BHC Act. Additional information on all 
bank holding companies may be 
obtained from the National Information 
Center website at www.ffiec.gov/nic/. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than July 17, 2009. 

A. Federal Reserve Bank of San 
Francisco (Kenneth Binning, Vice 
President, Applications and 
Enforcement) 101 Market Street, San 
Francisco, California 94105–1579: 

1. Chinatrust Capital Corporation, 
Torrance, California, and Chinatrust 
Financial Holding Company, Ltd., and 
Chinatrust Commercial Bank, Ltd., both 
of Taipei, Taiwan; to engage directly in 
extending credit and servicing loans 
pursuant to section 225.28(b)(1) of 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, June 29, 2009. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 
[FR Doc. E9–15616 Filed 7–1–09; 8:45 am] 
BILLING CODE 6210–01–S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifier: CMS–R–5] 

Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 

AGENCY: Centers for Medicare & 
Medicaid Services. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 

estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Physician 
Certification/Recertification in Skilled 
Nursing Facilities (SNFs) Manual 
Instructions and Supporting Regulation 
in 42 CFR 424.20; Use: The Medicare 
program requires, as a condition for 
Medicare Part A payment for 
posthospital skilled nursing facility 
(SNF) services that a physician must 
certify and periodically recertify that a 
beneficiary requires an SNF level of 
care. The physician certification and 
recertification is intended to ensure that 
the beneficiary’s need for services has 
been established and then reviewed and 
updated at appropriate intervals. Form 
Number: CMS–R–5 (OMB#: 0938–0454); 
Frequency: Recordkeeping— 
occasionally; Affected Public: Private 
Sector; business or other for-profits and 
not-for-profit institutions; Number of 
Respondents: 5,167,993; Total Annual 
Responses: 5,167,993; Total Annual 
Hours: 661,265. (For policy questions 
regarding this collection contact Kia 
Sidbury at 410–786–7816. For all other 
issues call 410–786–1326.) 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received by the OMB desk officer at 
the address below, no later than 5 p.m. 
on August 3, 2009. 

OMB, Office of Information and 
Regulatory Affairs, Attention: CMS 
Desk Officer, Fax Number: (202) 395– 
6974, E-mail: 
OIRA_submission@omb.eop.gov. 

Dated: June 25, 2009. 

Michelle Shortt, 

Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E9–15525 Filed 7–1–09; 8:45 am] 

BILLING CODE 4120–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Medicare & Medicaid 
Services 

[Document Identifier: CMS–2552–10 and 
CMS–10097] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 

AGENCY: Centers for Medicare & 
Medicaid Service. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: Hospital and 
Health Care Complexes Cost Report and 
supporting Regulations in 42 CFR 
413.20 and 413.24; Use: Part A 
institutional providers participating in 
the Medicare program are required 
under sections 1815(a) and 
1861(v)(1)(A) of the Social Security Act 
to submit annual information to achieve 
settlement of costs for health care 
services rendered to Medicare 
beneficiaries. 42 CFR 413.20 states that 
the principles of cost reimbursement 
require that providers maintain 
sufficient financial records and 
statistical data for proper determination 
of cost payable under the program. The 
section also requires providers submit 
cost reports on an annual basis with 
reporting periods based on the 
provider’s accounting year. The cost 
report must be based on the provider’s 
financial and statistical records which 
must be capable of verification by 
qualified auditors. The cost data must 
be based on an approved method of cost 
finding and on the accrual basis of 
accounting. 

Part A institutional providers must 
provide adequate cost data to receive 
Medicare reimbursement (42 CFR 
413.24). Providers must submit the cost 
data to their Medicare Fiscal 
Intermediary (FI)/Medicare 
Administrative Contractor (MAC) 
through the Medicare cost report (MCR). 
CMS requests the Office of Management 
and Budget review and approve 
revisions made to the Hospital and 
Hospital Health Care Complex Cost 
Report FORM CMS–2552–10 (for cost 
reporting periods beginning on or after 
February 1, 2010) which replaces the 
existing FORM CMS–2552–96. 
Revisions made to update the forms 
currently in use are incorporated within 
this request for approval. Form Number: 
CMS–2552–10 (OMB#: 0938–0050); 
Frequency: Reporting—Yearly; Affected 
Public: Business or other for-profits and 
not-for-profit institutions; Number of 
Respondents: 6,168; Total Annual 
Responses: 6,168; Total Annual Hours: 
4,151,064. (For policy questions 
regarding this collection contact Nadia 
Massuda at 410–786–5834. For all other 
issues call 410–786–1326.) 

2. Type of Information Collection 
Request: Revision of a currently 
approved collection; Title of 
Information Collection: The Medicare 
Contractor Provider Satisfaction Survey 
(MCPSS); Use: Section 911 of the 
Medicare Prescription Drug, 
Improvement, and Modernization Act of 
2003 (MMA) mandated that CMS 
develop contract performance 
requirements and standards for 
measuring provider satisfaction. CMS 
developed the MCPSS to meet this 
requirement. Each year CMS obtains 
information from Medicare providers 
and suppliers via a survey about 
satisfaction, attitudes, and perceptions 
regarding the services provided by 
Medicare fee-for-service (FFS) 
contractors, i.e., carriers, fiscal 
intermediaries (FIs), regional home 
health intermediaries (RHHIs), durable 
medical equipment Medicare 
administrative contractors (DME MACs) 
and Part A/Part B MACs. The survey 
focuses on basic business functions 
provided by the Medicare contractors, 
such as provider inquiries, provider 
outreach and education, claims 
processing, appeals, provider 
enrollment, medical review, and 
provider audit and reimbursement. CMS 
uses the survey to monitor its 
contractors and to provide incentives for 
improved performance. 

CMS seeks to minimally revise the 
survey instrument for the 2010 
administration. CMS would like to 
obtain more focused feedback on the 
providers’ perception of their 

interactions with their contractor. By 
narrowing the focus of the questions, 
CMS can provide more specific 
feedback to the contractors in targeted 
areas of performance. Form Number: 
CMS–10097 (OMB#: 0938–0915); 
Frequency: Reporting—Yearly; Affected 
Public: Business or other for-profits and 
not-for-profit institutions; Number of 
Respondents: 25,000; Total Annual 
Responses: 25,000; Total Annual Hours: 
9,349. (For policy questions regarding 
this collection contact Teresa Mundell 
at 410–786–9176. For all other issues 
call 410–786–1326.) 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web Site 
at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786– 
1326. 

In commenting on the proposed 
information collections please reference 
the document identifier or OMB control 
number. To be assured consideration, 
comments and recommendations must 
be submitted in one of the following 
ways by August 31, 2009: 

1. Electronically. You may submit 
your comments electronically to http:// 
www.regulations.gov. Follow the 
instructions for ‘‘Comment or 
Submission’’ or ‘‘More Search Options’’ 
to find the information collection 
document(s) accepting comments. 

2. By regular mail. You may mail 
written comments to the following 
address: CMS, Office of Strategic 
Operations and Regulatory Affairs, 
Division of Regulations Development, 
Attention: Document Identifier/OMB 
Control Number, Room C4–26–05, 7500 
Security Boulevard, Baltimore, 
Maryland 21244–1850. 

Dated: June 25, 2009. 

Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E9–15526 Filed 7–1–09; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies 

AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
ACTION: Notice. 

SUMMARY: The Department of Health and 
Human Services (HHS) notifies Federal 
agencies of the laboratories currently 
certified to meet the standards of 
Subpart C of the Mandatory Guidelines 
for Federal Workplace Drug Testing 
Programs (Mandatory Guidelines). The 
Mandatory Guidelines were first 
published in the Federal Register on 
April 11, 1988 (53 FR 11970), and 
subsequently revised in the Federal 
Register on June 9, 1994 (59 FR 29908), 
on September 30, 1997 (62 FR 51118), 
and on April 13, 2004 (69 FR 19644). 

A notice listing all currently certified 
laboratories is published in the Federal 
Register during the first week of each 
month. If any laboratory’s certification 
is suspended or revoked, the laboratory 
will be omitted from subsequent lists 
until such time as it is restored to full 
certification under the Mandatory 
Guidelines. 

If any laboratory has withdrawn from 
the HHS National Laboratory 
Certification Program (NLCP) during the 
past month, it will be listed at the end, 
and will be omitted from the monthly 
listing thereafter. 

This notice is also available on the 
Internet at http:// 
www.workplace.samhsa.gov and http:// 
www.drugfreeworkplace.gov. 
FOR FURTHER INFORMATION CONTACT: Mrs. 
Giselle Hersh, Division of Workplace 
Programs, SAMHSA/CSAP, Room 2– 
1042, One Choke Cherry Road, 
Rockville, Maryland 20857; 240–276– 
2600 (voice), 240–276–2610 (fax). 
SUPPLEMENTARY INFORMATION: The 
Mandatory Guidelines were developed 
in accordance with Executive Order 
12564 and section 503 of Public Law 
100–71. Subpart C of the Mandatory 
Guidelines, ‘‘Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies,’’ sets strict 
standards that laboratories must meet in 
order to conduct drug and specimen 
validity tests on urine specimens for 
Federal agencies. To become certified, 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on-site inspection. To maintain that 

certification, a laboratory must 
participate in a quarterly performance 
testing program plus undergo periodic, 
on-site inspections. 

Laboratories which claim to be in the 
applicant stage of certification are not to 
be considered as meeting the minimum 
requirements described in the HHS 
Mandatory Guidelines. A laboratory 
must have its letter of certification from 
HHS/SAMHSA (formerly: HHS/NIDA) 
which attests that it has met minimum 
standards. 

In accordance with Subpart C of the 
Mandatory Guidelines dated April 13, 
2004 (69 FR 19644), the following 
laboratories meet the minimum 
standards to conduct drug and specimen 
validity tests on urine specimens: 
ACL Laboratories, 8901 W. Lincoln 

Ave., West Allis, WI 53227. 414–328– 
7840/800–877–7016 (Formerly: 
Bayshore Clinical Laboratory). 

ACM Medical Laboratory, Inc., 160 
Elmgrove Park, Rochester, NY 14624. 
585–429–2264. 

Advanced Toxicology Network, 3560 
Air Center Cove, Suite 101, Memphis, 
TN 38118. 901–794–5770/888–290– 
1150. 

Aegis Analytical Laboratories, 345 Hill 
Ave., Nashville, TN 37210. 615–255– 
2400 (Formerly: Aegis Sciences 
Corporation, Aegis Analytical 
Laboratories, Inc.). 

Baptist Medical Center-Toxicology 
Laboratory, 9601 I–630, Exit 7, Little 
Rock, AR 72205–7299. 501–202–2783 
(Formerly: Forensic Toxicology 
Laboratory Baptist Medical Center). 

Clendo Reference Laboratory, Avenue 
Santa Cruz #58, Bayamon, Puerto Rico 
00959. 787–620–9095. 

Clinical Reference Lab, 8433 Quivira 
Road, Lenexa, KS 66215–2802. 800– 
445–6917. 

Doctors Laboratory, Inc., 2906 Julia 
Drive, Valdosta, GA 31602. 229–671– 
2281. 

DrugScan, Inc., P.O. Box 2969, 1119 
Mearns Road, Warminster, PA 18974. 
215–674–9310. 

DynaLIFE Dx*, 10150–102 St., Suite 
200, Edmonton, Alberta, Canada T5J 
5E2. 780–451–3702/800–661–9876 
(Formerly: Dynacare Kasper Medical 
Laboratories). 

ElSohly Laboratories, Inc., 5 Industrial 
Park Drive, Oxford, MS 38655. 662– 
236–2609. 

Gamma-Dynacare Medical 
Laboratories*, A Division of the 
Gamma-Dynacare Laboratory 
Partnership, 245 Pall Mall Street, 
London, ONT, Canada N6A 1P4. 519– 
679–1630. 

Kroll Laboratory Specialists, Inc., 1111 
Newton St., Gretna, LA 70053. 504– 

361–8989/800–433–3823 (Formerly: 
Laboratory Specialists, Inc.). 

Kroll Laboratory Specialists, Inc., 450 
Southlake Blvd., Richmond, VA 
23236, 804–378–9130, (Formerly: 
Scientific Testing Laboratories, Inc.; 
Kroll Scientific Testing Laboratories, 
Inc.). 

Laboratory Corporation of America 
Holdings, 7207 N. Gessner Road, 
Houston, TX 77040. 713–856–8288/ 
800–800–2387. 

Laboratory Corporation of America 
Holdings, 69 First Ave., Raritan, NJ 
08869. 908–526–2400/800–437–4986 
(Formerly: Roche Biomedical 
Laboratories, Inc.). 

Laboratory Corporation of America 
Holdings, 1904 Alexander Drive, 
Research Triangle Park, NC 27709. 
919–572–6900/800–833–3984 
(Formerly: LabCorp Occupational 
Testing Services, Inc., CompuChem 
Laboratories, Inc.; CompuChem 
Laboratories, Inc., A Subsidiary of 
Roche Biomedical Laboratory; Roche 
CompuChem Laboratories, Inc., A 
Member of the Roche Group). 

Laboratory Corporation of America 
Holdings, 1120 Main Street, 
Southaven, MS 38671. 866–827–8042/ 
800–233–6339 (Formerly: LabCorp 
Occupational Testing Services, Inc.; 
MedExpress/National Laboratory 
Center). 

LabOne, Inc. d/b/a Quest Diagnostics, 
10101 Renner Blvd., Lenexa, KS 
66219. 913–888–3927/800–873–8845 
(Formerly: Quest Diagnostics 
Incorporated; LabOne, Inc.; Center for 
Laboratory Services, a Division of 
LabOne, Inc.). 

Maxxam Analytics*, 6740 Campobello 
Road, Mississauga, ON, Canada L5N 
2L8. 905–817–5700 (Formerly: 
Maxxam Analytics Inc., NOVAMANN 
(Ontario), Inc.). 

MedTox Laboratories, Inc., 402 W. 
County Road D, St. Paul, MN 55112. 
651–636–7466/800–832–3244. 

MetroLab-Legacy Laboratory Services, 
1225 NE 2nd Ave., Portland, OR 
97232. 503–413–5295/800–950–5295. 

Minneapolis Veterans Affairs Medical 
Center, Forensic Toxicology 
Laboratory, 1 Veterans Drive, 
Minneapolis, MN 55417. 612–725– 
2088. 

National Toxicology Laboratories, Inc., 
1100 California Ave., Bakersfield, CA 
93304. 661–322–4250/800–350–3515. 

One Source Toxicology Laboratory, Inc., 
1213 Genoa-Red Bluff, Pasadena, TX 
77504. 888–747–3774 (Formerly: 
University of Texas Medical Branch, 
Clinical Chemistry Division; UTMB 
Pathology-Toxicology Laboratory). 

Pacific Toxicology Laboratories, 9348 
DeSoto Ave., Chatsworth, CA 91311. 
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800–328–6942 (Formerly: Centinela 
Hospital Airport Toxicology 
Laboratory). 

Pathology Associates Medical 
Laboratories, 110 West Cliff Dr., 
Spokane, WA 99204. 509–755–8991/ 
800–541–7891x7. 

Phamatech, Inc., 10151 Barnes Canyon 
Road, San Diego, CA 92121. 858–643– 
5555. 

Quest Diagnostics Incorporated, 3175 
Presidential Dr., Atlanta, GA 30340. 
770–452–1590/800–729–6432 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories). 

Quest Diagnostics Incorporated, 400 
Egypt Road, Norristown, PA 19403. 
610–631–4600/877–642–2216 
(Formerly: SmithKline Beecham 
Clinical Laboratories; SmithKline Bio- 
Science Laboratories). 

Quest Diagnostics Incorporated, 7600 
Tyrone Ave., Van Nuys, CA 91405. 
866–370–6699/818–989–2521 
(Formerly: SmithKline Beecham 
Clinical Laboratories). 

S.E.D. Medical Laboratories, 5601 Office 
Blvd., Albuquerque, NM 87109. 505– 
727–6300/800–999–5227. 

South Bend Medical Foundation, Inc., 
530 N. Lafayette Blvd., South Bend, 
IN 46601. 574–234–4176 x276. 

Southwest Laboratories, 4625 E. Cotton 
Center Boulevard, Suite 177, Phoenix, 
AZ 85040. 602–438–8507/800–279– 
0027. 

St. Anthony Hospital Toxicology 
Laboratory, 1000 N. Lee St., 
Oklahoma City, OK 73101. 405–272– 
7052. 

STERLING Reference Laboratories, 2617 
East L Street, Tacoma, Washington 
98421. 800–442–0438. 

Toxicology & Drug Monitoring 
Laboratory, University of Missouri 
Hospital & Clinics, 301 Business Loop 
70 West, Suite 208, Columbia, MO 
65203. 573–882–1273. 

Toxicology Testing Service, Inc., 5426 
NW. 79th Ave., Miami, FL 33166. 
305–593–2260. 

U.S. Army Forensic Toxicology Drug 
Testing Laboratory, 2490 Wilson St., 
Fort George G. Meade, MD 20755– 
5235. 301–677–7085. 

*The Standards Council of Canada 
(SCC) voted to end its Laboratory 
Accreditation Program for Substance 
Abuse (LAPSA) effective May 12, 1998. 
Laboratories certified through that 
program were accredited to conduct 
forensic urine drug testing as required 
by U.S. Department of Transportation 
(DOT) regulations. As of that date, the 
certification of those accredited 
Canadian laboratories will continue 
under DOT authority. The responsibility 

for conducting quarterly performance 
testing plus periodic on-site inspections 
of those LAPSA-accredited laboratories 
was transferred to the U.S. HHS, with 
the HHS’ NLCP contractor continuing to 
have an active role in the performance 
testing and laboratory inspection 
processes. Other Canadian laboratories 
wishing to be considered for the NLCP 
may apply directly to the NLCP 
contractor just as U.S. laboratories do. 

Upon finding a Canadian laboratory to 
be qualified, HHS will recommend that 
DOT certify the laboratory (Federal 
Register, July 16, 1996) as meeting the 
minimum standards of the Mandatory 
Guidelines published in the Federal 
Register on April 13, 2004 (69 FR 
19644). After receiving DOT 
certification, the laboratory will be 
included in the monthly list of HHS- 
certified laboratories and participate in 
the NLCP certification maintenance 
program. 

Elaine Parry, 
Director, Office of Program Services, 
SAMHSA. 
[FR Doc. E9–15648 Filed 7–1–09; 8:45 am] 
BILLING CODE 4160–20–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2008–D–0339] 

Guidance for Industry on Updating 
Labeling for Susceptibility Test 
Information in Systemic Antibacterial 
Drug Products and Antimicrobial 
Susceptibility Testing Devices; 
Availability 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a guidance for industry 
entitled ‘‘Updating Labeling for 
Susceptibility Test Information in 
Systemic Antibacterial Drug Products 
and Antimicrobial Susceptibility 
Testing Devices.’’ The Food and Drug 
Administration Amendments Act of 
2007 (FDAAA) includes a requirement 
that FDA identify and periodically 
update susceptibility test interpretive 
criteria for antibacterial drug products 
and make those findings publicly 
available. This guidance describes how 
FDA will comply with the FDAAA 
requirement and procedures for 
application holders to update the 
labeling of antibacterial drug products 
and antimicrobial susceptibility testing 
(AST) devices. 

DATES: Submit written or electronic 
comments on agency guidances at any 
time. 
ADDRESSES: Submit written requests for 
single copies of this guidance to the 
Division of Drug Information, Center for 
Drug Evaluation and Research, Food 
and Drug Administration, 10903 New 
Hampshire Ave., Bldg. 51, rm. 2201, 
Silver Spring, MD 20993–0002 or the 
Division of Small Manufacturers 
Assistance (HFZ–220), Center for 
Devices and Radiological Health, Food 
and Drug Administration, 1350 Piccard 
Dr., Rockville, MD 20850–4307. Send 
one self-addressed adhesive label to 
assist that office in processing your 
requests. Submit written comments on 
the guidance to the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http:// 
www.regulations.gov. See the 
SUPPLEMENTARY INFORMATION section for 
electronic access to the guidance 
document. 
FOR FURTHER INFORMATION CONTACT: 

Regarding antibacterial drug 
products: Edward Cox, Center for 
Drug Evaluation and Research, 
Food and Drug Administration, 
10903 New Hampshire Ave., Bldg. 
22, rm. 6212, Silver Spring, MD 
20993–0002, 301–796–1300; or 

Regarding AST devices: Freddie 
Poole, Center for Devices and 
Radiological Health (HFZ–440), 
Food and Drug Administration, 
2098 Gaither Rd., Rockville, MD 
20850, 240–276–0712. 

SUPPLEMENTARY INFORMATION: 

I. Background 
FDA is announcing the availability of 

a guidance for industry entitled 
‘‘Updating Labeling for Susceptibility 
Test Information in Systemic 
Antibacterial Drug Products and 
Antimicrobial Susceptibility Testing 
Devices.’’ Antibacterial susceptibility 
testing is used to determine if bacteria 
that are isolated from a patient with an 
infection are likely to be killed or 
inhibited by a particular antibacterial 
drug product at the concentrations of 
the drug that are attainable at the site of 
infection using the dosing regimen(s) 
indicated in the drug product’s labeling. 
The results from antibacterial 
susceptibility testing generally 
categorize bacteria as ‘‘susceptible,’’ 
‘‘intermediate,’’ or ‘‘resistant’’ to each 
antibacterial drug tested. When 
available, culture and susceptibility 
testing results are one of the factors that 
physicians consider when selecting an 
antimicrobial drug product for treating a 
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patient. The numerical values generated 
by susceptibility testing to determine 
whether a particular microorganism is 
susceptible to a particular antimicrobial 
drug—the antimicrobial susceptibility 
test interpretive criteria—are commonly 
referred to as breakpoints. These 
breakpoints are specified in the 
antimicrobial drug product’s label. The 
antimicrobial susceptibility test 
interpretive criteria can be used to 
interpret results from either manual or 
automated AST devices. 

On September 27, 2007, FDAAA 
(Public Law 110–85) was signed into 
law. Section 1111 of FDAAA requires 
FDA to identify and periodically update 
susceptibility test interpretive criteria 
for antibacterial drug products and to 
make those findings publicly available. 
By enacting section 1111 of FDAAA, 
Congress recognized the importance of 
maintaining updated susceptibility test 
interpretive criteria. 

In the Federal Register of June 12, 
2008 (73 FR 33438), FDA issued a draft 
guidance entitled ‘‘Updating Labeling 
for Susceptibility Test Information in 
Systemic Antibacterial Drug Products 
and Antimicrobial Susceptibility 
Testing Devices.’’ The draft guidance 
described procedures for FDA, drug 
application holders, and AST device 
manufacturers to ensure that updated 
susceptibility test information is 
available to health care providers. The 
draft guidance explained that where 
appropriate, FDA intends to identify 
susceptibility test interpretive criteria, 
quality control parameters, and 
susceptibility test methods by 
recognizing annually, in a Federal 
Register notice, standards developed by 
one or more nationally or 
internationally recognized standard 
development organizations. The draft 
guidance described, for holders of 
applications for approved antibacterial 
drug products, the option of relying on 
such standards to update their product 
labeling. The draft guidance explained 
that the agency intends to make the 
updated information available by 
publicly posting changes to the drug 
product labeling within 30 days 
following approval of a supplement that 
includes a change to the Microbiology 
subsection of the product labeling. The 
draft guidance also described, for 
manufacturers of in vitro diagnostic 
AST devices, the process for updating 
the susceptibility test information in 
their labeling to conform with updated 
labeling for a relevant antibacterial drug 
product. 

FDA has carefully reviewed 
comments received on the draft 
guidance (11 comments were submitted 
to the public docket). This final version 

of the guidance reflects our 
consideration of these comments, as 
well as our experience updating the 
labeling of susceptibility test 
information in systemic antibacterial 
drug products and AST devices. Most of 
the changes to the guidance were made 
to clarify statements in the draft 
guidance. The following changes in the 
final version of the guidance are 
noteworthy: 

• The guidance clarifies that FDA is 
not imposing new requirements by 
recommending that drug application 
holders submit revised labeling or an 
explanation of why revisions are not 
needed within a specific time period 
after FDA recognizes a standard that is 
different from the information in the 
Microbiology subsection of the labeling 
for the application holder’s drug 
product. (See 21 CFR 201.56(a)(2).) 

• The agency revised the 
recommended time period for 
submitting revised labeling by 
extending the period from 60 days to 90 
days. 

Certain requests that the guidance 
provide greater detail regarding the 
procedures for updating in vitro AST 
devices have not been addressed in this 
guidance but will be addressed when 
FDA updates ‘‘Class II Special Controls 
Guidance Document: Antimicrobial 
Susceptibility Test (AST) Systems; 
Guidance for Industry and FDA.’’ This 
guidance is being issued consistent with 
FDA’s good guidance practices 
regulation (21 CFR 10.115). The 
guidance represents the agency’s current 
thinking on this topic. It does not create 
or confer any rights for or on any person 
and does not operate to bind FDA or the 
public. An alternative approach may be 
used if such approach satisfies the 
requirements of the applicable statutes 
and regulations. 

II. Comments 
Interested persons may submit to the 

Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments regarding this document. 
Submit a single copy of electronic 
comments or two paper copies of any 
mailed comments, except that 
individuals may submit one paper copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 

III. Paperwork Reduction Act of 1995 
This guidance contains information 

collection provisions that are subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 

Reduction Act of 1995 (44 U.S.C. 3501– 
3520). The collection of information in 
this guidance was approved under OMB 
control number 0910-0638. 

IV. Electronic Access 
Persons with access to the Internet 

may obtain the document at either 
http://www.fda.gov/Drugs/Guidance
ComplianceRegulatoryInformation/ 
Guidances/default.htm or http:// 
www.regulations.gov. 

Dated: June 26, 2009. 
David Horowitz, 
Assitant Commissioner for Policy 
[FR Doc. E9–15682 Filed 7–1–09; 8:45 am] 
BILLING CODE 4160–01–S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Environmental 
Health Sciences; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Environmental Health Sciences Special 
Emphasis Panel; Research Conference Grants 
with an Environmental Health Focus. 

Date: July 30, 2009. 
Time: 2 p.m. to 4:30 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: NIEHS/National Institutes of Health, 

Keystone Building, 530 Davis Drive, Research 
Triangle Park, NC 27709 (Telephone 
Conference Call). 

Contact Person: Linda K. Bass, PhD, 
Scientific Review Administrator, Scientific 
Review Branch, Division of Extramural 
Research and Training, Nat. Institute 
Environmental Health Sciences, P.O. Box 
12233, MD EC–30, Research Triangle Park, 
NC 27709. (919) 541–1307. 
bass@niehs.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.115, Biometry and Risk 
Estimation—Health Risks from 
Environmental Exposures; 93.142, NIEHS 
Hazardous Waste Worker Health and Safety 
Training; 93.143, NIEHS Superfund 
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Hazardous Substances—Basic Research and 
Education; 93.894, Resources and Manpower 
Development in the Environmental Health 
Sciences; 93.113, Biological Response to 
Environmental Health Hazards; 93.114, 
Applied Toxicological Research and Testing, 
National Institutes of Health, HHS) 

Dated: June 26, 2009. 
Anna Snouffer, 
Deputy Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E9–15689 Filed 7–1–09; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Center for Scientific Review; Notice of 
Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Informatics 
Training for Global Health. 

Date: July 13, 2009. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Doubletree Hotel Bethesda, 8120 

Wisconsin Avenue, Bethesda, MD 20814. 
Contact Person: Dan D. Gerendasy, PhD, 

Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5132, 
MSC 7843, Bethesda, MD 20892, 301–594– 
6830, gerendad@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Biology of 
Development and Aging SBIR/STTR Review. 

Date: July 13, 2009. 
Time: 1 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 

Contact Person: Dan D. Gerendasy, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 

Health, 6701 Rockledge Drive, Room 5132, 
MSC 7843, Bethesda, MD 20892, 301–594– 
6830, gerendad@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Member 
Conflicts: Integrative Neuroscience. 

Date: July 14–15, 2009. 
Time: 8 a.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Virtual Meeting). 

Contact Person: Brian Hoshaw, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5181, 
MSC 7844, Bethesda, MD 20892, 301–435– 
1033, hoshawb@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Member 
Conflict: Ethanol and Neurotoxicology. 

Date: July 15–16, 2009. 
Time: 8 a.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Christine L. Melchior, 
PhD, Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5176, 
MSC 7844, Bethesda, MD 20892, (301) 435– 
1713, melchioc@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; 
Neurodevices and Neuroimaging. 

Date: July 17, 2009. 
Time: 2 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Vilen A. Movsesyan, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4040M, 
MSC 7806, Bethesda, MD 20892, 301–402– 
7278, movsesyanv@csr.nih.gov. 

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Diversity 
Fellowships: Division of Translational and 
Clinical Sciences. 

Date: July 23, 2009. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Lee Rosen, PhD, Scientific 
Review Officer, Center for Scientific Review, 
National Institutes of Health, 6701 Rockledge 
Drive, Room 5116, MSC 7854, Bethesda, MD 
20892, (301) 435–1171, rosenl@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Infectious 
Disease Revision Grant Applications. 

Date: July 23–24, 2009. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Virtual Meeting). 

Contact Person: Alexander D. Politis, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3210, 
MSC 7808, Bethesda, MD 20892, (301) 435– 
1150, politisa@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; OBT 
Competitive Revision Applications. 

Date: July 23–24, 2009. 
Time: 1 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Cathleen L. Cooper, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4208, 
MSC 7812, Bethesda, MD 20892, 301–435– 
3566, cooperc@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Chronic 
Fatigue Syndrome, Fibromyalgia Syndrome, 
Temporomandibular Disorders. 

Date: July 28–29, 2009. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Lynn E. Luethke, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5166, 
MSC 7844, Bethesda, MD 20892, (301) 435– 
1018, luethkel@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel; Diabetes, 
Obesity, Nutrition and Reproductive 
Sciences. 

Date: July 30–31, 2009. 
Time: 8 a.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Bethesda North Marriott Hotel & 

Conference Center, 5701 Marinelli Road, 
Bethesda, MD 20852. 

Contact Person: Krish Krishnan, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6164, 
MSC 7892, Bethesda, MD 20892, (301) 435– 
1041, krishnak@csr.nih.gov. 
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Name of Committee: Center for Scientific 
Review Special Emphasis Panel; 
Developmental Pharmacology. 

Date: August 4–5, 2009. 
Time: 9 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892 
(Virtual Meeting). 

Contact Person: Janet M. Larkin, PhD, 
Scientific Review Officer, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 1102, 
MSC 7840, Bethesda, MD 20892, 310–435– 
1026, larkinja@csr.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393–93.396, 93.837–93.844, 
93.846–93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 

Dated: June 26, 2009. 
Anna Snouffer, 
Deputy Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E9–15687 Filed 7–1–09; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

[Docket No. FDA–2009–N–0664] 

Circulatory System Devices Panel of 
the Medical Devices Advisory 
Committee; Notice of Meeting 

AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 

This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). At least one portion of the 
meeting will be closed to the public. 

Name of Committee: Circulatory 
System Devices Panel of the Medical 
Devices Advisory Committee. 

General Function of the Committee: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues. 

Date and Time: The meeting will be 
held on July 22 and 23, 2009, from 8 
a.m. to 6 p.m. 

Location: Hilton Washington DC 
North/Gaithersburg, Salons A, B and C, 
620 Perry Pkwy., Gaithersburg, MD. 

Contact Person: James Swink, Center 
for Devices and Radiological Health 
(HFZ–450), Food and Drug 
Administration, 9200 Corporate Blvd., 
Rockville, MD 20850, 240–276–4050, or 
FDA Advisory Committee Information 
Line, 1–800–741–8138 (301–443–0572 
in the Washington, DC area), code 
3014512625. Please call the Information 

Line for up-to-date information on this 
meeting. A notice in the Federal 
Register about last minute modifications 
that impact a previously announced 
advisory committee meeting cannot 
always be published quickly enough to 
provide timely notice. Therefore, you 
should always check the agency’s Web 
site and call the appropriate advisory 
committee hot line/phone line to learn 
about possible modifications before 
coming to the meeting. 

Agenda: On July 22, 2009, the 
committee will discuss, make 
recommendations, and vote on a 
Humanitarian Device Exemption (HDE) 
application, sponsored by Medtronic, 
Inc., for the MEDTRONIC MELODY 
Transcatheter Pulmonary Valve (Model 
PB10) and MEDTRONIC ENSEMBLE 
Transcatheter Valve Delivery System 
(NU10). The MEDTRONIC MELODY 
Transcatheter Pulmonary Valve (Model 
PB10) and MEDTRONIC ENSEMBLE 
Transcatheter Valve Delivery System 
(NU10) is indicated for use in patients 
with the following clinical conditions: 

Regurgitant (insufficient or leaky) 
Right Ventricular Outflow Tract 
(RVOT)—The right ventricular 
outflow tract is that portion of the 
right ventricle leading up to the 
pulmonary valve and pulmonary 
artery. When the ventricles 
contract, blood moves along the 
outflow tract and through the 
pulmonary valve; blood then flows 
to the lungs where gas exchange 
takes place. 
Conduits—In the context of this 
device, a surgically implanted tube 
that allows blood to pass from the 
heart to the pulmonary arteries. 
• Stenotic (stiff valve leaflets that 
cannot open or close properly) 
RVOT conduits where the risk of 
worsening regurgitation is a relative 
contraindication to balloon 
dilatation or stenting. 
• Existence of a full 
(circumferential) RVOT conduit 
that was equal to or greater than 16 
millimeters (mm) in diameter when 
originally implanted. 

On July 23, 2009, from 8 a.m. to 10 
a.m., and from 1 p.m. to 6 p.m., the 
committee will discuss general 
questions about adhesion barriers for 
cardiovascular use. Some of these 
questions will focus on understanding 
the target population (pediatric and/or 
adult) that would benefit from these 
devices and the development of 
appropriate endpoints for a clinical 
trial. 

FDA intends to make background 
material available to the public no later 
than 2 business days before the meeting. 
If FDA is unable to post the background 

material on its Web site prior to the 
meeting, the background material will 
be made publicly available at the 
location of the advisory committee 
meeting, and the background material 
will be posted on FDA’s Web site after 
the meeting. Background material is 
available at http://www.fda.gov/ 
AdvisoryCommittees/Calendar/ 
default.htm, click on the year 2009, 
scroll down to the appropriate advisory 
committee link. 

Procedure: On July 22, 2009, from 8 
a.m. to 6 p.m., and on July 23, 2009, 
from 8 a.m. to 10 a.m. and from 1 p.m. 
to 6 p.m., the meeting is open to the 
public. Interested persons may present 
data, information, or views, orally or in 
writing, on issues pending before the 
committee. Written submissions may be 
made to the contact person on or before 
July 15, 2009. Oral presentations from 
the public will be scheduled 
approximately 30 minutes at the 
beginning of committee deliberations 
and approximately 30 minutes near the 
end of the deliberations. Those desiring 
to make formal oral presentations 
should notify the contact person and 
submit a brief statement of the general 
nature of the evidence or arguments 
they wish to present, the names and 
addresses of proposed participants, and 
an indication of the approximate time 
requested to make their presentation on 
or before July 7, 2009. Time allotted for 
each presentation may be limited. If the 
number of registrants requesting to 
speak is greater than can be reasonably 
accommodated during the scheduled 
open public hearing session, FDA may 
conduct a lottery to determine the 
speakers for the scheduled open public 
hearing session. The contact person will 
notify interested persons regarding their 
request to speak by July 8, 2009. 

Closed Presentation of Data: On July 
23, 2009, from 10 a.m. to 12 noon, the 
meeting will be closed to permit 
discussion and review of trade secret 
and confidential commercial 
information (5 U.S.C. 552b(c)(4)) related 
to the design of a potential clinical trial. 

Persons attending FDA’s advisory 
committee meetings are advised that the 
agency is not responsible for providing 
access to electrical outlets. 

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact AnnMarie 
Williams, Conference Management 
Staff, at 240–276–8932, at least 7 days 
in advance of the meeting.FDA is 
committed to the orderly conduct of its 
advisory committee meetings. Please 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00057 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31744 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

visit our Web site at http://www.fda.gov/ 
AdvisoryCommittees/ 
AboutAdvisoryCommittees/ 
ucm111462.htm for procedures on 
public conduct during advisory 
committee meetings. 

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2). 

Dated: June 26, 2009. 
Randall W. Lutter, 
Deputy Commissioner for Policy. 
[FR Doc. E9–15680 Filed 7–1–09; 8:45 am] 
BILLING CODE 4160–01–S 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Eunice Kennedy Shriver National 
Institute of Child Health and Human 
Development; Amended Notice of 
Meeting 

Notice is hereby given of a change in 
the meeting of the National Institute of 
Child Health and Human Development 
Special Emphasis Panel, July 14, 2009, 
1 p.m. to July 14, 2009, 4:30 p.m., 
National Institutes of Health, 6100 
Executive Boulevard, Rockville, MD 
20852 which was published in the 
Federal Register on July 22, 2009, 74 FR 
29499. 

The meeting date has been changed to 
July 23, 2009, 1 p.m. to July 23, 2009, 
4:30 p.m. The meeting is closed to the 
public. 

Dated: June 26, 2009. 
Anna Snouffer, 
Deputy Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E9–15672 Filed 7–1–09; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. App.), notice is 
hereby given of the following meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 

and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; Recovery Act Limited 
Competition for NIH Grants: Research and 
Research Infrastructure ‘‘Grand 
Opportunities’’ (RC2)–2. 

Date: July 30, 2009. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6700B 

Rockledge Drive, Bethesda, MD 20817 
(Telephone Conference Call). 

Contact Person: B. Duane Price, PhD, 
Scientific Review Officer, Scientific Review 
Program, DHHS/NIH/NIAID/DEA, Room 
3139, 6700B Rockledge Drive, MSC 7616, 
Bethesda, MD 20892–7616, 301–496–2550, 
pricebd@niaid.nih.gov. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel; Recovery Act Limited 
Competition for NIH Grants: Research and 
Research Infrastructure ‘‘Grand 
Opportunities’’ (RC2)–1. 

Date: July 31, 2009. 
Time: 12 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6700B 

Rockledge Drive, Bethesda, MD 20817 
(Telephone Conference Call). 

Contact Person: B. Duane Price, PhD, 
Scientific Review Officer, Scientific Review 
Program, DHHS/NIH/NIAID/DEA, Room 
3139, 6700B Rockledge Drive, MSC 7616, 
Bethesda, MD 20892–7616, 301–496–2550, 
pricebd@niaid.nih.gov. 
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 

Dated: June 26, 2009. 
Anna Snouffer, 
Deputy Director, Office of Federal Advisory 
Committee Policy. 
[FR Doc. E9–15671 Filed 7–1–09; 8:45 am] 
BILLING CODE 4140–01–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–3305– 
EM; Docket ID FEMA–2008–0018] 

Oklahoma; Amendment No. 1 to Notice 
of an Emergency Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of an emergency declaration for the 
State of Oklahoma (FEMA–3305–EM), 
dated June 23, 2009, and related 
determinations. 
DATES: Effective Date: June 23, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 
SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management Agency 
(FEMA) hereby gives notice that 
pursuant to the authority vested in the 
Administrator, under Executive Order 
12148, as amended, Kenneth R. 
Tingman, of FEMA is appointed to act 
as the Federal Coordinating Officer for 
this emergency. 

This action terminates the 
appointment of Douglas G. Mayne as 
Federal Coordinating Officer for this 
emergency. 

The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

W. Craig Fugate, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E9–15675 Filed 7–1–09; 8:45 am] 
BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–1841– 
DR; Docket ID FEMA–2008–0018] 

Kentucky; Amendment No. 2 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
Commonwealth of Kentucky (FEMA– 
1841–DR), dated May 29, 2009, and 
related determinations. 
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DATES: Effective Date: June 25, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 
SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
Commonwealth of Kentucky is hereby 
amended to include the following areas 
among those areas determined to have 
been adversely affected by the event 
declared a major disaster by the 
President in his declaration of May 29, 
2009. 

Estill and Fulton Counties for Public 
Assistance. 
The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households In Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant. 

W. Craig Fugate, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E9–15677 Filed 7–1–09; 8:45 am] 
BILLING CODE 9111–23–P 

DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

[Internal Agency Docket No. FEMA–1842– 
DR; Docket ID FEMA–2008–0018] 

Alabama; Amendment No. 2 to Notice 
of a Major Disaster Declaration 

AGENCY: Federal Emergency 
Management Agency, DHS. 
ACTION: Notice. 

SUMMARY: This notice amends the notice 
of a major disaster declaration for the 
State of Alabama (FEMA–1842–DR), 
dated June 3, 2009, and related 
determinations. 

DATES: Effective Date: June 25, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Peggy Miller, Disaster Assistance 
Directorate, Federal Emergency 
Management Agency, 500 C Street, SW., 
Washington, DC 20472, (202) 646–3886. 

SUPPLEMENTARY INFORMATION: The notice 
of a major disaster declaration for the 
State of Alabama is hereby amended to 
include the following area among those 
areas determined to have been adversely 
affected by the event declared a major 
disaster by the President in his 
declaration of June 3, 2009. 

Bullock County for Individual Assistance 
(already designated for Public Assistance). 
(The following Catalog of Federal Domestic 
Assistance Numbers (CFDA) are to be used 
for reporting and drawing funds: 97.030, 
Community Disaster Loans; 97.031, Cora 
Brown Fund; 97.032, Crisis Counseling; 
97.033, Disaster Legal Services; 97.034, 
Disaster Unemployment Assistance (DUA); 
97.046, Fire Management Assistance Grant; 
97.048, Disaster Housing Assistance to 
Individuals and Households in Presidentially 
Declared Disaster Areas; 97.049, 
Presidentially Declared Disaster Assistance— 
Disaster Housing Operations for Individuals 
and Households; 97.050, Presidentially 
Declared Disaster Assistance to Individuals 
and Households—Other Needs; 97.036, 
Disaster Grants—Public Assistance 
(Presidentially Declared Disasters); 97.039, 
Hazard Mitigation Grant.) 

W. Craig Fugate, 
Administrator, Federal Emergency 
Management Agency. 
[FR Doc. E9–15678 Filed 7–1–09; 8:45 am] 
BILLING CODE 9110–23–P 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–5280–N–25] 

Federal Property Suitable as Facilities 
To Assist the Homeless 

AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
ACTION: Notice. 

SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 
DATES: Effective Date: July 2, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Room 7262, Washington, 
DC 20410; telephone (202) 708–1234; 
TTY number for the hearing- and 
speech-impaired (202) 708–2565 (these 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 800–927–7588. 
SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88–2503–OG (D.D.C.), HUD 

publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 

Dated: June 25, 2009. 
Mark R. Johnston, 
Deputy Assistant Secretary for Special Needs. 
[FR Doc. E9–15477 Filed 7–1–09; 8:45 am] 
BILLING CODE 4210–67–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[F–21901–98; AK–964–1410–KC–P] 

Alaska Native Claims Selection 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of decision approving 
lands for conveyance. 

SUMMARY: As required by 43 CFR 
2650.7(d), notice is hereby given that an 
appealable decision approving the 
surface and subsurface estates in certain 
lands for conveyance pursuant to the 
Alaska Native Claims Settlement Act 
will be issued to Doyon, Limited. The 
lands are in the vicinity of Huslia, 
Alaska, and are located in: 

Kateel River Meridian, Alaska 
T. 9 N., R. 14 E., 

Secs. 1 to 36, inclusive. 
Containing approximately 22,585 acres. 
Aggregating approximately 22,585 acres. 

Notice of the decision will also be 
published four times in the Fairbanks 
Daily News-Miner. 
DATES: The time limits for filing an 
appeal are: 

1. Any party claiming a property 
interest which is adversely affected by 
the decision shall have until August 3, 
2009 to file an appeal. 

2. Parties receiving service of the 
decision by certified mail shall have 30 
days from the date of receipt to file an 
appeal. 

Parties who do not file an appeal in 
accordance with the requirements of 43 
CFR part 4, Subpart E, shall be deemed 
to have waived their rights. 
ADDRESSES: A copy of the decision may 
be obtained from: Bureau of Land 
Management, Alaska State Office, 222 
West Seventh Avenue, #13, Anchorage, 
Alaska 99513–7504. 
FOR FURTHER INFORMATION CONTACT: The 
Bureau of Land Management by phone 
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at 907–271–5960, or by e-mail at 
ak.blm.conveyance@ak.blm.gov. Persons 
who use a telecommunication device 
(TTD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877– 
8330, 24 hours a day, seven days a 
week, to contact the Bureau of Land 
Management. 

Jason Robinson, 
Land Law Examiner, Land Transfer 
Adjudication I. 
[FR Doc. E9–15653 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–JA–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[F–14948–A, F–14948–A2; AK–965–1410– 
KC–P] 

Alaska Native Claims Selection 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of decision approving 
lands for conveyance. 

SUMMARY: As required by 43 CFR 
2650.7(d), notice is hereby given that an 
appealable decision approving the 
surface estate of certain lands for 
conveyance pursuant to the Alaska 
Native Claims Settlement Act will be 
issued to Nunakauiak Yupik 
Corporation. The lands are in the 
vicinity of Toksook Bay, Alaska, and are 
located in: 

Seward Meridian, Alaska 

T. 6 N., R. 82 W., 
Sec. 13; 
Secs. 23 to 28, inclusive; 
Secs. 31 to 36, inclusive. 
Containing approximately 6,039 acres. 

T. 7 N., R. 88 W., 
Secs. 1 and 2. 
Containing approximately 1,280 acres. 

T. 3 N., R. 89 W., 
Secs. 22 to 36, inclusive. 
Containing approximately 8,762 acres. 

T. 3 N., R. 90 W., 
Secs. 25, 35, and 36. 
Containing approximately 1,523 acres. 
Total aggregate is approximately 17,604 

acres. 

A portion of the subsurface estate in 
these lands will be conveyed to Calista 
Corporation when the surface estate is 
conveyed to Nunakauiak Yupik 
Corporation. The remaining lands lie 
within Clarence Rhode National 
Wildlife Range, established January 20, 
1969. The subsurface estate in the refuge 
lands will be reserved to the United 
States at the time of conveyance. Notice 
of the decision will also be published 
four times in the Tundra Drums. 

DATES: The time limits for filing an 
appeal are: 

1. Any party claiming a property 
interest which is adversely affected by 
the decision shall have until August 3, 
2009 to file an appeal. 

2. Parties receiving service of the 
decision by certified mail shall have 30 
days from the date of receipt to file an 
appeal. 

Parties who do not file an appeal in 
accordance with the requirements of 43 
CFR Part 4, Subpart E, shall be deemed 
to have waived their rights. 
ADDRESSES: A copy of the decision may 
be obtained from: Bureau of Land 
Management, Alaska State Office, 222 
West Seventh Avenue, #13, Anchorage, 
Alaska 99513–7504. 
FOR FURTHER INFORMATION CONTACT: The 
Bureau of Land Management by phone 
at 907–271–5960, or by e-mail at 
ak.blm.conveyance@ak.blm.gov. Persons 
who use a telecommunication device 
(TTD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877– 
8330, 24 hours a day, seven days a 
week, to contact the Bureau of Land 
Management. 

Robert Childers, 
Land Law Examiner, Land Transfer 
Adjudication II Branch. 
[FR Doc. E9–15652 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–JA–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[F–14932–A, F–14932–C, F–14932–D, F– 
14932–E, and F–14932–F; AK–965–1410– 
KC–P] 

Alaska Native Claims Selection 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of decision approving 
lands for conveyance. 

SUMMARY: As required by 43 CFR 
2650.7(d), notice is hereby given that an 
appealable decision approving the 
surface estate of certain lands for 
conveyance pursuant to the Alaska 
Native Claims Settlement Act will be 
issued to Shaktoolik Native Corporation. 
The lands are in the vicinity of 
Shaktoolik, Alaska and are located in: 
Lot 2, Tract 1, U.S. Survey No. 3779, Alaska. 

Containing 0.08 acres. 

Kateel River Meridian, Alaska 
T. 11 S., R. 11 W., 

Secs. 1 to 4, inclusive; 
Secs. 11, 12, and 13; 
Secs. 19 to 28, inclusive. 
Containing approximately 9,541 acres. 

T. 14 S., R. 11 W., 

Secs. 29 to 32, inclusive. 

Containing approximately 2,508 acres. 

T. 15 S., R. 11 W., 
Secs. 6 and 7. 

Containing 1,227.47 acres. 

T. 12 S., R. 12 W., 
Secs. 5, 8, and 17. 

Containing 1,920 acres. 

T. 15 S., R. 12 W., 
Secs. 1, 12, 13, 24, 25, and 36. 

Containing approximately 1,780 acres. 

T. 13 S., R. 13 W., 
Secs. 5, 6, and 9. 

Containing approximately 148 acres. 

T. 15 S., R. 13 W., 
Secs. 31 and 32. 

Containing 57 acres. 

Total Aggregating of sec. 12(a) is 
approximately 17,181 acres. 

The subsurface estate in these lands 
will be conveyed to Bering Straits 
Native Corporation when the surface 
estate is conveyed to Shaktoolik Native 
Corporation. Notice of the decision will 
also be published four times in the 
Nome, Nugget. 

DATES: The time limits for filing an 
appeal are: 

1. Any party claiming a property 
interest which is adversely affected by 
the decision shall have until August 3, 
2009 to file an appeal. 

2. Parties receiving service of the 
decision by certified mail shall have 30 
days from the date of receipt to file an 
appeal. 

Parties who do not file an appeal in 
accordance with the requirements of 43 
CFR part 4, subpart E, shall be deemed 
to have waived their rights. 

ADDRESSES: A copy of the decision may 
be obtained from: Bureau of Land 
Management, Alaska State Office, 222 
West Seventh Avenue, #13, Anchorage, 
Alaska 99513–7504. 

FOR FURTHER INFORMATION CONTACT: The 
Bureau of Land Management by phone 
at 907–271–5960, or by e-mail at 
ak.blm.conveyance@ak.blm.gov. Persons 
who use a telecommunication device 
(TTD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877– 
8330, 24 hours a day, seven days a 
week, to contact the Bureau of Land 
Management. 

Eileen Ford, 
Land Transfer Resolution Specialist, Land 
Transfer Adjudication II Branch. 
[FR Doc. E9–15654 Filed 7–1–09; 8:45 am] 

BILLING CODE 4310–JA–P 
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DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[F–21901–36, F–221901–37, F–21901–38, F– 
21901–39, F–21901–40, F–21905–46; AK– 
964–1410–KC–P] 

Alaska Native Claims Selection 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of decision approving 
lands for conveyance. 

SUMMARY: As required by 43 CFR 
2650.7(d), notice is hereby given that an 
appealable decision approving the 
surface and subsurface estates in certain 
lands for conveyance pursuant to the 
Alaska Native Claims Settlement Act 
will be issued to Doyon, Limited. The 
lands are in the vicinity of Tanana, 
Alaska, and are located in: 

Fairbanks Meridian, Alaska 

T. 6 N., R. 17 W., 
Secs. 5, 7, and 8. 
Containing approximately 1,898 acres. 

T. 5 N., R. 18 W., 
Secs. 2 to 6, inclusive. 
Containing approximately 3,188 acres. 

T. 6 N., R. 18 W., 
Secs. 1 to 12, inclusive; 
Secs. 14 to 23, inclusive; 
Secs. 26 to 35, inclusive. 
Containing approximately 20,364 acres. 

T. 5 N., R. 19 W., 
Secs. 1 to 6, inclusive. 
Containing approximately 3,828 acres. 

T. 6 N., R. 19 W., 
Secs. 1 and 2; 
Secs. 11 to 14, inclusive; 
Secs. 23 to 26, inclusive; 
Secs. 35 and 36. 
Containing approximately 7,680 acres. 
Aggregating approximately 36,958 acres. 

Notice of the decision will also be 
published four times in the Fairbanks 
Daily News-Miner. 
DATES: The time limits for filing an 
appeal are: 

1. Any party claiming a property 
interest which is adversely affected by 
the decision shall have until August 3, 
2009 to file an appeal. 

2. Parties receiving service of the 
decision by certified mail shall have 30 
days from the date of receipt to file an 
appeal. 

Parties who do not file an appeal in 
accordance with the requirements of 43 
CFR Part 4, Subpart E, shall be deemed 
to have waived their rights. 
ADDRESSES: A copy of the decision may 
be obtained from: Bureau of Land 
Management, Alaska State Office, 222 
West Seventh Avenue, #13, Anchorage, 
Alaska 99513–7504. 

FOR FURTHER INFORMATION CONTACT: The 
Bureau of Land Management by phone 
at 907–271–5960, or by e-mail at 
ak.blm.conveyance@ak.blm.gov. Persons 
who use a telecommunication device 
(TTD) may call the Federal Information 
Relay Service (FIRS) at 1–800–877– 
8330, 24 hours a day, seven days a 
week, to contact the Bureau of Land 
Management. 

Jason Robinson, 
Land Law Examiner, Land Transfer 
Adjudication I. 
[FR Doc. E9–15664 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–JA–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Draft Environmental Impact Statement 
for the Soboba Band of Luiseño 
Indians’ Proposed 534-Acre Trust 
Acquisition and Casino Project, 
Riverside County, California 

AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Notice of availability. 

SUMMARY: This notice advises the public 
that the Bureau of Indian Affairs (BIA) 
as lead agency, with the Soboba Band of 
Luiseño Indians (Tribe), City of San 
Jacinto and U.S. Environmental 
Protection Agency (EPA) as cooperating 
agencies, intends to file a Draft 
Environmental Impact Statement (DEIS) 
with the EPA for the Tribe’s proposed 
534.91± acre trust acquisition and 
subsequent construction of a hotel/ 
casino project to be located within the 
City of San Jacinto, Riverside County, 
California, and that the DEIS is now 
available for public review and 
comment. This notice provides a 75-day 
public comment period and thereby 
grants a 30-day extension to the normal 
45-day public comment period. 
DATES: The DEIS will be available for 
public comment beginning July 2, 2009. 
Written comments on the DEIS must 
arrive by September 15, 2009. A public 
hearing will be held on Wednesday, 
August 5, 2009 starting at 6 p.m. to 9 
p.m. or until the last public comment is 
received. 
ADDRESSES: You may mail or hand-carry 
written comments to Dale Morris, 
Regional Director, Pacific Region, 
Bureau of Indian Affairs 2800 Cottage 
Way, Sacramento, California 95825. 

The public hearing will be held at: 
Hemet Public Library, 2nd Floor, 300 E. 
Latham, Hemet, CA 92543 

See SUPPLEMENTARY INFORMATION for 
locations where the DEIS will be 

available for review and instructions for 
submitting comments. 
FOR FURTHER INFORMATION CONTACT: John 
Rydzik, (916) 978–6051. 
SUPPLEMENTARY INFORMATION: The 
Soboba Band of Luiseño Indians (Tribe) 
has requested the BIA to acquire 34 
parcels totaling 534.91± acres of land 
currently held in fee by the Tribe into 
trust, of which the Tribe proposes to 
develop approximately 55 acres into a 
destination hotel/casino complex. The 
Tribe proposes to relocate its existing 
casino, which presently resides on trust 
lands, to the project site. In addition to 
the fee-to-trust action and casino 
relocation, the proposed action also 
includes the development of a 300-room 
hotel, casino, restaurants, retail 
establishments, a convention center, an 
events arena, and a spa and fitness 
center, within a 729,500± square-foot 
complex. The proposed developments 
also include a Tribal fire station, and a 
12-pump gas station with a 6,000 
square-foot convenience store. 

Approximately 300 acres (56 percent) 
of the project site is incorporated in the 
City of San Jacinto, California, while the 
remainder is within unincorporated 
Riverside County, California. The 
proposed hotel and casino complex 
would be generally located at the 
intersection of Soboba Road and Lake 
Park Drive and abut the existing Soboba 
Springs Country Club. Lake Park Drive 
may or may not be realigned as part of 
the proposed action contingent upon 
consultation with the City of San 
Jacinto. 

The BIA, serving as the lead agency 
for compliance with the National 
Environmental Policy Act (NEPA), 
published a Notice of Intent (NOI) to 
prepare the EIS for the proposed action 
in the Federal Register on December 14, 
2007. The EPA and the City of San 
Jacinto have accepted invitations to be 
cooperating agencies, as entities having 
jurisdiction by law or special expertise 
relevant to environmental issues. 

BIA held a public scoping meeting on 
January 8, 2008, at the Hemet Public 
Library in Hemet, California. From that 
scoping meeting, a range of project 
alternatives were developed and 
subsequently analyzed in the DEIS, 
including: (1) Proposed Action A— 
Hotel/Casino Complex with 
Realignment of Lake Park Drive; (2) 
Proposed Action B—Hotel/Casino 
Complex without Realignment of Lake 
Park Drive; (3) Reduced Hotel/Casino 
Complex; (4) Hotel and Convention 
Center (No Casino Relocation); (5) 
Commercial Enterprise (No Casino or 
Hotel); and (6) No Action alternative. 
Environmental issues addressed in the 
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DEIS include land resources; water 
resources; air quality; biological 
resources; cultural resources; economic 
and socioeconomic conditions; resource 
use patterns; public services; other 
values including noise, hazardous 
materials, and visual resources; 
cumulative effects; indirect effects; 
growth inducing effects; and mitigation 
measures. 

Directions for Submitting Comments 

Please include your name, return 
address, and the caption: ‘‘DEIS 
Comments, Soboba Band of Luiseño 
Indians’ Casino Project,’’ on the first 
page of your written comments and 
submit comments to the BIA address 
listed in the ADDRESSES section of this 
notice. 

Public Availability of the DEIS 

The DEIS will be available for review 
at: 

• The San Jacinto Public Library, 500 
Idyllwild Dr., San Jacinto, CA 92583, 
telephone (951) 654–8635; and 

• The Hemet Public Library, 2nd 
Floor, 300 E. Latham, Hemet, CA 92543, 
telephone (951) 765–2440. 
The DEIS is also available on the 
following Web site: http:// 
team.entrix.com/clientsite/soboba.nsf. 

To obtain a compact disk copy of the 
DEIS, please provide your name and 
address in writing to: Chief, Division of 
Environmental, Cultural Resource 
Management and Safety, Pacific 
Regional Office, Bureau of Indian 
Affairs, 2800 Cottage Way, Room W 
2820, Sacramento, CA 95825 or call the 
number listed in the FOR FURTHER 
INFORMATION CONTACT section of this 
notice. Individual paper copies of the 
DEIS can be provided upon payment of 
the applicable printing cost for the 
number of copies requested. 

Public Comment Availability 

Written comments, including the 
names and addresses of respondents, 
will be available for public review at the 
BIA address shown in the ADDRESSES 
section, during regular business hours, 8 
a.m. to 4:30 p.m., Monday through 
Friday, except holidays. Before 
including your address, phone number, 
e-mail address, or other personal 
identifying information in your 
comment, you should be aware that 
your entire comment—including your 
personal identifying information—may 
be made publicly available at any time. 
While you can ask us in your comment 
to withhold your personal identifying 
information from public review, we 
cannot guarantee that we will be able to 
do so. 

Authority 

This notice is published pursuant to 
section 1503.1 of the Council of 
Environmental Quality Regulations (40 
CFR parts 1500 through 1508) 
implementing the procedural 
requirements of the NEPA of 1969, as 
amended (42 U.S.C. 4371 et seq.), 
Department of the Interior Manual (516 
DM 1–6) and is in the exercise of 
authority delegated to the Principal 
Deputy Assistant Secretary—Indian 
Affairs by 209 DM 8.1. 

Dated: June 11, 2009. 
Larry Echo Hawk, 
Assistant Secretary—Indian Affairs. 
[FR Doc. E9–15435 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[ES–956–1420–BJ; Group No. 553, 
Minnesota] 

Eastern States: Filing of Plat of Survey 

AGENCY: Bureau of Land Management, 
Interior 
ACTION: Notice of filing of plats of 
survey; Minnesota. 

SUMMARY: The Bureau of Land 
Management (BLM) will file the plats of 
survey of the lands described below in 
the BLM-Eastern States office in 
Springfield, Virginia, 30 calendar days 
from the date of publication in the 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, 7450 
Boston Boulevard, Springfield, Virginia 
22153. Attn: Cadastral Survey. 
SUPPLEMENTARY INFORMATION: This 
survey was requested by the Bureau of 
Land Management, Eastern States, 
Division of Lands and Renewable 
Resources, Milwaukee Field Office. 

The lands surveyed are: 

Fourth Principal Meridian, Minnesota 

The plat of survey represents the 
survey of an island in Kabetogama Lake, 
designated Tract No. 37, Township 69 
North, Range 20 West, of the Fourth 
Principal Meridian, in the State of 
Minnesota, and was accepted June 5, 
2009. 

The plat of survey represents the 
survey of an island in Kabetogama Lake, 
designated Tract No. 37, Township 69 
North, Range 21 West, of the Fourth 
Principal Meridian, in the State of 
Minnesota, and was accepted June 5, 
2009. 

We will place copies of the plats we 
described in the open files. They will be 

available to the public as a matter of 
information. 

If BLM receives a protest against a 
survey, as shown on the plat, prior to 
the date of the official filing, we will 
stay the filing pending our 
consideration of the protest. 

We will not officially file the plats 
until the day after we have accepted or 
dismissed all protests and they have 
become final, including decisions on 
appeals. 

Dated: June 23, 2009. 
Dominica Van Koten, 
Chief Cadastral Surveyor. 
[FR Doc. E9–15662 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–GJ–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[LLNM920000 L13100000 FI0000; NMNM– 
96574] 

Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease NMNM 
96574 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of reinstatement of 
terminated oil and gas lease. 

SUMMARY: Under the Class II provisions 
of Title IV, Public Law 97–451, the 
Bureau of Land Management (BLM) 
received a petition for reinstatement of 
oil and gas lease NMNM 96574 from the 
lessee, OXY USA, Inc., for lands in Lea 
County, New Mexico. The petition was 
filed on time and was accompanied by 
all the rentals due since the date the 
lease terminated under the law. 
FOR FURTHER INFORMATION CONTACT: 
Margie Dupre, Bureau of Land 
Management, New Mexico State Office, 
P.O. Box 27115, Santa Fe, New Mexico 
87502 or at (505) 438–7520. 
SUPPLEMENTARY INFORMATION: No valid 
lease has been issued that affects the 
lands. The lessee agrees to new lease 
terms for rentals and royalties of $10.00 
per acre or fraction thereof, per year, 
and 162⁄3 percent, respectively. The 
lessee paid the required $500.00 
administrative fee for the reinstatement 
of the lease and $166.00 cost for 
publishing this Notice in the Federal 
Register. The lessee met all the 
requirements for reinstatement of the 
lease as set out in Section 31(d) and (e) 
of the Mineral Leasing Act of 1920 (30 
U.S.C. 188). We are proposing to 
reinstate lease NMNM 96574, effective 
the date of termination, October 1, 2008, 
under the original terms and conditions 
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of the lease and the increased rental and 
royalty rates cited above. 

Margie Dupre, 
Land Law Examiner, Fluids Adjudication 
Team. 
[FR Doc. E9–15655 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–FB–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[NM–920–1310–08; OKNM 119294] 

Notice of Proposed Reinstatement of 
Terminated Oil and Gas Lease OKNM 
119294 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of reinstatement of 
terminated oil and gas lease. 

SUMMARY: Under the Class II provisions 
of Title IV, Public Law 97–451, The 
Bureau of Land Management (BLM) 
received a petition for reinstatement of 
oil and gas lease OKNM 119294 from 
the lessee, Plano Petroleum, LLC, for 
lands in Ellis County, Oklahoma. The 
petition was filed on time and was 
accompanied by all the rentals due 
since the date the lease terminated 
under the law. 

FOR FURTHER INFORMATION CONTACT: 
Margie Dupre, BLM, New Mexico State 
Office, at (505) 438–7520. 

SUPPLEMENTARY INFORMATION: No valid 
lease has been issued that affects the 
lands. The lessee agrees to new lease 
terms for rentals and royalties of $10.00 
per acre or fraction thereof, per year, 
and 162⁄3 percent, respectively. The 
lessee paid the required $500.00 
administrative fee for the reinstatement 
of the lease and $166.00 cost for 
publishing this Notice in the Federal 
Register. The lessee met all the 
requirements for reinstatement of the 
lease as set out in Section 31(d) and (e) 
of the Mineral Leasing Act of 1920 (30 
U.S.C. 188). We are proposing to 
reinstate lease OKNM 119294, effective 
the date of termination, December 1, 
2008, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Dated: March 18, 2009. 
Margie Dupre, 
Land Law Examiner, Fluids Adjudication 
Team. 
[FR Doc. E9–15657 Filed 7–1–09; 8:45 am] 
BILLING CODE 1310–FI–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[WY–923–1310–FI; WYW164394] 

Wyoming: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease. 

SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2–3(a) and (b)(2), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from Rancher 
Energy Corp for Competitive oil and gas 
lease WYW164394 for land in Converse 
County, Wyoming. The petition was 
filed on time and was accompanied by 
all the rentals due since the date the 
lease terminated under the law. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Julie L. 
Weaver, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775–6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 
$10.00 per acre, or fraction thereof, per 
year, and 162⁄3 percent, respectively. 
The lessee has paid the required $500 
administrative fee and $163 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
Sections 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW164394 effective October 1, 
2008, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. BLM has not issued a valid lease 
affecting the lands. 

Julie L. Weaver, 
Chief, Branch of Fluid Minerals Adjudication. 
[FR Doc. E9–15651 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–22–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[WY–923–1310–FI; WYW157400] 

Wyoming: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease 

AGENCY: Bureau of Land Management, 
Interior. 

ACTION: Notice of proposed 
reinstatement of terminated oil and gas 
lease. 

SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2–3(a) and (b)(2), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from Bestoso 
Oil and Gas Company for 
Noncompetitive oil and gas lease 
WYW157400 for land in Fremont 
County, Wyoming. The petition was 
filed on time and was accompanied by 
all the rentals due since the date the 
lease terminated under the law. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Julie L. 
Weaver, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775–6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of $5.00 
per acre, or fraction thereof, per year, 
and 162⁄3 percent, respectively. The 
lessee has paid the required $500 
administrative fee and $163 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
Sections 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW157400 effective September 
1, 2008, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. BLM has not issued a valid lease 
affecting the lands. 

Julie L. Weaver, 
Chief, Branch of Fluid Minerals Adjudication. 
[FR Doc. E9–15659 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–22–P 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

[WY–923–1310–FI; WYW156543] 

Wyoming: Notice of Proposed 
Reinstatement of Terminated Oil and 
Gas Lease 

AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice of proposed 
reinstatement of terminated oil and gas 
lease. 

SUMMARY: Under the provisions of 30 
U.S.C. 188(d) and (e), and 43 CFR 
3108.2–3(a) and (b)(2), the Bureau of 
Land Management (BLM) received a 
petition for reinstatement from 
Chesapeake Exploration, LLC for 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–198, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

Competitive oil and gas lease 
WYW156543 for land in Converse 
County, Wyoming. The petition was 
filed on time and was accompanied by 
all the rentals due since the date the 
lease terminated under the law. 
FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, Julie L. 
Weaver, Chief, Branch of Fluid Minerals 
Adjudication, at (307) 775–6176. 
SUPPLEMENTARY INFORMATION: The lessee 
has agreed to the amended lease terms 
for rentals and royalties at rates of 
$10.00 per acre, or fraction thereof, per 
year, and 162⁄3 percent, respectively. 
The lessee has paid the required $500 
administrative fee and $163 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
Sections 31(d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW156543 effective November 
1, 2008, under the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. BLM has not issued a valid lease 
affecting the lands. 

Julie L. Weaver, 
Chief, Branch of Fluid Minerals Adjudication. 
[FR Doc. E9–15658 Filed 7–1–09; 8:45 am] 
BILLING CODE 4310–22–P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation Nos. 731–TA–1043–1045 
(Review)] 

Polyethylene Retail Carrier Bags From 
China, Malaysia, and Thailand 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of five-year reviews 
concerning the antidumping duty orders 
on polyethylene retail carrier bags from 
China, Malaysia, and Thailand. 

SUMMARY: The Commission hereby gives 
notice that it has instituted reviews 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty orders on 
polyethylene retail carrier bags from 
China, Malaysia, and Thailand would be 
likely to lead to continuation or 
recurrence of material injury. Pursuant 
to section 751(c)(2) of the Act, interested 
parties are requested to respond to this 
notice by submitting the information 

specified below to the Commission; 1 to 
be assured of consideration, the 
deadline for responses is July 31, 2009. 
Comments on the adequacy of responses 
may be filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
these reviews and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). The public record for 
these reviews may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On August 9, 2004, the 
Department of Commerce issued 
antidumping duty orders on imports of 
polyethylene retail carrier bags from 
China, Malaysia, and Thailand (69 FR 
48201–48204). The Commission is 
conducting reviews to determine 
whether revocation of the orders would 
be likely to lead to continuation or 
recurrence of material injury to the 
domestic industry within a reasonably 
foreseeable time. It will assess the 
adequacy of interested party responses 
to this notice of institution to determine 
whether to conduct full reviews or 
expedited reviews. The Commission’s 
determinations in any expedited 
reviews will be based on the facts 
available, which may include 
information provided in response to this 
notice. 

Definitions. The following definitions 
apply to these reviews: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year reviews, as 
defined by the Department of 
Commerce. 

(2) The Subject Countries in these 
reviews are China, Malaysia, and 
Thailand. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determinations, the Commission found 
one Domestic Like Product consisting of 
the continuum of polyethylene retail 
carrier bags, consistent with 
Commerce’s sope. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original determinations, 
the Commission found a single 
Domestic Industry consisting of all U.S. 
producers of polyethylene retail carrier 
bags. 

(5) The Order Date is the date that the 
antidumping duty orders under review 
became effective. In these reviews, the 
Order Date is August 9, 2004. 

(6) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the reviews and 
public service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the reviews as parties 
must file an entry of appearance with 
the Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the reviews. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigations. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
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corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b) (19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in these reviews available to 
authorized applicants under the APO 
issued in the reviews, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the reviews. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with these 
reviews must certify that the 
information is accurate and complete to 
the best of the submitter’s knowledge. In 
making the certification, the submitter 
will be deemed to consent, unless 
otherwise specified, for the 
Commission, its employees, and 
contract personnel to use the 
information provided in any other 
reviews or investigations of the same or 
comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 

the notice of institution and whether the 
Commission should conduct expedited 
or full reviews. The deadline for filing 
such comments is September 15, 2009. 
All written submissions must conform 
with the provisions of sections 201.8 
and 207.3 of the Commission’s rules and 
any submissions that contain BPI must 
also conform with the requirements of 
sections 201.6 and 207.7 of the 
Commission’s rules. The Commission’s 
rules do not authorize filing of 
submissions with the Secretary by 
facsimile or electronic means, except to 
the extent permitted by section 201.8 of 
the Commission’s rules, as amended, 67 
FR 68036 (November 8, 2002). Also, in 
accordance with sections 201.16(c) and 
207.3 of the Commission’s rules, each 
document filed by a party to the reviews 
must be served on all other parties to 
the reviews (as identified by either the 
public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the reviews you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determinations in the reviews. 

Information to be provided in 
response to this Notice of Institution: If 
you are a domestic producer, union/ 
worker group, or trade/business 
association; import/export Subject 
Merchandise from more than one 
Subject Country; or produce Subject 
Merchandise in more than one Subject 
Country, you may file a single response. 
If you do so, please ensure that your 
response to each question includes the 
information requested for each pertinent 
Subject Country. As used below, the 
term ‘‘firm’’ includes any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address if available) and name, 
telephone number, fax number, and E- 
mail address of the certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 

the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in these reviews by providing 
information requested by the 
Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
orders on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in each Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries since 
the Order Date. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
number, fax number, and e-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in number of bags 
and value data in U.S. dollars, f.o.b. 
plant). If you are a union/worker group 
or trade/business association, provide 
the information, on an aggregate basis, 
for the firms in which your workers are 
employed/which are members of your 
association. 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–201, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country(ies), provide 
the following information on your 
firm’s(s’) operations on that product 
during calendar year 2008 (report 
quantity data in number of bags and 
value data in U.S. dollars). If you are a 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms which are members of your 
association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from each Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from each 
Subject Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from each Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 

producers or exporters of the Subject 
Merchandise in the Subject 
Country(ies), provide the following 
information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in number of bags and value data in U.S. 
dollars, landed and duty-paid at the 
U.S. port but not including antidumping 
duties). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in each Subject Country accounted for 
by your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in 
each Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from each Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
each Subject Country since the Order 
Date, and significant changes, if any, 
that are likely to occur within a 
reasonably foreseeable time. Supply 
conditions to consider include 
technology; production methods; 
development efforts; ability to increase 
production (including the shift of 
production facilities used for other 
products and the use, cost, or 
availability of major inputs into 
production); and factors related to the 
ability to shift supply among different 
national markets (including barriers to 
importation in foreign markets or 
changes in market demand abroad). 
Demand conditions to consider include 
end uses and applications; the existence 
and availability of substitute products; 
and the level of competition among the 
Domestic Like Product produced in the 
United States, Subject Merchandise 
produced in the Subject Country(ies), 
and such merchandise from other 
countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: These reviews are being 
conducted under authority of title VII of the 
Tariff Act of 1930; this notice is published 
pursuant to section 207.61 of the 
Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15636 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–1046 (Review)] 

Tetrahydrofurfuryl Alcohol From China 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of a five-year review 
concerning the antidumping duty order 
on tetrahydrofurfuryl alcohol from 
China. 

SUMMARY: The Commission hereby gives 
notice that it has instituted a review 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty order on 
tetrahydrofurfuryl alcohol from China 
would be likely to lead to continuation 
or recurrence of material injury. 
Pursuant to section 751(c)(2) of the Act, 
interested parties are requested to 
respond to this notice by submitting the 
information specified below to the 
Commission; 1 to be assured of 
consideration, the deadline for 
responses is July 31, 2009. Comments 
on the adequacy of responses may be 
filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
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201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On August 6, 2004, the 
Department of Commerce issued an 
antidumping duty order on imports of 
tetrahydrofurfuryl alcohol from China 
(69 FR 47911). The Commission is 
conducting a review to determine 
whether revocation of the order would 
be likely to lead to continuation or 
recurrence of material injury to the 
domestic industry within a reasonably 
foreseeable time. It will assess the 
adequacy of interested party responses 
to this notice of institution to determine 
whether to conduct a full review or an 
expedited review. The Commission’s 
determination in any expedited review 
will be based on the facts available, 
which may include information 
provided in response to this notice. 

Definitions. The following definitions 
apply to this review: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year review, as defined 
by the Department of Commerce. 

(2) The Subject Country in this review 
is China. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determination, the Commission found a 
single Domestic Like Product, 
coextensive with the scope, consisting 
of all domestically-produced 
tetrahydrofurfuryl alcohol. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 

of the total domestic production of the 
product. In its original determination, 
the Commission found one Domestic 
Industry consisting of all domestic 
producers of the Domestic Like Product. 

(5) The Order Date is the date that the 
antidumping duty order under review 
became effective. In this review, the 
Order Date is August 6, 2004. 

(6) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the review and public 
service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the review as parties must 
file an entry of appearance with the 
Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the review. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b) (19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 

submitted in this review available to 
authorized applicants under the APO 
issued in the review, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the review. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with this 
review must certify that the information 
is accurate and complete to the best of 
the submitter’s knowledge. In making 
the certification, the submitter will be 
deemed to consent, unless otherwise 
specified, for the Commission, its 
employees, and contract personnel to 
use the information provided in any 
other reviews or investigations of the 
same or comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct an 
expedited or full review. The deadline 
for filing such comments is September 
15, 2009. All written submissions must 
conform with the provisions of sections 
201.8 and 207.3 of the Commission’s 
rules and any submissions that contain 
BPI must also conform with the 
requirements of sections 201.6 and 
207.7 of the Commission’s rules. The 
Commission’s rules do not authorize 
filing of submissions with the Secretary 
by facsimile or electronic means, except 
to the extent permitted by section 201.8 
of the Commission’s rules, as amended, 
67 FR 68036 (November 8, 2002). Also, 
in accordance with sections 201.16(c) 
and 207.3 of the Commission’s rules, 
each document filed by a party to the 
review must be served on all other 
parties to the review (as identified by 
either the public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
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are not a party to the review you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determination in the review. 

Information To Be Provided in 
Response to This Notice of Institution: 
As used below, the term ‘‘firm’’ includes 
any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address if available) and name, 
telephone number, fax number, and E- 
mail address of the certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in this review by providing information 
requested by the Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
order on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in the Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries since 
the Order Date. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in pounds and 
value data in U.S. dollars, f.o.b. plant). 
If you are a union/worker group or 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country, provide the 
following information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in pounds and value data in U.S. 
dollars). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from the Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from the Subject 
Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from the Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject Country, 
provide the following information on 
your firm’s(s’) operations on that 
product during calendar year 2008 
(report quantity data in pounds and 
value data in U.S. dollars, landed and 
duty-paid at the U.S. port but not 
including antidumping duties). If you 
are a trade/business association, provide 
the information, on an aggregate basis, 
for the firms which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in the Subject Country accounted for by 
your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in the 
Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–197, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

Merchandise from the Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
the Subject Country since the Order 
Date, and significant changes, if any, 
that are likely to occur within a 
reasonably foreseeable time. Supply 
conditions to consider include 
technology; production methods; 
development efforts; ability to increase 
production (including the shift of 
production facilities used for other 
products and the use, cost, or 
availability of major inputs into 
production); and factors related to the 
ability to shift supply among different 
national markets (including barriers to 
importation in foreign markets or 
changes in market demand abroad). 
Demand conditions to consider include 
end uses and applications; the existence 
and availability of substitute products; 
and the level of competition among the 
Domestic Like Product produced in the 
United States, Subject Merchandise 
produced in the Subject Country, and 
such merchandise from other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.61 of the Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15647 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–1047 (Review)] 

Ironing Tables From China 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of a five-year review 
concerning the antidumping duty order 
on ironing tables from China. 

SUMMARY: The Commission hereby gives 
notice that it has instituted a review 
pursuant to section 751(c) of the Tariff 

Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty order on ironing 
tables from China. would be likely to 
lead to continuation or recurrence of 
material injury. Pursuant to section 
751(c)(2) of the Act, interested parties 
are requested to respond to this notice 
by submitting the information specified 
below to the Commission; 1 to be 
assured of consideration, the deadline 
for responses is July 31, 2009. 
Comments on the adequacy of responses 
may be filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). The public record for 
this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On August 6, 2004, the 
Department of Commerce issued an 
antidumping duty order on imports of 
ironing tables from China (69 FR 47868). 
The Commission is conducting a review 
to determine whether revocation of the 
order would be likely to lead to 
continuation or recurrence of material 
injury to the domestic industry within 
a reasonably foreseeable time. It will 
assess the adequacy of interested party 
responses to this notice of institution to 
determine whether to conduct a full 
review or an expedited review. The 

Commission’s determination in any 
expedited review will be based on the 
facts available, which may include 
information provided in response to this 
notice. 

Definitions. The following definitions 
apply to this review: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year review, as defined 
by the Department of Commerce. 

(2) The Subject Country in this review 
is China. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determination, the Commission found 
one Domestic Like Product consisting of 
floor-standing, metal-top ironing tables, 
coexistent with the scope. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original determination, 
the Commission defined the Domestic 
Industry as U.S. producers of the 
Domestic Like Product. 

(5) The Order Date is the date that the 
antidumping duty order under review 
became effective. In this review, the 
Order Date is August 6, 2004. 

(6) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the review and public 
service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the review as parties must 
file an entry of appearance with the 
Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the review. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
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official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b) (19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in this review available to 
authorized applicants under the APO 
issued in the review, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the review. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with this 
review must certify that the information 
is accurate and complete to the best of 
the submitter’s knowledge. In making 
the certification, the submitter will be 
deemed to consent, unless otherwise 
specified, for the Commission, its 
employees, and contract personnel to 
use the information provided in any 
other reviews or investigations of the 
same or comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009, 
pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 

207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct an 
expedited or full review. The deadline 
for filing such comments is September 
15, 2009. All written submissions must 
conform with the provisions of sections 
201.8 and 207.3 of the Commission’s 
rules and any submissions that contain 
BPI must also conform with the 
requirements of sections 201.6 and 
207.7 of the Commission’s rules. The 
Commission’s rules do not authorize 
filing of submissions with the Secretary 
by facsimile or electronic means, except 
to the extent permitted by section 201.8 
of the Commission’s rules, as amended, 
67 FR 68036 (November 8, 2002). Also, 
in accordance with sections 201.16(c) 
and 207.3 of the Commission’s rules, 
each document filed by a party to the 
review must be served on all other 
parties to the review (as identified by 
either the public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the review you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determination in the review. 

Information to be Provided in 
Response to this Notice of Institution: 
As used below, the term ‘‘firm’’ includes 
any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address if available) and name, 
telephone number, fax number, and E- 
mail address of the certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 

association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in this review by providing information 
requested by the Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
order on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in the Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries since 
the Order Date. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in number of tables 
and value data in U.S. dollars, f.o.b. 
plant). If you are a union/worker group 
or trade/business association, provide 
the information, on an aggregate basis, 
for the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–195, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country, provide the 
following information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in number of tables and value data in 
U.S. dollars). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from the Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from the Subject 
Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from the Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject Country, 
provide the following information on 
your firm’s(s’) operations on that 
product during calendar year 2008 
(report quantity data in number of tables 
and value data in U.S. dollars, landed 
and duty-paid at the U.S. port but not 
including antidumping duties). If you 
are a trade/business association, provide 
the information, on an aggregate basis, 

for the firms which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in the Subject Country accounted for by 
your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in the 
Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from the Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
the Subject Country since the Order 
Date, and significant changes, if any, 
that are likely to occur within a 
reasonably foreseeable time. Supply 
conditions to consider include 
technology; production methods; 
development efforts; ability to increase 
production (including the shift of 
production facilities used for other 
products and the use, cost, or 
availability of major inputs into 
production); and factors related to the 
ability to shift supply among different 
national markets (including barriers to 
importation in foreign markets or 
changes in market demand abroad). 
Demand conditions to consider include 
end uses and applications; the existence 
and availability of substitute products; 
and the level of competition among the 
Domestic Like Product produced in the 
United States, Subject Merchandise 
produced in the Subject Country, and 
such merchandise from other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.61 of the Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15646 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–149 (Third 
Review)] 

Barium Chloride From China 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of a five-year review 
concerning the antidumping duty order 
on barium chloride from China. 

SUMMARY: The Commission hereby gives 
notice that it has instituted a review 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty order on barium 
chloride from China would be likely to 
lead to continuation or recurrence of 
material injury. Pursuant to section 
751(c)(2) of the Act, interested parties 
are requested to respond to this notice 
by submitting the information specified 
below to the Commission; 1 to be 
assured of consideration, the deadline 
for responses is July 31, 2009. 
Comments on the adequacy of responses 
may be filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207), as most recently 
amended at 74 FR 2847 (January 16, 
2009). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193) Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
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the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On October 17, 1984, the 
Department of Commerce issued an 
antidumping duty order on imports of 
barium chloride from China (49 FR 
40635). Following first five-year reviews 
by Commerce and the Commission, 
effective March 10, 1999, Commerce 
issued a continuation of the 
antidumping duty order on imports of 
barium chloride from China (64 FR 
42654, August 5, 1999). Following 
second five-year reviews by Commerce 
and the Commission, effective August 5, 
2004, Commerce issued a continuation 
of the antidumping duty order on 
imports of barium chloride from China 
(69 FR 47405). The Commission is now 
conducting a third review to determine 
whether revocation of the order would 
be likely to lead to continuation or 
recurrence of material injury to the 
domestic industry within a reasonably 
foreseeable time. It will assess the 
adequacy of interested party responses 
to this notice of institution to determine 
whether to conduct a full review or an 
expedited review. The Commission’s 
determination in any expedited review 
will be based on the facts available, 
which may include information 
provided in response to this notice. 

Definitions. The following definitions 
apply to this review: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year review, as defined 
by the Department of Commerce. 

(2) The Subject Country in this review 
is China. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determination, the Commission defined 
the Domestic Like Product as crystalline 
and anhydrous barium chloride, 
excluding high purity barium chloride. 
In its expedited first and second five- 
year review determinations, the 
Commission found one Domestic Like 
Product coextensive with Commerce’s 
scope: all forms of barium chloride, 

including crystalline, anhydrous, and 
high purity. For purposes of this notice, 
you should consider the Domestic Like 
Product to be all forms of barium 
chloride, including crystalline, 
anhydrous, and high purity. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original determination, 
the Commission defined the Domestic 
Industry as producers of crystalline and 
anhydrous barium chloride, excluding 
producers of high purity barium 
chloride. In its expedited first and 
second five-year review determinations, 
the Commission defined the Domestic 
Industry as all domestic producers of 
barium chloride. For purposes of this 
notice, you should consider the 
Domestic Industry to be all domestic 
producers of barium chloride. 

(5) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the review and public 
service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the review as parties must 
file an entry of appearance with the 
Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the review. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b) (19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 

longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in this review available to 
authorized applicants under the APO 
issued in the review, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the review. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with this 
review must certify that the information 
is accurate and complete to the best of 
the submitter’s knowledge. In making 
the certification, the submitter will be 
deemed to consent, unless otherwise 
specified, for the Commission, its 
employees, and contract personnel to 
use the information provided in any 
other reviews or investigations of the 
same or comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct an 
expedited or full review. The deadline 
for filing such comments is September 
15, 2009. All written submissions must 
conform with the provisions of sections 
201.8 and 207.3 of the Commission’s 
rules and any submissions that contain 
BPI must also conform with the 
requirements of sections 201.6 and 
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207.7 of the Commission’s rules. The 
Commission’s rules do not authorize 
filing of submissions with the Secretary 
by facsimile or electronic means, except 
to the extent permitted by section 201.8 
of the Commission’s rules, as amended, 
67 FR 68036 (November 8, 2002). Also, 
in accordance with sections 201.16(c) 
and 207.3 of the Commission’s rules, 
each document filed by a party to the 
review must be served on all other 
parties to the review (as identified by 
either the public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the review you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determination in the review. 

Information To Be Provided in 
Response to This Notice of Institution: 
As used below, the term ‘‘firm’’ includes 
any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address) and name, telephone number, 
fax number, and E-mail address of the 
certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in this review by providing information 
requested by the Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
order on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 

discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in the Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries after 
2003. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in pounds and 
value data in U.S. dollars, f.o.b. plant). 
If you are a union/worker group or 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country, provide the 
following information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in pounds and value data in U.S. 
dollars). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from the Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from the Subject 
Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from the Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject Country, 
provide the following information on 
your firm’s(s’) operations on that 
product during calendar year 2008 
(report quantity data in pounds and 
value data in U.S. dollars, landed and 
duty-paid at the U.S. port but not 
including antidumping duties). If you 
are a trade/business association, provide 
the information, on an aggregate basis, 
for the firms which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in the Subject Country accounted for by 
your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in the 
Subject Country (i.e., the level of 
production that your establishment(s) 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–196, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from the Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
the Subject Country after 2003, and 
significant changes, if any, that are 
likely to occur within a reasonably 
foreseeable time. Supply conditions to 
consider include technology; 
production methods; development 
efforts; ability to increase production 
(including the shift of production 
facilities used for other products and the 
use, cost, or availability of major inputs 
into production); and factors related to 
the ability to shift supply among 
different national markets (including 
barriers to importation in foreign 
markets or changes in market demand 
abroad). Demand conditions to consider 
include end uses and applications; the 
existence and availability of substitute 
products; and the level of competition 
among the Domestic Like Product 
produced in the United States, Subject 
Merchandise produced in the Subject 
Country, and such merchandise from 
other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.61 of the Commission’s rules. 

By order of the Commission. 

Marilyn R. Abbott, 
Secretary. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15641 Filed 7–1–09; 8:45 am] 

BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–130 (Third 
Review)] 

Chloropicrin From China 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of a five-year review 
concerning the antidumping duty order 
on chloropicrin from China. 

SUMMARY: The Commission hereby gives 
notice that it has instituted a review 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty order on chloropicrin 
from China would be likely to lead to 
continuation or recurrence of material 
injury. Pursuant to section 751(c)(2) of 
the Act, interested parties are requested 
to respond to this notice by submitting 
the information specified below to the 
Commission;1 to be assured of 
consideration, the deadline for 
responses is July 31, 2009. Comments 
on the adequacy of responses may be 
filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207), as most recently 
amended at 74 FR 2847 (January 16, 
2009). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 

this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On March 22, 1984, the 
Department of Commerce issued an 
antidumping duty order on imports of 
chloropicrin from China (49 FR 10691). 
Following first five-year reviews by 
Commerce and the Commission, 
effective April 14, 1999, Commerce 
issued a continuation of the 
antidumping duty order on imports of 
chloropicrin from China (64 FR 42655, 
August 15, 1999). Following second 
five-year reviews by Commerce and the 
Commission, effective August 23, 2004, 
Commerce issued a continuation of the 
antidumping duty order on imports of 
chloropicrin from China (69 FR 51811). 
The Commission is now conducting a 
third review to determine whether 
revocation of the order would be likely 
to lead to continuation or recurrence of 
material injury to the domestic industry 
within a reasonably foreseeable time. It 
will assess the adequacy of interested 
party responses to this notice of 
institution to determine whether to 
conduct a full review or an expedited 
review. The Commission’s 
determination in any expedited review 
will be based on the facts available, 
which may include information 
provided in response to this notice. 

Definitions. The following definitions 
apply to this review: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year review, as defined 
by the Department of Commerce. 

(2) The Subject Country in this review 
is China. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determination and its expedited first 
and second five-year review 
determinations, the Commission 
defined the Domestic Like Product as 
chloropicrin. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original determination 
and its expedited first and second five- 
year review determinations, the 
Commission defined the Domestic 
Industry as all U.S. producers of 
chloropicrin. 

(5) An Importer is any person or firm 
engaged, either directly or through a 
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parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the review and public 
service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the review as parties must 
file an entry of appearance with the 
Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the review. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b)(19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in this review available to 
authorized applicants under the APO 
issued in the review, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the review. A 
separate service list will be maintained 
by the Secretary for those parties 

authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with this 
review must certify that the information 
is accurate and complete to the best of 
the submitter’s knowledge. In making 
the certification, the submitter will be 
deemed to consent, unless otherwise 
specified, for the Commission, its 
employees, and contract personnel to 
use the information provided in any 
other reviews or investigations of the 
same or comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct an 
expedited or full review. The deadline 
for filing such comments is September 
15, 2009. All written submissions must 
conform with the provisions of sections 
201.8 and 207.3 of the Commission’s 
rules and any submissions that contain 
BPI must also conform with the 
requirements of sections 201.6 and 
207.7 of the Commission’s rules. The 
Commission’s rules do not authorize 
filing of submissions with the Secretary 
by facsimile or electronic means, except 
to the extent permitted by section 201.8 
of the Commission’s rules, as amended, 
67 FR 68036 (November 8, 2002). Also, 
in accordance with sections 201.16(c) 
and 207.3 of the Commission’s rules, 
each document filed by a party to the 
review must be served on all other 
parties to the review (as identified by 
either the public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the review you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 

forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determination in the review. 

Information To Be Provided in 
Response to this Notice of Institution: 
As used below, the term ‘‘firm’’ includes 
any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address) and name, telephone number, 
fax number, and E-mail address of the 
certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in this review by providing information 
requested by the Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
order on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in the Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries after 
2003. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
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1 No response to this request for information is 
required if a currently valid Office of Management 

number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in pounds and 
value data in U.S. dollars, f.o.b. plant). 
If you are a union/worker group or 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country, provide the 
following information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in pounds and value data in U.S. 
dollars). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from the Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from the Subject 
Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from the Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject Country, 
provide the following information on 
your firm’s(s’) operations on that 
product during calendar year 2008 
(report quantity data in pounds and 
value data in U.S. dollars, landed and 
duty-paid at the U.S. port but not 
including antidumping duties). If you 
are a trade/business association, provide 
the information, on an aggregate basis, 
for the firms which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in the Subject Country accounted for by 
your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in the 
Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from the Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
the Subject Country after 2003, and 
significant changes, if any, that are 
likely to occur within a reasonably 
foreseeable time. Supply conditions to 
consider include technology; 

production methods; development 
efforts; ability to increase production 
(including the shift of production 
facilities used for other products and the 
use, cost, or availability of major inputs 
into production); and factors related to 
the ability to shift supply among 
different national markets (including 
barriers to importation in foreign 
markets or changes in market demand 
abroad). Demand conditions to consider 
include end uses and applications; the 
existence and availability of substitute 
products; and the level of competition 
among the Domestic Like Product 
produced in the United States, Subject 
Merchandise produced in the Subject 
Country, and such merchandise from 
other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.61 of the Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15642 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 731–TA–44 (Third 
Review)] 

Sorbitol From France 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of a five-year review 
concerning the antidumping duty order 
on sorbitol from France. 

SUMMARY: The Commission hereby gives 
notice that it has instituted a review 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty order on sorbitol 
from France would be likely to lead to 
continuation or recurrence of material 
injury. Pursuant to section 751(c)(2) of 
the Act, interested parties are requested 
to respond to this notice by submitting 
the information specified below to the 
Commission; 1 to be assured of 
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and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–199, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

consideration, the deadline for 
responses is July 31, 2009. Comments 
on the adequacy of responses may be 
filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
this review and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207), as most recently 
amended at 74 FR 2847 (January 16, 
2009). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal at 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its internet server (http:// 
www.usitc.gov). The public record for 
this review may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On April 9, 1982, the 
Department of Commerce issued an 
antidumping duty order on imports of 
sorbitol from France (47 FR 15391). 
Following five-year reviews by 
Commerce and the Commission, 
effective March 17, 1999, Commerce 
issued a continuation of the 
antidumping duty order on imports of 
sorbitol from France (64 FR 42920, 
August 6, 1999). Following second five- 
year reviews by Commerce and the 
Commission, effective August 5, 2004, 
Commerce issued a continuation of the 
antidumping duty order on imports of 
sorbitol from France (69 FR 47415). The 
Commission is now conducting a third 
review to determine whether revocation 
of the order would be likely to lead to 
continuation or recurrence of material 
injury to the domestic industry within 
a reasonably foreseeable time. It will 
assess the adequacy of interested party 
responses to this notice of institution to 

determine whether to conduct a full 
review or an expedited review. The 
Commission’s determination in any 
expedited review will be based on the 
facts available, which may include 
information provided in response to this 
notice. 

Definitions. The following definitions 
apply to this review: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year review, as defined 
by the Department of Commerce. 

(2) The Subject Country in this review 
is France. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original 
determination and in response to the 
July 18, 1993, order of the United States 
Court of International Trade remanding 
the investigation, the Commission 
defined two Domestic Like Products, 
crystalline and liquid sorbitol. In its 
original determination, the Commission 
made affirmative findings for both 
Domestic Like Products; however, in the 
remand investigation, the Commission 
made an affirmative determination with 
respect to crystalline sorbitol only. 
Certain Commissioners defined the 
Domestic Like Product differently in the 
original and remand investigations. In 
its expedited first and second five-year 
review determinations, the Commission 
found that the appropriate definition of 
the Domestic Like Product was the same 
as Commerce’s scope: crystalline 
sorbitol, a polyol produced by the 
hydrogenation of sugars (glucose), used 
in the production of sugarless gum, 
candy, groceries, and pharmaceuticals. 
For the purposes of this notice, you 
should consider the Domestic Like 
Product to be crystalline sorbitol, a 
polyol produced by the hydrogenation 
of sugars (glucose), used in the 
production of sugarless gum, candy, 
groceries, and pharmaceuticals. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original determination 
and in response to the July 18, 1993, 
order of the United States Court of 
International Trade remanding the 
investigation, the Commission defined 
two Domestic Industries, one producing 
crystalline sorbitol and one producing 
liquid sorbitol. In its original 
determination, the Commission made 
affirmative findings for both Domestic 
Industries; however, in the remand 

investigation, the Commission made an 
affirmative determination with respect 
to only the U.S. producers of crystalline 
sorbitol. Certain Commissioners defined 
the Domestic Industry differently in the 
original and remand investigations. In 
its expedited first and second five-year 
review determinations, the Commission 
defined the Domestic Industry to 
encompass all U.S. producers of 
crystalline sorbitol. For the purposes of 
this notice, you should consider the 
Domestic Industry to be all U.S. 
producers of crystalline sorbitol. 

(5) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the review and public 
service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the review as parties must 
file an entry of appearance with the 
Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the review. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b) (19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 
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Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in this review available to 
authorized applicants under the APO 
issued in the review, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the review. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with this 
review must certify that the information 
is accurate and complete to the best of 
the submitter’s knowledge. In making 
the certification, the submitter will be 
deemed to consent, unless otherwise 
specified, for the Commission, its 
employees, and contract personnel to 
use the information provided in any 
other reviews or investigations of the 
same or comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct an 
expedited or full review. The deadline 
for filing such comments is September 
15, 2009. All written submissions must 
conform with the provisions of sections 
201.8 and 207.3 of the Commission’s 
rules and any submissions that contain 
BPI must also conform with the 
requirements of sections 201.6 and 
207.7 of the Commission’s rules. The 
Commission’s rules do not authorize 
filing of submissions with the Secretary 
by facsimile or electronic means, except 
to the extent permitted by section 201.8 
of the Commission’s rules, as amended, 
67 FR 68036 (November 8, 2002). Also, 
in accordance with sections 201.16(c) 
and 207.3 of the Commission’s rules, 
each document filed by a party to the 

review must be served on all other 
parties to the review (as identified by 
either the public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the review you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determination in the review. 

Information To Be Provided in 
Response to This Notice of Institution: 
As used below, the term ‘‘firm’’ includes 
any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address) and name, telephone number, 
fax number, and E-mail address of the 
certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in this review by providing information 
requested by the Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
order on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
1675a(a)) including the likely volume of 
subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 

known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in the Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries after 
2003. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 
number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in pounds and 
value data in U.S. dollars, f.o.b. plant). 
If you are a union/worker group or 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
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1 No response to this request for information is 
required if a currently valid Office of Management 
and Budget (OMB) number is not displayed; the 
OMB number is 3117–0016/USITC No. 09–5–200, 
expiration date June 30, 2011. Public reporting 
burden for the request is estimated to average 15 
hours per response. Please send comments 
regarding the accuracy of this burden estimate to 
the Office of Investigations, U.S. International Trade 
Commission, 500 E Street, SW., Washington, DC 
20436. 

internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country, provide the 
following information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in pounds and value data in U.S. 
dollars). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from the Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from the Subject 
Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from the Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject Country, 
provide the following information on 
your firm’s(s’) operations on that 
product during calendar year 2008 
(report quantity data in pounds and 
value data in U.S. dollars, landed and 
duty-paid at the U.S. port but not 
including antidumping duties). If you 
are a trade/business association, provide 
the information, on an aggregate basis, 
for the firms which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in the Subject Country accounted for by 
your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in the 
Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 

Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from the Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
the Subject Country after 2003, and 
significant changes, if any, that are 
likely to occur within a reasonably 
foreseeable time. Supply conditions to 
consider include technology; 
production methods; development 
efforts; ability to increase production 
(including the shift of production 
facilities used for other products and the 
use, cost, or availability of major inputs 
into production); and factors related to 
the ability to shift supply among 
different national markets (including 
barriers to importation in foreign 
markets or changes in market demand 
abroad). Demand conditions to consider 
include end uses and applications; the 
existence and availability of substitute 
products; and the level of competition 
among the Domestic Like Product 
produced in the United States, Subject 
Merchandise produced in the Subject 
Country, and such merchandise from 
other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: This review is being conducted 
under authority of title VII of the Tariff Act 
of 1930; this notice is published pursuant to 
section 207.61 of the Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15645 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation Nos. 731–TA–770–773 and 
775 (Second Review)] 

Stainless Steel Wire Rod From Italy, 
Japan, Korea, Spain, and Taiwan 

AGENCY: United States International 
Trade Commission. 
ACTION: Institution of five-year reviews 
concerning the antidumping duty orders 

on stainless steel wire rod from Italy, 
Japan, Korea, Spain, and Taiwan. 

SUMMARY: The Commission hereby gives 
notice that it has instituted reviews 
pursuant to section 751(c) of the Tariff 
Act of 1930 (19 U.S.C. 1675(c)) (the Act) 
to determine whether revocation of the 
antidumping duty orders on stainless 
steel wire rod from Italy, Japan, Korea, 
Spain, and Taiwan would be likely to 
lead to continuation or recurrence of 
material injury. Pursuant to section 
751(c)(2) of the Act, interested parties 
are requested to respond to this notice 
by submitting the information specified 
below to the Commission; 1 to be 
assured of consideration, the deadline 
for responses is July 31, 2009. 
Comments on the adequacy of responses 
may be filed with the Commission by 
September 15, 2009. For further 
information concerning the conduct of 
these reviews and rules of general 
application, consult the Commission’s 
Rules of Practice and Procedure, part 
201, subparts A through E (19 CFR part 
201), and part 207, subparts A, D, E, and 
F (19 CFR part 207), as most recently 
amended at 74 FR 2847 (January 16, 
2009). 
DATES: Effective Date: July 1, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Mary Messer (202–205–3193), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired persons can obtain 
information on this matter by contacting 
the Commission’s TDD terminal on 202– 
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server (http:// 
www.usitc.gov). The public record for 
these reviews may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov. 
SUPPLEMENTARY INFORMATION: 

Background. On September 15, 1998, 
the Department of Commerce issued 
antidumping duty orders on stainless 
steel wire rod from Italy, Japan, Korea, 
Spain, and Taiwan (63 FR 49327– 
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49332). Following five-year reviews by 
Commerce and the Commission, 
effective August 13, 2004, Commerce 
issued a continuation of the 
antidumping duty orders on imports of 
stainless steel wire rod from Italy, Japan, 
Korea, Spain, and Taiwan (69 FR 
50167). The Commission is now 
conducting second reviews to determine 
whether revocation of the orders would 
be likely to lead to continuation or 
recurrence of material injury to the 
domestic industry within a reasonably 
foreseeable time. It will assess the 
adequacy of interested party responses 
to this notice of institution to determine 
whether to conduct full reviews or 
expedited reviews. The Commission’s 
determinations in any expedited 
reviews will be based on the facts 
available, which may include 
information provided in response to this 
notice. 

Definitions. The following definitions 
apply to these reviews: 

(1) Subject Merchandise is the class or 
kind of merchandise that is within the 
scope of the five-year reviews, as 
defined by the Department of 
Commerce. 

(2) The Subject Countries in these 
reviews are Italy, Japan, Korea, Spain, 
and Taiwan. 

(3) The Domestic Like Product is the 
domestically produced product or 
products which are like, or in the 
absence of like, most similar in 
characteristics and uses with, the 
Subject Merchandise. In its original and 
full first five-year review 
determinations, the Commission found 
one Domestic Like Product consisting of 
all stainless steel wire rod 
corresponding to Commerce’s scope. 

(4) The Domestic Industry is the U.S. 
producers as a whole of the Domestic 
Like Product, or those producers whose 
collective output of the Domestic Like 
Product constitutes a major proportion 
of the total domestic production of the 
product. In its original and full first five- 
year review determinations, the 
Commission defined the Domestic 
Industry as consisting of all domestic 
producers of stainless steel wire rod. 

(5) An Importer is any person or firm 
engaged, either directly or through a 
parent company or subsidiary, in 
importing the Subject Merchandise into 
the United States from a foreign 
manufacturer or through its selling 
agent. 

Participation in the reviews and 
public service list. Persons, including 
industrial users of the Subject 
Merchandise and, if the merchandise is 
sold at the retail level, representative 
consumer organizations, wishing to 
participate in the reviews as parties 

must file an entry of appearance with 
the Secretary to the Commission, as 
provided in section 201.11(b)(4) of the 
Commission’s rules, no later than 21 
days after publication of this notice in 
the Federal Register. The Secretary will 
maintain a public service list containing 
the names and addresses of all persons, 
or their representatives, who are parties 
to the reviews. 

Former Commission employees who 
are seeking to appear in Commission 
five-year reviews are advised that they 
may appear in a review even if they 
participated personally and 
substantially in the corresponding 
underlying original investigation. The 
Commission’s designated agency ethics 
official recently has advised that a five- 
year review is no longer considered the 
‘‘same particular matter’’ as the 
corresponding underlying original 
investigation for purposes of 18 U.S.C. 
207, the post employment statute for 
Federal employees, and Commission 
rule 201.15(b)(19 CFR 201.15(b)), 73 FR 
24609 (May 5, 2008). This advice was 
developed in consultation with the 
Office of Government Ethics. 
Consequently, former employees are no 
longer required to seek Commission 
approval to appear in a review under 
Commission rule 19 CFR 201.15, even if 
the corresponding underlying original 
investigation was pending when they 
were Commission employees. For 
further ethics advice on this matter, 
contact Carol McCue Verratti, Deputy 
Agency Ethics Official, at 202–205– 
3088. 

Limited disclosure of business 
proprietary information (BPI) under an 
administrative protective order (APO) 
and APO service list. Pursuant to 
section 207.7(a) of the Commission’s 
rules, the Secretary will make BPI 
submitted in these reviews available to 
authorized applicants under the APO 
issued in the reviews, provided that the 
application is made no later than 21 
days after publication of this notice in 
the Federal Register. Authorized 
applicants must represent interested 
parties, as defined in 19 U.S.C. 1677(9), 
who are parties to the reviews. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive BPI under the 
APO. 

Certification. Pursuant to section 
207.3 of the Commission’s rules, any 
person submitting information to the 
Commission in connection with these 
reviews must certify that the 
information is accurate and complete to 
the best of the submitter’s knowledge. In 
making the certification, the submitter 
will be deemed to consent, unless 
otherwise specified, for the 

Commission, its employees, and 
contract personnel to use the 
information provided in any other 
reviews or investigations of the same or 
comparable products which the 
Commission conducts under Title VII of 
the Act, or in internal audits and 
investigations relating to the programs 
and operations of the Commission 
pursuant to 5 U.S.C. Appendix 3. 

Written submissions. Pursuant to 
section 207.61 of the Commission’s 
rules, each interested party response to 
this notice must provide the information 
specified below. The deadline for filing 
such responses is July 31, 2009. 
Pursuant to section 207.62(b) of the 
Commission’s rules, eligible parties (as 
specified in Commission rule 
207.62(b)(1)) may also file comments 
concerning the adequacy of responses to 
the notice of institution and whether the 
Commission should conduct expedited 
or full reviews. The deadline for filing 
such comments is September 15, 2009. 
All written submissions must conform 
with the provisions of sections 201.8 
and 207.3 of the Commission’s rules and 
any submissions that contain BPI must 
also conform with the requirements of 
sections 201.6 and 207.7 of the 
Commission’s rules. The Commission’s 
rules do not authorize filing of 
submissions with the Secretary by 
facsimile or electronic means, except to 
the extent permitted by section 201.8 of 
the Commission’s rules, as amended, 67 
FR 68036 (November 8, 2002). Also, in 
accordance with sections 201.16(c) and 
207.3 of the Commission’s rules, each 
document filed by a party to the reviews 
must be served on all other parties to 
the reviews (as identified by either the 
public or APO service list as 
appropriate), and a certificate of service 
must accompany the document (if you 
are not a party to the reviews you do not 
need to serve your response). 

Inability to provide requested 
information. Pursuant to section 
207.61(c) of the Commission’s rules, any 
interested party that cannot furnish the 
information requested by this notice in 
the requested form and manner shall 
notify the Commission at the earliest 
possible time, provide a full explanation 
of why it cannot provide the requested 
information, and indicate alternative 
forms in which it can provide 
equivalent information. If an interested 
party does not provide this notification 
(or the Commission finds the 
explanation provided in the notification 
inadequate) and fails to provide a 
complete response to this notice, the 
Commission may take an adverse 
inference against the party pursuant to 
section 776(b) of the Act in making its 
determinations in the reviews. 
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Information To Be Provided in 
Response to This Notice of Institution: If 
you are a domestic producer, union/ 
worker group, or trade/business 
association; import/export Subject 
Merchandise from more than one 
Subject Country; or produce Subject 
Merchandise in more than one Subject 
Country, you may file a single response. 
If you do so, please ensure that your 
response to each question includes the 
information requested for each pertinent 
Subject Country. As used below, the 
term ‘‘firm’’ includes any related firms. 

(1) The name and address of your firm 
or entity (including World Wide Web 
address) and name, telephone number, 
fax number, and E-mail address of the 
certifying official. 

(2) A statement indicating whether 
your firm/entity is a U.S. producer of 
the Domestic Like Product, a U.S. union 
or worker group, a U.S. importer of the 
Subject Merchandise, a foreign producer 
or exporter of the Subject Merchandise, 
a U.S. or foreign trade or business 
association, or another interested party 
(including an explanation). If you are a 
union/worker group or trade/business 
association, identify the firms in which 
your workers are employed or which are 
members of your association. 

(3) A statement indicating whether 
your firm/entity is willing to participate 
in these reviews by providing 
information requested by the 
Commission. 

(4) A statement of the likely effects of 
the revocation of the antidumping duty 
orders on the Domestic Industry in 
general and/or your firm/entity 
specifically. In your response, please 
discuss the various factors specified in 
section 752(a) of the Act (19 U.S.C. 
§ 1675a(a)) including the likely volume 
of subject imports, likely price effects of 
subject imports, and likely impact of 
imports of Subject Merchandise on the 
Domestic Industry. 

(5) A list of all known and currently 
operating U.S. producers of the 
Domestic Like Product. Identify any 
known related parties and the nature of 
the relationship as defined in section 
771(4)(B) of the Act (19 U.S.C. 
1677(4)(B)). 

(6) A list of all known and currently 
operating U.S. importers of the Subject 
Merchandise and producers of the 
Subject Merchandise in each Subject 
Country that currently export or have 
exported Subject Merchandise to the 
United States or other countries after 
2003. 

(7) A list of 3–5 leading purchasers in 
the U.S. market for the Domestic Like 
Product and the Subject Merchandise 
(including street address, World Wide 
Web address, and the name, telephone 

number, fax number, and E-mail address 
of a responsible official at each firm). 

(8) A list of known sources of 
information on national or regional 
prices for the Domestic Like Product or 
the Subject Merchandise in the U.S. or 
other markets. 

(9) If you are a U.S. producer of the 
Domestic Like Product, provide the 
following information on your firm’s 
operations on that product during 
calendar year 2008, except as noted 
(report quantity data in short tons and 
value data in U.S. dollars, f.o.b. plant). 
If you are a union/worker group or 
trade/business association, provide the 
information, on an aggregate basis, for 
the firms in which your workers are 
employed/which are members of your 
association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total U.S. production of the Domestic 
Like Product accounted for by your 
firm’s(s’) production; 

(b) Capacity (quantity) of your firm to 
produce the Domestic Like Product (i.e., 
the level of production that your 
establishment(s) could reasonably have 
expected to attain during the year, 
assuming normal operating conditions 
(using equipment and machinery in 
place and ready to operate), normal 
operating levels (hours per week/weeks 
per year), time for downtime, 
maintenance, repair, and cleanup, and a 
typical or representative product mix); 

(c) The quantity and value of U.S. 
commercial shipments of the Domestic 
Like Product produced in your U.S. 
plant(s); and 

(d) The quantity and value of U.S. 
internal consumption/company 
transfers of the Domestic Like Product 
produced in your U.S. plant(s). 

(e) The value of (i) net sales, (ii) cost 
of goods sold (COGS), (iii) gross profit, 
(iv) selling, general and administrative 
(SG&A) expenses, and (v) operating 
income of the Domestic Like Product 
produced in your U.S. plant(s) (include 
both U.S. and export commercial sales, 
internal consumption, and company 
transfers) for your most recently 
completed fiscal year (identify the date 
on which your fiscal year ends). 

(10) If you are a U.S. importer or a 
trade/business association of U.S. 
importers of the Subject Merchandise 
from the Subject Country(ies), provide 
the following information on your 
firm’s(s’) operations on that product 
during calendar year 2008 (report 
quantity data in short tons and value 
data in U.S. dollars). If you are a trade/ 
business association, provide the 
information, on an aggregate basis, for 
the firms which are members of your 
association. 

(a) The quantity and value (landed, 
duty-paid but not including 
antidumping duties) of U.S. imports 
and, if known, an estimate of the 
percentage of total U.S. imports of 
Subject Merchandise from each Subject 
Country accounted for by your firm’s(s’) 
imports; 

(b) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. commercial shipments of Subject 
Merchandise imported from each 
Subject Country; and 

(c) The quantity and value (f.o.b. U.S. 
port, including antidumping duties) of 
U.S. internal consumption/company 
transfers of Subject Merchandise 
imported from each Subject Country. 

(11) If you are a producer, an exporter, 
or a trade/business association of 
producers or exporters of the Subject 
Merchandise in the Subject 
Country(ies), provide the following 
information on your firm’s(s’) 
operations on that product during 
calendar year 2008 (report quantity data 
in short tons and value data in U.S. 
dollars, landed and duty-paid at the 
U.S. port but not including antidumping 
duties). If you are a trade/business 
association, provide the information, on 
an aggregate basis, for the firms which 
are members of your association. 

(a) Production (quantity) and, if 
known, an estimate of the percentage of 
total production of Subject Merchandise 
in each Subject Country accounted for 
by your firm’s(s’) production; and 

(b) Capacity (quantity) of your firm to 
produce the Subject Merchandise in 
each Subject Country (i.e., the level of 
production that your establishment(s) 
could reasonably have expected to 
attain during the year, assuming normal 
operating conditions (using equipment 
and machinery in place and ready to 
operate), normal operating levels (hours 
per week/weeks per year), time for 
downtime, maintenance, repair, and 
cleanup, and a typical or representative 
product mix); and 

(c) The quantity and value of your 
firm’s(s’) exports to the United States of 
Subject Merchandise and, if known, an 
estimate of the percentage of total 
exports to the United States of Subject 
Merchandise from each Subject Country 
accounted for by your firm’s(s’) exports. 

(12) Identify significant changes, if 
any, in the supply and demand 
conditions or business cycle for the 
Domestic Like Product that have 
occurred in the United States or in the 
market for the Subject Merchandise in 
each Subject Country after 2003, and 
significant changes, if any, that are 
likely to occur within a reasonably 
foreseeable time. Supply conditions to 
consider include technology; 
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production methods; development 
efforts; ability to increase production 
(including the shift of production 
facilities used for other products and the 
use, cost, or availability of major inputs 
into production); and factors related to 
the ability to shift supply among 
different national markets (including 
barriers to importation in foreign 
markets or changes in market demand 
abroad). Demand conditions to consider 
include end uses and applications; the 
existence and availability of substitute 
products; and the level of competition 
among the Domestic Like Product 
produced in the United States, Subject 
Merchandise produced in each Subject 
Country, and such merchandise from 
other countries. 

(13) (OPTIONAL) A statement of 
whether you agree with the above 
definitions of the Domestic Like Product 
and Domestic Industry; if you disagree 
with either or both of these definitions, 
please explain why and provide 
alternative definitions. 

Authority: These reviews are being 
conducted under authority of title VII of the 
Tariff Act of 1930; this notice is published 
pursuant to section 207.61 of the 
Commission’s rules. 

By order of the Commission. 
Marilyn R. Abbott, 
Secretary. 

Issued: June 29, 2009. 
William R. Bishop, 
Acting Secretary to the Commission. 
[FR Doc. E9–15640 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (09–062)] 

Aerospace Safety Advisory Panel; 
Meeting 

AGENCY: National Aeronautics and 
Space Administration (NASA). 
ACTION: Notice of meeting. 

SUMMARY: In accordance with the 
Federal Advisory Committee Act, Public 
Law 92–463, as amended, the National 
Aeronautics and Space Administration 
announces a forthcoming meeting of the 
Aerospace Safety Advisory Panel. 
DATES: Thursday, July 23, 2009, 10 a.m. 
to 12 Noon Pacific Time. 
ADDRESSES: Jet Propulsion Laboratory 
(JPL), Von Karman Auditorium, 4800 
Oak Grove Drive, Pasadena, CA 91109. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Kathy Dakon, Aerospace Safety 
Advisory Panel Executive Director, 
National Aeronautics and Space 

Administration, Washington, DC 20546, 
(202) 358–0732. 
SUPPLEMENTARY INFORMATION: The 
Aerospace Safety Advisory Panel will 
hold its third Quarterly Meeting for 
2009. This discussion is pursuant to 
carrying out its statutory duties for 
which the Panel reviews, identifies, 
evaluates, and advises on those program 
activities, systems, procedures, and 
management activities that can 
contribute to program risk. Priority is 
given to those programs that involve the 
safety of human flight. The agenda will 
include JPL Overview; Office of Safety 
Missions Success Overview; 
Environmental Health and Safety Status; 
and Commercial Orbital Transportation 
Services (COTS) Status: 2007–2009 and 
Human Rating. 

The meeting will be open to the 
public up to the seating capacity of the 
room. Seating will be on a first-come 
basis. Attendees will be required to sign 
a visitor’s register. Photographs will 
only be permitted during the first 10 
minutes of the meeting. During the first 
30 minutes of the meeting, members of 
the public may make a 5-minute verbal 
presentation to the Panel on the subject 
of safety in NASA. Any member of the 
public is permitted to file a written 
statement with the Panel at the time of 
the meeting. Verbal presentations and 
written comments should be limited to 
the subject of safety in NASA and 
should be received 2 working days in 
advance. It is imperative that the 
meeting be held on this date to 
accommodate the scheduling priorities 
of the key participants. To reserve a 
seat, file a written statement, or make a 
verbal presentation, please contact Ms. 
Susan Burch via e-mail at 
Susan.Burch@nasa.gov or by telephone 
at (202) 358–0550. 

Dated: June 25, 2009. 
Kathy Dakon, 
Acting Director, Advisory Committee 
Management Division, National Aeronautics 
and Space Administration. 
[FR Doc. E9–15607 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

NATIONAL SCIENCE FOUNDATION 

Committee Management Renewals 

The NSF management officials having 
responsibility for the advisory 
committees listed below have 
determined that renewing these groups 
for another two years is necessary and 
in the public interest in connection with 
the performance of duties imposed upon 
the Director, National Science 
Foundation (NSF), by 42 U.S.C. 1861 et 

seq. This determination follows 
consultation with the Committee 
Management Secretariat, General 
Services Administration. 

Committees: 

Advisory Committee for Biological 
Sciences, 1110. 

Advisory Committee for 
Cyberinfrastructure, 25150. 

Advisory Committee for Education and 
Human Resources, 1119. 

Advisory Committee for Engineering, 
1170. 

Advisory Committee for Geosciences, 
1755. 

Advisory Committee for Polar Programs, 
1130. 

Advisory Panel for Integrative 
Activities, 1373. 

Alan T. Waterman Award Committee, 
1172. 

Proposal Review Panel for Atmospheric 
Sciences, 10751. 

Proposal Review Panel for Behavioral 
and Cognitive Sciences, 10747. 

Proposal Review Panel for Biological 
Infrastructure, 10743. 

Proposal Review Panel for Earth 
Sciences, 1569. 

Proposal Review Panel for 
Environmental Biology, 10744. 

Proposal Review Panel for Geosciences, 
1756. 

Proposal Review Panel for Integrative 
Organismal Systems, 10745. 

Proposal Review Panel for International 
Science and Engineering, 10749. 

Proposal Review Panel for Molecular 
and Cellular Biosciences, 10746. 

Proposal Review Panel for Ocean 
Sciences, 10752. 

Proposal Review Panel for Research on 
Learning in Formal and Informal 
Settings, 59. 

Proposal Review Panel for Social 
Behavioral and Economic Sciences, 
1766. 

Proposal Review Panel for Social and 
Economic Sciences, 10748. 

Effective date for renewal is July 2, 
2009. For more information, please 
contact Susanne Bolton, NSF, at (703) 
292–7488. 

Dated: June 29, 2009. 

Susanne Bolton, 
Committee Management Officer. 
[FR Doc. E9–15656 Filed 7–1–09; 8:45 am] 

BILLING CODE 7555–01–P 
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NUCLEAR REGULATORY 
COMMISSION 

[NRC–2009–0268] 

Notice of Availability of Interim Staff 
Guidance Documents for Spent Fuel 
Storage Casks 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of Availability. 

FOR FURTHER INFORMATION CONTACT: 
Matthew Gordon, Structural Mechanics 
and Materials Branch, Division of Spent 
Fuel Storage and Transportation 
Division, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20005–0001. Telephone: (301) 492– 
3331; fax number: (301) 492–3342; e- 
mail: matthew.gordon@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

The Nuclear Regulatory Commission 
(NRC) has prepared a draft Interim Staff 
Guidance (ISG) No. 23 document, 
entitled ‘‘Application of ASTM 
Standard Practice C1671–07 when 
performing technical reviews of spent 
fuel storage and transportation 
packaging licensing actions.’’ This draft 
ISG document would provide guidance 
to the NRC staff when reviewing 
licensee integrated safety analyses, 
license or Certificate of Compliance 
applications or amendment requests, or 
other related activities for dry cask 
storage systems under 10 CFR part 71 
and 10 CFR part 72. The NRC is 
soliciting public comments on this draft 
of ISG–23, which will be considered 
before the NRC issues any final version. 

II. Further Information 

Documents related to this action are 
available electronically at the NRC’s 
Electronic Reading Room at http:// 
www.nrc.gov/reading-rm/adams.html. 
From this site, you can access the NRC’s 
Agencywide Document Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. The ADAMS 
accession numbers for the documents 
related to this notice are provided in the 
following table. If you do not have 
access to ADAMS or if there are 
problems in accessing the documents 
located in ADAMS, contact the NRC 
Public Document Room (PDR) reference 
staff at 1–800–397–4209, 301–415–4737, 
or by e-mail to 
matthew.gordon@nrc.gov. 

ADAMS document ADAMS 
accession No. 

Draft of Interim Staff Guid-
ance-23.

ML090771224 

These documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O–1 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. Comments and 
questions on ISG–23 should be directed 
to Matthew Gordon, Structural 
Mechanics and Materials Branch, 
Division of Spent Fuel Storage and 
Transportation, Office of Nuclear 
Materials Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20005–0001 by August 
17, 2009. Comments received after this 
date will be considered if it is practical 
to do so, but assurance of consideration 
cannot be given to comments received 
after this date. Comments can also be 
submitted by telephone, fax, or e-mail to 
the following: Telephone: (301) 492– 
3331; fax number: (301) 492–3331; e- 
mail: matthew.gordon@nrc.gov. 

Dated at Rockville, Maryland this 25th day 
of June 2009. 

For the U.S. Nuclear Regulatory 
Commission. 
Robert E. Einziger, 
Acting Chief, Structural Mechanics and 
Materials Branch, Division of Spent Fuel 
Storage and Transportation, Office of Nuclear 
Materials Safety and Safeguards. 
[FR Doc. E9–15622 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[NRC–2009–0269] 

Notice of Availability of Interim Staff 
Guidance Documents for Spent Fuel 
Storage Casks 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Notice of availability. 

FOR FURTHER INFORMATION CONTACT: 
Matthew Gordon, Structural Mechanics 
and Materials Branch, Division of Spent 
Fuel Storage and Transportation 
Division, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20005–0001. Telephone: (301) 492– 
3331; fax number: (301) 492–3342; e- 
mail: matthew.gordon@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 
The Nuclear Regulatory Commission 

(NRC) has prepared a draft Interim Staff 
Guidance (ISG) No. 2, Revision 1, 
document, entitled ‘‘Division of Spent 
Fuel Storage and Transportation, 
Interim Staff Guidance—2, Revision 1, 
Fuel Retrievability.’’ This draft ISG 
document would provide guidance to 
the NRC staff when reviewing licensee 
integrated safety analyses, license 
applications or amendment requests, or 
other related licensing activities for dry 
cask storage systems under 10 CFR part 
72. The NRC is soliciting public 
comments on this draft of ISG–2, 
Revision 1, which will be considered 
before the NRC issues any final version. 

II. Further Information 
Documents related to this action are 

available electronically at the NRC’s 
Electronic Reading Room at http:// 
www.nrc.gov/reading-rm/adams.html. 
From this site, you can access the NRC’s 
Agencywide Document Access and 
Management System (ADAMS), which 
provides text and image files of NRC’s 
public documents. The ADAMS 
accession numbers for the documents 
related to this notice are provided in the 
following table. If you do not have 
access to ADAMS or if there are 
problems in accessing the documents 
located in ADAMS, contact the NRC 
Public Document Room (PDR) reference 
staff at 1–800–397–4209, 301–415–4737, 
or by e-mail to pdr.resource@nrc.gov. 

ADAMS document ADAMS 
accession No. 

Draft of Interim Staff Guid-
ance-2, Revision 1 ............ ML090771169 

These documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O–1 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. Comments and 
questions on ISG–2, Revision 1, should 
be directed to Matthew Gordon, 
Structural Mechanics and Materials 
Branch, Division of Spent Fuel Storage 
and Transportation, Office of Nuclear 
Materials Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20005–0001 by August 
17, 2009. Comments received after this 
date will be considered if it is practical 
to do so, but assurance of consideration 
cannot be given to comments received 
after this date. Comments can also be 
submitted by telephone, fax, or e-mail to 
the following: Telephone: (301) 492– 
3331; fax number: (301) 492–3331; e- 
mail: matthew.gordon@nrc.gov. 
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Dated at Rockville, Maryland this 25th day 
of June 2009. 

For the U.S. Nuclear Regulatory 
Commission. 
Robert E. Einziger, 
Acting Chief, Structural Mechanics and 
Materials Branch, Division of Spent Fuel 
Storage and Transportation, Office of Nuclear 
Materials Safety and Safeguards. 
[FR Doc. E9–15620 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[NRC–2009–0272; Docket No. 03003754] 

Notice of Availability of Environmental 
Assessment and Finding of No 
Significant Impact for License 
Amendment to Materials License No. 
06–00217–06, for Remediation of 
Portions of a Site in Windsor, CT 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Issuance of Environmental 
Assessment and Finding of No 
Significant Impact for License 
Amendment. 

FOR FURTHER INFORMATION CONTACT: 
James Schmidt, (610) 337–5276; or John 
Nicholson, (610) 337–5236; Health 
Physicist, Decommissioning Branch, 
Division of Nuclear Materials Safety, 
Region I, 475 Allendale Road, King of 
Prussia, Pennsylvania 19406; fax 
number (610) 337–5269; or by e-mail: 
jim.schmidt@nrc.gov; 
john.nicholson@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

The U.S. Nuclear Regulatory 
Commission (NRC) is considering the 
issuance of a license amendment to 
Materials License No. 06–00217–06 
issued to ABB Inc. (ABB or the 
Licensee). ABB submitted the 
amendment request by letter dated 
December 31, 2008. The proposed 
action would authorize ABB to conduct 
remediation in place of the U.S. Army 
Corps of Engineers (USACE), at portions 
of the ABB site designated as Formally 
Utilized Sites Remedial Action Program 
(FUSRAP) areas. The ABB site, a 612- 
acre parcel located at 2000 Day Hill 
Road, in Windsor, Connecticut (the 
Facility), is currently undergoing site- 
wide decommissioning. The Facility’s 
FUSRAP areas will be cleaned up by the 
Licensee with NRC oversight, in 
accordance with an agreement between 
the NRC and USACE dated August 15, 
2007. Under this agreement, USACE 
will suspend its FUSRAP activities at 

the Facility after the Licensee modifies 
its previously-approved site 
decommissioning plan (DP) by bringing 
within its scope cleanup of the FUSRAP 
areas. To accomplish this, the Licensee 
submitted a revised DP for NRC review 
and approval as part of its December 31, 
2008, application. 

The NRC has prepared an 
Environmental Assessment (EA) in 
support of this proposed action in 
accordance with the requirements of 
Title 10, Code of Federal Regulations 
(CFR), Part 51 (10 CFR Part 51). Based 
on the EA, the NRC has concluded that 
a Finding of No Significant Impact 
(FONSI) is appropriate with respect to 
the proposed action. The amendment 
will be issued to the Licensee following 
the publication of this FONSI and EA in 
the Federal Register. 

II. Environmental Assessment 

Identification of Proposed Action 

The proposed action would approve 
the Licensee’s December 31, 2008, 
license amendment request. The scope 
of the DP (initially approved on June 1, 
2004) will be expanded to authorize 
ABB to conduct remediation activities 
for select FUSRAP areas at its Facility. 

Changes in the revised DP were 
generally limited to an update to reflect 
the successful remediation of the non- 
FUSRAP Facility areas, and a 
description of the remaining Facility 
areas to be remediated. However, the 
revised DP does include new derived 
concentration guideline levels (DCGLs) 
for uranium and cobalt-60, to be used 
for one structure: The south portion of 
Building 3, that will remain in place 
following completion of the remediation 
activities. Areas to be remediated under 
the revised DP include all FUSRAP 
areas except the Debris Pile area and 
Site Brook area. These areas are located 
in wetlands and will be the subject of 
a future DP amendment. The specific 
FUSRAP areas to be remediated 
included the removal of part of the five 
acre Building 3 Complex; removal of the 
one acre Building 6 Complex; removal 
of the industrial, waste, and sanitary 
lines associated with the Building 
Complexes; excavation of the seven acre 
Woods Area; and excavation of the one 
acre Drum Burial Pit area. Additionally, 
the revised DP provided for the 
Licensee’s remediation of a two acre 
area termed the Burning Grounds which 
is contaminated with small quantities of 
radium-226 and thorium-232. This area 
was previously remediated to existing 
NRC standards and approved for 
unrestricted use by the NRC on August 
10, 1989. 

Need for the Proposed Action 

The proposed action would allow 
ABB to complete the remaining Facility 
remediation and decommissioning 
activities, thereby reducing residual 
radioactivity at the Facility to a level 
that permits release of the entire 
property for unrestricted use and 
termination of the license. The Licensee 
has been successfully remediating and 
decommissioning the Facility since 
2004 under the previously-approved DP. 
In order to complete remediation of the 
entire Facility, the FUSRAP areas must 
be remediated. NRC is fulfilling its 
responsibilities under the Atomic 
Energy Act to make a decision on a 
proposed license amendment for 
decommissioning that ensures safety 
and protection of the public and the 
environment. 

Environmental Impacts of the Proposed 
Action 

In preparing this EA, the NRC staff 
reviewed the 2004 EA issued in 
connection with the initial DP; the 
Licensee’s Environmental Report 
submitted on February 28, 2008; and the 
revised DP submitted on December 31, 
2008. Additionally, the staff reviewed 
the performance of the 
decommissioning activities completed 
by the Licensee to date. The staff 
concluded that the bases for the findings 
of the 2004 EA remain valid, and are 
applicable to the revised DP. Regarding 
remediation of the FUSRAP areas, 
decommissioning methodologies are 
unchanged from the initial approved DP 
and are appropriate for the contaminant 
concentrations found in the FUSRAP 
area structures and soils. The same 
isotopes that were present in the 
Facility’s non-FUSRAP areas (namely, 
those associated with enriched uranium 
and cobalt-60) exist in the FUSRAP 
areas as well. The FUSRAP buildings 
and areas requiring remediation are 
similar to those already successfully 
remediated and decommissioned at the 
Facility. The amount of waste in 
FUSRAP areas which will need to be 
packaged and shipped to a licensed 
disposal facility is similar to the 
amounts evaluated in the 2004 EA, and 
this waste will be packaged and 
transported to the same disposal facility 
previously used for non-FUSRAP area 
remediation activities. 

As stated above, the revised DP 
includes a new site specific building 
DCGL, to support the unrestricted 
release of the southern portion, or High 
Bay, of Building 3. The staff’s technical 
review confirmed that the licensee’s 
requested site specific total uranium 
and cobalt-60 building DCGLs of 20,148, 
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and 6,980 disintegrations per 100 square 
centimeters, respectively, would result 
in a maximum annual dose of less than 
19 millirem of total effective dose 
equivalent to an average member of a 
critical group occupying the remaining 
structure. Since this dose is less than 25 
millrem per year, use of these DCGLs 
will meet the radiological criteria for 
unrestricted release specified in 10 CFR 
20.1402. The conclusions of the 2004 
EA thus remain valid here for the 
proposed action. 

The revised decommissioning plan 
included additional remediation for the 
Burning Grounds which was previously 
cleaned up to NRC standards and 
approved for unrestricted use in 1989. 
The licensee is performing this 
additional remediation because the 
existing contaminates remaining in this 
area are slightly above decommissioning 
screening values presently being used 
by the NRC staff. The staff reviewed the 
licensee’s proposal to use post- 
remediation soil DCGLs of 1.1 and 0.6 
picocuries per gram of soil for the 
isotopes of thorium-232 and radium- 
226, respectively, which are the 
screening values listed in Table B.2 of 
NUREG 1757, ‘‘Consolidated NMSS 
Decommissioning Guidance,’’ Volume 
1, Revision 2. These values correspond 
to surface soil concentrations that the 
NRC staff has deemed are in compliance 
with the unrestricted release 
requirements of 10 CFR 20.1402, and are 
thus consistent with the 2004 EA 
findings. 

In summary, NRC staff has reviewed 
the revised decommissioning plan for 
the Facility, and examined the impact of 
the proposed additional 
decommissioning activities. Based upon 
its review, the staff has determined that 
environmental impacts associated with 
the proposed action are no greater than 
the impacts found in the 2004 EA, and 
are bounded by the impacts discussed 
in NUREG 1496, ‘‘Generic 
Environmental Impact Statement in 
Support of Rulemaking on Radiological 
Criteria for License Termination of NRC- 
Licensed Nuclear Facilities,’’ Volumes 
1–3. The staff finds there have been no 
significant environmental impacts to 
date from the use and cleanup of 
radioactive material at the Facility. The 
NRC staff reviewed the docket file 
records to identify any non-radiological 
hazards that may impact the 
environment surrounding the Facility. 
No such hazards or impacts to the 
environment were identified. The NRC 
has identified no other radiological or 
non-radiological activities in the area 
that could result in cumulative 
environmental impacts. 

The staff has considered the impact of 
the proposed FUSRAP area remediation 
at the Facility, and finds that the 
proposed action will not have a 
significant impact on the quality of the 
human environment. 

Environmental Impacts of the 
Alternatives to the Proposed Action 

The Facility is in the process of being 
decommissioned under an approved DP, 
and the NRC has agreed to allow ABB 
to conduct the remediation of the 
FUSRAP areas as part of a formal 
agreement with the USACE. Therefore, 
the only alternative to the proposed 
action to continue the decommissioning 
process at the Facility is no action. The 
no-action alternative is not acceptable 
because it is inconsistent with NRC’s 
Timeliness Rule (10 CFR 30.36), which 
requires licensees to decommission 
their facilities when licensed activities 
cease and to request termination of their 
radioactive materials license. Although 
termination of the NRC and USACE 
agreement would result in unnecessary 
remediation and decommissioning 
delay, the environmental impacts 
created by the action would be 
unchanged. Additionally, denying the 
amendment request would result in no 
change in current environmental 
impacts. The environmental impacts of 
the proposed action and the no-action 
alternative are therefore similar, and the 
no-action alternative is accordingly not 
further considered. 

Conclusion 
The NRC staff reviewed the 

environmental impacts of the proposed 
action in accordance with the 
requirements of 10 CFR 51 and NRC’s 
unrestricted release criteria specified in 
10 CFR 20.1402. The NRC staff has 
determined that incorporating the 
Facility’s FUSRAP areas into the site- 
wide DP would not significantly affect 
the quality of the human environment. 
Therefore, an environmental impact 
statement is not warranted for the 
proposed action, and pursuant to 10 
CFR 51.32, a FONSI is appropriate. 

Agencies and Persons Consulted 
This EA was prepared by NRC staff 

and coordinated with the following 
agencies: Connecticut Department of 
Environmental Protection and the U.S. 
Fish and Wildlife Services. NRC 
provided a draft of this EA to the 
Connecticut Department of 
Environmental Protection for review on 
May 20, 2009. On June 19, 2009, 
Michael Firsick of the Connecticut 
Department of Environmental Protection 
responded by e-mail. The State agreed 
with the conclusions of the EA, 

however, they included a letter dated 
June 19, 2009, indicating that ABB had 
not submitted the requested surveys to 
indicate the presence of two State 
species of special concern occurring in 
the project vicinity: Eastern box turtle 
(Terrapene carolina) and Eastern 
hognose snake (Heterodon platirhinos). 
On June 24, 2009, Mr. Firsick reported 
by e-mail that the issues identified in 
the June 19, 2009, letter had been 
appropriately resolved with ABB. 

III. Finding of No Significant Impact 
On the basis of this EA, the NRC finds 

that there are no significant 
environmental impacts from the 
proposed action and that preparation of 
an environmental impact statement is 
not warranted. Accordingly, the NRC 
has determined that a FONSI is 
appropriate. 

IV. Further Information 
Documents related to this action, 

including the application for license 
amendment and supporting 
documentation, are available 
electronically at the NRC’s Electronic 
Reading Room at http://www.nrc.gov/ 
reading-rm/adams.html. From this site, 
you can access the NRC’s Agencywide 
Documents Access and Management 
System (ADAMS), which provides text 
and image files of NRC’s public 
documents. The documents related to 
this action are listed below, along with 
their ADAMS accession numbers. 

1. NUREG–1757, ‘‘Consolidated 
NMSS Decommissioning Guidance;’’ 

2. Title 10 Code of Federal 
Regulations, Part 20, Subpart E, 
‘‘Radiological Criteria for License 
Termination;’’ 

3. Title 10, Code of Federal 
Regulations, Part 51, ‘‘Environmental 
Protection Regulations for Domestic 
Licensing and Related Regulatory 
Functions;’’ 

4. NUREG–1496, ‘‘Generic 
Environmental Impact Statement in 
Support of Rulemaking on Radiological 
Criteria for License Termination of 
NRC–Licensed Nuclear Facilities’’ 
(ML042310492, ML042320379, and 
ML042330385); 

5. NRC letter and safety evaluation 
report to Combustion Engineering, Inc. 
authorizing unrestricted release of the 
woods area (Burning Grounds) dated 
August 10, 1989 (ML091400662); 

6. ABB letter to NRC dated October 
15, 2003, ‘‘Application for Amendment 
of Materials License 06–00217–06’’ 
dated October 15, 2003 (ML033080245, 
ML033080248, and ML033080252); 

7. Enclosure II to ABB letter dated 
October 15, 2003 ‘‘CE Windsor Site 
Decommissioning Plan, October 15, 
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2003’’ (ML033080254, ML033080258, 
ML033080273, ML033080279, 
ML033080310, and ML033080313); 

8. Enclosure III to ABB letter dated 
October 15, 2003 ‘‘CE Windsor Site 
Derivation of Site-Specific DCGLs, 
September 2003’’ (ML033080318, 
ML033080320, ML033080327, 
ML033080334, ML033080341, 
ML033080346, ML033080352, 
ML033080356, and ML033080366); 

9. ‘‘Environmental Assessment of the 
Proposed Decommissioning Plan for the 
ABB Prospects, Inc. Windsor, 
Connecticut Facility’’ dated May 20, 
2004 (ML041400413); 

10. NRC letter to the USACE dated 
August 15, 2007, ‘‘Proposed Process To 
Decommission and Cleanup the ABB 
Windsor Site’’ (ML072210979); 

11. ABB letter to NRC dated February 
28, 2008, ‘‘Subject: Environmental 
Information Report’’ (ML080850764, 
ML080850789); 

12. ABB letter to the NRC dated 
December 31, 2008, ‘‘Application for 
Amendment of Materials License 06– 
00217–06’’ (ML090160123, 
ML090160128, ML090160370, and 
ML090160378); 

13. Attachment 4 to ABB letter dated 
December 31, 2008, ‘‘CE Windsor Site 
Decommissioning Plan, Revision 1, 
December 2008’’ (ML090160381, 
ML090160388, and ML090160396); 

14. Attachment 5 to ABB letter dated 
December 31, 2008. ‘‘CE Windsor Site 
Development of Building DCGLs, 
Revision 0, December 2008’’ 
(ML090160458, ML090160469, 
ML090160478, and ML090160487); and 

15. State of Connecticut Department 
of Environmental Protection e-mail 
regarding actions to be taken for two 
State species of special concern 
occurring in the CE Windsor Site 
vicinity dated June 19, 2009 
(ML091730286). 

If you do not have access to ADAMS, 
or if there are problems in accessing the 
documents located in ADAMS, contact 
the NRC Public Document Room (PDR) 
Reference staff at 1–800–397–4209, 301– 
415–4737, or by e-mail to pdr@nrc.gov. 
These documents may also be viewed 
electronically on the public computers 
located at the NRC’s PDR, O 1 F21, One 
White Flint North, 11555 Rockville 
Pike, Rockville, MD 20852. The PDR 
reproduction contractor will copy 
documents for a fee. 

Dated at Region I, 475 Allendale Road, 
King of Prussia, PA, this 25th day of June 
2009. 

For the Nuclear Regulatory Commission. 
Judith Joustra, 
Chief, Decommissioning Branch, Division of 
Nuclear Materials Safety, Region I. 
[FR Doc. E9–15619 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

[NRC–2009–0267; Docket No. 50–289] 

Exelon Generation Company, LLC; 
Three Mile Island Nuclear Station, Unit 
1; Notice of Availability of the Final 
Supplement 37 to the Generic 
Environmental Impact Statement for 
License Renewal of Nuclear Plants, 
Regarding the License Renewal of 
Three Mile Island Nuclear Station, Unit 
1 

Notice is hereby given that the U.S. 
Nuclear Regulatory Commission (NRC 
or Commission) has published a final 
plant-specific supplement to the 
‘‘Generic Environmental Impact 
Statement for License Renewal of 
Nuclear Plants’’ (GEIS), NUREG–1437, 
regarding the renewal of operating 
license DPR–50 for an additional 20 
years of operation for Three Mile Island 
Nuclear Station, Unit 1 (TMI–1). TMI– 
1 is located in Londonderry Township 
in Dauphin County, Pennsylvania, on 
the northern end of Three Mile Island 
near the eastern shore of the 
Susquehanna River. Possible 
alternatives to the proposed action 
(license renewal) include no action and 
reasonable alternative energy sources. 

As discussed in Section 9.4 of the 
final Supplement 37, based on: (1) The 
analysis and findings in the GEIS; (2) 
the Environmental Report submitted by 
Exelon Generation Company, LLC; (3) 
consultation with Federal, State, and 
local agencies; (4) the NRC staff’s own 
independent review; and (5) the NRC 
staff’s consideration of public 
comments, the NRC determined that the 
adverse environmental impacts of 
license renewal for TMI–1 are not so 
great that preserving the option of 
license renewal for energy-planning 
decisionmakers would be unreasonable. 

The final Supplement 37 to the GEIS 
is publicly available at the NRC Public 
Document Room (PDR), located at One 
White Flint North, 11555 Rockville 
Pike, Rockville, Maryland 20852, or 
from the NRC’s Agencywide Documents 
Access and Management System 
(ADAMS). The ADAMS Public 
Electronic Reading Room is accessible at 
http://adamswebsearch.nrc.gov/ 
dologin.htm. The accession number for 
the final Supplement 37 to the GEIS is 
ML091751063. Persons who do not have 

access to ADAMS, or who encounter 
problems in accessing the documents 
located in ADAMS, should contact the 
NRC’s PDR reference staff by telephone 
at 1–800–397–4209, or 301–415–4737, 
or by e-mail at pdr.resource@nrc.gov. In 
addition, the following three locations 
have agreed to make the final 
supplement to the GEIS available for 
public inspection: Londonderry 
Township Municipal Building, 783 
South Geyers Church Road, 
Middletown, PA 17057; Middletown 
Public Library, 20 North Catherine 
Street, Middletown, PA 17057; and 
Penn State Harrisburg Library, 351 
Olmsted Drive, Middletown, PA 17057. 

For Further Information Contact:Ms. 
Sarah Lopas, Projects Branch 1, Division 
of License Renewal, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Mail Stop O– 
11F1, Washington, DC 20555–0001. Ms. 
Lopas may be contacted by telephone at 
1–800–368–5642, extension 1147 or via 
e-mail at Sarah.Lopas@nrc.gov. 

Dated at Rockville, Maryland, this 25th day 
of June 2009. 

For the Nuclear Regulatory Commission. 
David L. Pelton, 
Chief, Projects Branch 1, Division of License 
Renewal, Office of Nuclear Reactor 
Regulation. 
[FR Doc. E9–15637 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Meeting of the Plant 
Operations and Fire Protection 
Subcommittee; Notice of Meeting 

The ACRS Subcommittee on Plant 
Operations & Fire Protection will hold 
a meeting on July 30, 2009, U.S. Nuclear 
Regulatory Commission Region II, Sam 
Nunn Atlanta Federal Center, 23 T85, 61 
Forsyth Street, SW., Atlanta, GA 30303– 
8931. 

This meeting will be open to public 
attendance. 

The agenda for the subject meeting 
shall be as follows: 

July 30, 2009—8 a.m.–3 p.m. 
The Subcommittee will meet with the 

Administrator and Region II staff on 
items of mutual interest. The 
Subcommittee will gather information, 
analyze relevant issues and facts, and 
formulate proposed positions and 
actions, as appropriate, for deliberation 
by the Full Committee at a later date. 

Members of the public desiring to 
observe the meeting, provide oral 
statements and/or written comments 
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should notify the Designated Federal 
Official, Ms. Maitri Banerjee (telephone 
301–415–6973) at five days prior to the 
meeting, if possible, so that appropriate 
arrangements can be made. Members of 
the public will be required to present a 
valid form of identification and go 
through security screening at the 
entrance of the building. Electronic 
recordings will be permitted. Detailed 
procedures for the conduct of and 
participation in ACRS meetings were 
published in the Federal Register on 
October 6, 2008, (73FR 58268–58269). 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
7 a.m. and 4:45 p.m. (ET). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 

Dated: June 23, 2009. 
Cayetano Santos, 
Chief, Reactor Safety Branch A, Advisory 
Committee on Reactor Safeguards. 
[FR Doc. E9–15635 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Meeting of the Plant 
Operations and Fire Protection 
Subcommittee; Notice of Meeting 

The ACRS Subcommittee on Plant 
Operations & Fire Protection will hold 
a meeting on July 28, 2009, at Watts Bar 
Nuclear Plant, 1260 Nuclear Plant Road, 
Spring City, TN 37381. 

This meeting will be open to public 
attendance. 

The agenda for the subject meeting 
shall be as follows: 

July 28, 2009—1 p.m.–4:30 p.m. 
The Subcommittee will discuss the 

Tennessee Valley Authority’s (TVA) 
activities related to construction and 
licensing of Watts Bar Nuclear Plant, 
Unit 2. The Subcommittee will hear 
presentations by and hold discussions 
with representatives of TVA, and other 
interested persons regarding this matter. 
The Subcommittee will gather 
information, analyze relevant issues and 
facts, and formulate proposed positions 
and actions, as appropriate, for 
deliberation by the full Committee, at a 
later date. 

Members of the public desiring to 
observe the meeting, provide oral 
statements and/or written comments 
should notify the Designated Federal 
Official, Ms. Maitri Banerjee (telephone 
301–415–6973) at least seven days prior 

to the meeting, so that appropriate 
arrangements can be made for access to 
the meeting site which is inside the 
TVA’s owner controlled area around the 
Watts Bar facility. Members of the 
public planning to attend the meeting 
will be required to provide information 
to the Designated Federal Official 
including their full name, vehicle 
license plate number, and request for 
access. A form of valid identification 
(e.g., government issued driver’s 
license) has to be presented to the 
security guards at the vehicle access 
point of the TVA’s owner controlled 
area, and all personnel requesting access 
must follow the directions of security 
guards. Electronic recordings will be 
permitted. Detailed procedures for the 
conduct of and participation in ACRS 
meetings were published in the Federal 
Register on October 6, 2008 (73 FR 
58268–58269). 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
7 a.m. and 4:45 p.m. (ET). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 

Dated: June 25, 2009. 
Cayetano Santos, 
Chief, Reactor Safety Branch A, Advisory 
Committee on Reactor Safeguards. 
[FR Doc. E9–15629 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards (ACRS) Meeting of the 
ACRS Subcommittee on AP 1000; 
Notice of Meeting 

The ACRS Subcommittee on the AP 
1000 will hold a meeting on July 23–24, 
2009, Room T–2B3, 11545 Rockville 
Pike, Rockville, Maryland. 

The entire meeting will be open to 
public attendance, with the exception of 
a portion that may be closed pursuant 
to 5 U.S.C. 552b(c)(4) to protect 
information that is proprietary to the 
Westinghouse Electric Company or its 
contractors. 

The agenda for the subject meeting 
shall be as follows: 

Thursday, July 23, 2009–8:30 a.m.–5 
p.m. 

Friday, July 24, 2009–8:30 a.m.–5 pm. 
The Subcommittee will review 

selected chapters of the Draft Safety 
Evaluation Report associated with the 
amendment to the AP 1000 Design 
Certification Document and selected 

chapters of the Draft Safety Evaluation 
Report associated with the Bellefonte 
Reference Combined License 
Application. The Subcommittee will 
hear presentations by and hold 
discussions with representatives of the 
NRC staff and other interested persons 
regarding this matter. The 
Subcommittee will gather information, 
analyze relevant issues and facts, and 
formulate proposed positions and 
actions, as appropriate, for deliberation 
by the Full Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Mr. Michael Lee, 
(Telephone: 301–415–6887) five days 
prior to the meeting, if possible, so that 
appropriate arrangements can be made. 
Electronic recordings will be permitted. 
Detailed procedures for the conduct of 
and participation in ACRS meetings 
were published in the Federal Register 
on October 6, 2008 (73 FR 58268– 
58269). 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
8:15 a.m. and 5:15 p.m. (ET). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 

Dated: June 25, 2009. 
Antonio Dias, 
Chief, Reactor Safety Branch B, Advisory 
Committee on Reactor Safeguards. 
[FR Doc. E9–15630 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards (ACRS); Meeting of the 
ACRS Subcommittee on ESBWR; 
Notice of Meeting 

The ACRS Subcommittee on the 
Economic Simplified Boiling Water 
Reactor (ESBWR) will hold a meeting on 
July 21–22, 2009, 11545 Rockville Pike, 
Room T2–B3, Rockville, Maryland. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: 

Tuesday, July 21, 2009—8:30 a.m.–5 
p.m. 

Wednesday, July 22, 2009—8:30 a.m.– 
5 p.m. 

The Subcommittee will review the 
Safety Evaluation Report with Open 
Items associated with the North Anna 
Combined License Application 
referencing the ESBWR design. The 
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Subcommittee will hear presentations 
by and hold discussions with 
representatives of the NRC staff, General 
Electric Hitachi, Dominion, and other 
interested persons regarding this matter. 
The Subcommittee will gather 
information, analyze relevant issues and 
facts, and formulate proposed positions 
and actions, as appropriate, for 
deliberation by the full Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Christopher Brown, 
(Telephone: 301–415–7111) five days 
prior to the meeting, if possible, so that 
appropriate arrangements can be made. 
Electronic recordings will be permitted 
only during those portions of the 
meeting that are open to the public. 
Detailed procedures for the conduct of 
and participation in ACRS meetings 
were published in the Federal Register 
on October 6, 2008 (73 FR 58268– 
58269). 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official between 
6:45 a.m. and 3:30 p.m. (ET). Persons 
planning to attend this meeting are 
urged to contact the above named 
individual at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda. 

Dated: June 25, 2009. 
Cayetano Santos, 
Chief, Reactor Safety Branch A, Advisory 
Committee on Reactor Safeguards. 
[FR Doc. E9–15632 Filed 7–1–09; 8:45 am] 
BILLING CODE 7590–01–P 

OFFICE OF PERSONNEL 
MANAGEMENT 

Excepted Service 

AGENCY: U.S. Office of Personnel 
Management (OPM). 
ACTION: Notice. 

SUMMARY: This gives notice of OPM 
decisions granting authority to make 
appointments under Schedules A, B, 
and C in the excepted service as 
required by 5 CFR 6.6 and 213.103. 
FOR FURTHER INFORMATION CONTACT: 
Glenda Haendschke, Acting Group 
Manager, Executive Resources Services 
Group, Center for Human Resources, 
Division for Human Capital Leadership 
and Merit System Accountability, 202– 
606–2246. 
SUPPLEMENTARY INFORMATION: Appearing 
in the listing below are the individual 
authorities established under Schedules 
A, B, and C between April 1, 2009, and 
April 30, 2009. Future notices will be 

published on the fourth Tuesday of each 
month, or as soon as possible thereafter. 
A consolidated listing of all authorities 
as of June 30 is published each year. 
The following Schedules are not 
codified in the Code of Federal 
Regulations. These are agency specific 
exceptions. 

Schedule A 

The Schedule A authority is amended 
to read: 

Section 213.3106(l) Special Inspector 
General for Afghanistan Reconstruction 

(1) Positions needed to establish the 
Special Inspector General for 
Afghanistan Reconstruction. These 
positions provide for the independent 
and objective conduct and supervision 
of audits and investigations relating to 
the programs and operations funded 
with amounts appropriated and 
otherwise made available for the 
reconstruction of Afghanistan. These 
positions are established at General 
Schedule (GS) grade levels for initial 
employment not to exceed 3 years and 
may, with prior approval of OPM, be 
extended for an additional period of 2 
years. No new appointments may be 
made under this authority after January 
31, 2011. 

Schedule B 

No Schedule B appointments were 
approved for April 2009. 

Schedule C 

The following Schedule C 
appointments were approved during 
April 2009. 

Office of Management and Budget 

BOGS90010 Confidential Assistant to 
the Director. Effective April 20, 2009. 

BOGS90011 Confidential Assistant to 
the Chief of Staff. Effective April 20, 
2009. 

BOGS90012 Special Assistant to the 
Deputy Director. Effective April 20, 
2009. 

BOGS90014 Special Assistant to the 
Director. Effective April 20, 2009. 

BOGS90015 Special Assistant to the 
Director. Effective April 20, 2009. 

BOGS90018 Confidential Assistant to 
the Associate Director for National 
Security Programs. Effective April 20, 
2009. 

BOGS90019 Confidential Assistant to 
the Associate Director for Education, 
Income Maintenance and Labor. 
Effective April 20, 2009. 

BOGS90020 Confidential Assistant to 
the Associate Director for Natural 
Resource Programs. Effective April 20, 
2009. 

BOGS90021 Confidential Assistant to 
the Deputy Director. Effective April 
20, 2009. 

BOGS90022 Confidential Assistant to 
the Associate Director, Strategic 
Planning and Communications. 
Effective April 20, 2009. 

BOGS90023 Confidential Assistant to 
the Associate Director for Health. 
Effective April 20, 2009. 

BOGS90024 Confidential Assistant to 
the Associate Director for Legislative 
Affairs. Effective April 20, 2009. 

BOGS90025 Special Assistant to the 
Director. Effective April 28, 2009. 

BOGS90026 Confidential Assistant to 
the Associate Director for Education, 
Income Maintenance and Labor. 
Effective April 28, 2009. 

BOGS90027 Confidential Assistant to 
the Associate Administrator. Effective 
April 28, 2009. 

Office of Personnel Management 

PMGS31263 Senior Advisor to the 
Director. Effective April 9, 2009. 

PMGS31267 Senior Advisor to the 
Director. Effective April 9, 2009. 

Office of Science and Technology Policy 

TSGS09001 Executive Assistant to the 
President for Science and Technology. 
Effective April 7, 2009. 

Office of the United States Trade 
Representative 

TNGS00007 Public Affairs Specialist 
for Public and Media Affairs. Effective 
April 23, 2009. 

Presidents’ Commission on White House 
Fellowships 

WHGS31270 Associate Director for 
President’s Commission on White 
House Fellowships. Effective April 9, 
2009. 

WHGS31271 Staff Assistant for 
President’s Commission on White 
House Fellowships. Effective April 9, 
2009. 

WHGS31288 Education Director, for 
President’s Commission on White 
House Fellowships. Effective April 
20, 2009. 

Department of State 

DSGS69845 Deputy Chief of Staff for 
the Secretary of State. April 16, 2009. 

DSGS69857 Staff Assistant to the 
Under Secretary for Management. 
Effective April 16, 2009. 

DSGS69860 Staff Assistant to the 
Secretary of State. Effective April 16, 
2009. 

DSGS69864 Staff Assistant for the 
Deputy Chief of Staff for Operations. 
Effective April 16, 2009. 

DSGS69847 Deputy Director for Policy 
Planning Staff. Effective April 17, 
2009. 
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DSGS69848 Executive Assistant for 
the Deputy Secretary. Effective April 
17, 2009. 

DSGS69850 Staff Assistant for the 
Under Secretary for Management. 
Effective April 17, 2009. 

DSGS69851 Staff Assistant for the 
Secretary of State. Effective April 17, 
2009. 

DSGS69852 Special Assistant for 
Public Diplomacy and Public Affairs. 
Effective April 17, 2009. 

DSGS69853 Staff Assistant for the 
Bureau of Educational and Cultural 
Affairs. Effective April 17, 2009. 

DSGS69854 Policy Advisor/Chief 
Speechwriter for Policy Planning 
Staff. Effective April 17, 2009. 

DSGS69858 Senior Advisor for Public 
Affairs. Effective April 17, 2009. 

DSGS69859 Protocol Officer Visits to 
the Chief of Protocol. Effective April 
17, 2009. 

DSGS69861 Staff Assistant to the 
Under Secretary for Management. 
Effective April 17, 2009. 

DSGS69862 Special Assistant for the 
Legal Advisor. Effective April 17, 
2009. 

DSGS69863 Deputy Chief of Staff for 
Policy for the Secretary of State. 
Effective April 17, 2009. 

DSGS69865 Special Assistant for the 
Chief of Staff/Counselor. Effective 
April 17, 2009. 

DSGS69868 Deputy Assistant 
Secretary—House for Legislative and 
Intergovernmental Affairs. Effective 
April 27, 2009. 

DSGS69869 Legislative Management 
Officer, Legislative and 
Intergovernmental Affairs. Effective 
April 27, 2009. 

Department of the Treasury 

DYGS00359 Senior Advisor for the 
Under Secretary for International 
Affairs. Effective April 1, 2009. 

DYGS00513 Senior Advisor for the 
Counselor to the Secretary. Effective 
April 9, 2009. 

DYGS00496 Senior Advisor, Business 
Affairs and Public Liaison. Effective 
April 10, 2009. 

DYGS00514 Special Assistant for the 
Deputy Secretary of the Treasury. 
Effective April 10, 2009. 

DYGS60317 Public Affairs Specialist 
for the Assistant Secretary (Public 
Affairs). Effective April 10, 2009. 

DYGS00436 Public Affairs Specialist 
for Public Affairs. Effective April 24, 
2009. 

DYGS00483 Senior Advisor for the 
Assistant Secretary (Terrorist 
Financing). Effective April 24, 2009. 

DYGS00487 Deputy Executive 
Secretary. Effective April 28, 2009. 

Department of Defense 
DDGS17131 Special Assistant for the 

Assistant Secretary for Defense 
(Special Operations/Low Intensity 
Conflict and Interdependent 
Capabilities). Effective April 1, 2009. 

DDGS17192 Special Assistant for 
Strategy, Plans and Forces for Defense 
(Strategy, Plans, and Forces). Effective 
April 1, 2009. 

DDGS17195 Special Assistant for the 
Under Secretary of Defense 
(Comptroller). Effective April 2, 2009. 

DDGS17196 Principal Director 
(African Affairs) for Defense (Africa). 
Effective April 2, 2009. 

DDGS17201 Staff Assistant for Public 
Affairs (Press Secretary). Effective 
April 6, 2009. 

DDGS17193 Principal Director, 
Western Hemisphere for Defense 
(Western Hemisphere Affairs). 
Effective April 7, 2009. 

DDGS17157 Special Assistant to the 
Deputy Under Secretary for Defense 
(Budget and Appropriations Affairs). 
Effective April 9, 2009. 

DDGS17197 Senior Advisor to the 
Under Secretary for Defense for 
Policy. Effective April 9, 2009. 

DDGS17200 Principal Director to 
Central Asia. Effective April 9, 2009. 

DDGS17203 Advance Officer to the 
Secretary and Deputy Secretary. 
Effective April 16, 2009. 

DDGS17204 Confidential Assistant to 
the Deputy Secretary for Defense. 
Effective April 16, 2009. 

DDGS17205 Special Assistant to the 
Assistant Secretary of Defense for 
Homeland Defense and Americas’ 
Security Affairs. Effective April 17, 
2009. 

DDGS17206 Special Assistant to the 
Deputy Under Secretary for Defense 
(Budget and Appropriations Affairs). 
Effective April 28, 2009. 

DDGS17207 Defense Fellow for the 
White House Liaison. Effective April 
28, 2009. 

DDGS17209 Special Assistant to the 
Under Secretary for Defense 
(Acquisition, Technology, and 
Logistics). Effective April 29, 2009. 

Department of the Army 
DWGS60095 Special Assistant to the 

Principal Deputy Assistant Secretary 
for the Army (Legislation). Effective 
April 27, 2009. 

Department of the Navy 
DNGS09030 Residential Manager and 

Social Secretary to the Vice President 
for the Navy. Effective April 8, 2009. 

Department of Justice 
DJGS00480 Confidential Assistant for 

the Assistant Attorney General. 
Effective April 2, 2009. 

DJGS00488 Public Affairs Specialist, 
Office of Public Affairs. Effective 
April 2, 2009. 

DJGS00143 Counsel for the Assistant 
Attorney General Criminal Division. 
Effective April 6, 2009. 

DJGS00475 Director of Advance for the 
Attorney General. Effective April 6, 
2009. 

DJGS00485 Counsel to the Attorney 
General for Executive Branch 
Relations. Effective April 6, 2009. 

DJGS00486 Counsel to the Attorney 
General. Effective April 6, 2009. 

DJGS00489 Senior Counsel to the 
Deputy Attorney General. Effective 
April 6, 2009. 

DJGS00482 Senior Advisor to the 
Director. Effective April 09, 2009. 

DJGS00091 Staff Assistant to the 
Assistant Attorney General 
(Legislative Affairs). Effective April 
10, 2009. 

DJGS00200 Senior Counsel to the 
Assistant Attorney General Criminal 
Division. Effective April 15, 2009. 

DJGS00492 Counsel to the Deputy 
Assistant Attorney General. Effective 
April 15, 2009. 

DJGS00481 Confidential Assistant to 
the Assistant Attorney General 
Criminal Division. Effective April 17, 
2009. 

DJGS00493 Special Assistant to the 
Director. Effective April 17, 2009. 

DJGS00494 Counsel to the Assistant 
Attorney General. Effective April 21, 
2009. 

DJGS00410 Senior Advisor to the 
Assistant Attorney General, for the 
Office of Justice Programs. Effective 
April 27, 2009. 

Department of Homeland Security 

DMGS00742 Deputy Secretary Briefing 
Book Coordinator for Operations and 
Administration. Effective April 28, 
2009. 

DMGS00507 Special Assistant to the 
Assistant Secretary for Policy. 
Effective April 17, 2009. 

DMGS00552 Confidential Legal 
Assistant to the General Counsel. 
Effective April 28, 2009. 

DMGS00580 Associate Director of 
Strategic Communications for Public 
Affairs. Effective April 17, 2009. 

DMGS00600 Confidential Assistant to 
the Under Secretary for Protocol and 
Advance Briefings for the Under 
Secretary for Science and Technology. 
Effective April 17, 2009. 

DMGS00697 Special Assistant for 
Policy. Effective April 17, 2009. 

DMGS00773 Confidential Assistant to 
the Assistant Secretary for Legislative 
Affairs. Effective April 17, 2009. 

DMGS00775 Special Assistant to the 
Director, United States Citizenship 
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and Immigration Services. Effective 
April 17, 2009. 

DMGS00776 Confidential Assistant to 
the Assistant Secretary for Policy. 
Effective April 17, 2009. 

DMGS00787 Director for Local Affairs 
for Intergovernmental Programs. 
Effective April 17, 2009. 

DMGS00777 Director of Strategy and 
Planning for Legislative Affairs. 
Effective April 28, 2009. 

DMGS00778 Correspondence Liaison 
Officer for the Executive Director for 
Operations and Administration. 
Effective April 28, 2009. 

DMGS00780 Advance Representative 
to the Director of Scheduling and 
Advance. Effective April 28, 2009. 

DMGS00781 Special Assistant to the 
Under Secretary for Science and 
Technology. Effective April 28, 2009. 

DMGS00782 Special Assistant to the 
Deputy Assistant Secretary for 
International Affairs (Policy). 
Effective April 28, 2009. 

DMGS00784 Correspondence Liaison 
Officer for Operations and 
Administration. Effective April 28, 
2009. 

DMGS00801 Deputy Assistant 
Secretary for Policy. Effective April 
28, 2009. 

Department of the Interior 
DIGS01154 Director of News Media for 

Congressional and Legislative Affairs. 
Effective April 1, 2009. 

DIGS01157 Special Assistant to the 
Counselor for the Secretary. Effective 
April 15, 2009. 

DIGS01158 Special Assistant to the 
Secretary. Effective April 21, 2009. 

Department of Agriculture 
DAGS00109 Special Assistant to the 

Administrator, for Food and Nutrition 
Service. Effective April 6, 2009. 

DAGS00111 Special Assistant to the 
Administrator, for Food and Nutrition 
Service. Effective April 6, 2009. 

DAGS00120 Deputy Press Secretary 
for the Office of Communications. 
Effective April 14, 2009. 

DAGS00119 Senior Advisor for Labor 
Relations for Congressional Relations. 
Effective April 15, 2009. 

DAGS00121 Confidential Assistant to 
the Deputy Under Secretary for Rural 
Development. Effective April 21, 
2009. 

DAGS00126 Senior Policy Analyst to 
the Administrator, Farm Service 
Agency. Effective April 21, 2009. 

DAGS00123 Confidential Assistant to 
the Chief, Natural Resources 
Conservation Service. Effective April 
30, 2009. 

DAGS00125 Senior Advisor to the 
Administrator for Risk Management. 
Effective April 30, 2009. 

DAGS00129 Confidential Assistant to 
the Administrator, Agricultural 
Marketing Service. Effective April 30, 
2009. 

Department of Commerce 

DCGS00237 Special Assistant to the 
Under Secretary for International 
Trade. Effective April 1, 2009. 

DCGS00576 Director of Advance for 
the Director of Scheduling and 
Advance. Effective April 1, 2009. 

DCGS00593 Senior Advisor to the 
Chief of Staff. Effective April 2, 2009. 

DCGS00628 Confidential Assistant to 
the Director of Scheduling and 
Advance. Effective April 2, 2009. 

DCGS00189 Special Advisor to the 
Secretary for Office of Policy and 
Strategic Planning. Effective April 8, 
2009. 

DCGS00368 Legislative Affairs 
Specialist for the Director, Office of 
Legislative Affairs. Effective April 9, 
2009. 

DCGS00492 Advance Specialist for the 
Director of Advance. Effective April 
10, 2009. 

DCGS00460 Director of 
Intergovernmental Affairs for 
Legislative and Intergovernmental 
Affairs. Effective April 21, 2009. 

DCGS00351 Confidential Assistant to 
the Deputy General Counsel. Effective 
April 22, 2009. 

DCGS00199 Confidential Assistant for 
Legislative and Intergovernmental 
Affairs. Effective April 27, 2009. 

DCGS00200 Legislative/ 
Intergovernmental Specialist for 
Legislative and Intergovernmental 
Affairs. Effective April 27, 2009. 

DCGS00599 Confidential Assistant for 
the Director of Communications. 
Effective April 29, 2009. 

DCGS00333 Confidential Assistant, 
Office of Communications and 
Information. Effective April 30, 2009. 

DCGS00485 Deputy Director for Faith 
Based and Neighborhood 
Partnerships. Effective April 30, 2009. 

Department of Labor 

DLGS60025 Senior Legislative Officer 
for Congressional and 
Intergovernmental Affairs. Effective 
April 2, 2009. 

DLGS60017 Senior Legislative Officer 
for Congressional and 
Intergovernmental Affairs. Effective 
April 6, 2009. 

DLGS60120 Senior Legislative Officer 
for Congressional and 
Intergovernmental Affairs. Effective 
April 6, 2009. 

DLGS60175 Senior Advisor to the 
Deputy Assistant Secretary for Policy. 
Effective April 16, 2009. 

DLGS60174 Special Assistant to the 
Director of Planning, Scheduling, and 
Advance. Effective April 21, 2009. 

DLGS09039 Speech Writer for the 
Assistant Secretary for Public Affairs. 
Effective April 23, 2009. 

DLGS60173 Chief of Staff to the 
Assistant Secretary for Disability 
Employment Policy. Effective April 
23, 2009. 

DLGS60180 Chief of Staff to the 
Assistant Secretary for Congressional 
and Intergovernmental Affairs. 
Effective April 23, 2009. 

Department of Education 
DBGS00394 Confidential Assistant to 

the Assistant Secretary for Elementary 
and Secondary Education. Effective 
April 6, 2009. 

DBGS00597 Confidential Assistant to 
the Assistant Deputy Secretary. 
Effective April 6, 2009. 

DBGS00900 Special Assistant to the 
Director, Academic Improvement and 
Teacher Quality Programs. Effective 
April 16, 2009. 

DBGS00433 Deputy Assistant 
Secretary for External Affairs and 
Outreach Services for the Office of 
Communication Services. Effective 
April 17, 2009. 

DBGS00549 Special Assistant to the 
Executive Administrator. Effective 
April 17, 2009. 

DBGS00460 Deputy Assistant 
Secretary for Communication 
Development for the Office of 
Communications and Outreach. 
Effective April 23, 2009. 

DBGS00499 Director, 
Intergovernmental Affairs to the 
Assistant Secretary, Office of 
Communications and Outreach. 
Effective April 23, 2009. 

Environmental Protection Agency 
EPGS08008 Program Manager 

(Scheduling) for the Deputy Chief of 
Staff (Operations). Effective April 15, 
2009. 

Department of Veterans Affairs 
DVGS60001 Special Assistant to the 

Deputy Secretary of Veterans Affairs. 
Effective April 7, 2009. 

Department of Energy 
DEGS00739 Deputy Assistant 

Secretary for Intergovernmental and 
External Affairs. Effective April 1, 
2009. 

DEGS00740 Special Assistant to the 
Chief of Staff. Effective April 1, 2009. 

DEGS00741 Special Assistant to the 
Senior Advisor. Effective April 10, 
2009. 

DEGS00743 Small Business Loan 
Guarantee Program Advisor. Effective 
April 29, 2009. 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00090 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31777 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

Small Business Administration 

SBGS00662 Deputy Assistant 
Administrator for Congressional and 
Legislative Affairs. Effective April 9, 
2009. 

SBGS00667 Speechwriter for the 
Assistant Administrator for 
Communications and Public Liaison. 
Effective April 9, 2009. 

SBGS00681 Special Assistant to the 
Associate Administrator for Capital 
Access. Effective April 9, 2009. 

National Endowment for the Arts 

NAGS00063 Deputy Congressional 
Liaison, Office of Government Affairs. 
Effective April 16, 2009. 

National Endowment for the Humanities 

NHGS60065 Special Assistant to the 
Chairman. Effective April 24, 2009. 

Department of Housing and Urban 
Development 

DUGS60436 Staff Assistant to the 
Chief of Staff. Effective April 1, 2009. 

DUGS60186 Staff Assistant to the 
Chief of Staff. Effective April 2, 2009. 

DUGS60121 Media Outreach 
Specialist for the Assistant Secretary 
for Public Affairs. Effective April 6, 
2009. 

DUGS60211 Advance Coordinator for 
the Director, Office of Executive 
Scheduling and Operations. Effective 
April 6, 2009. 

DUGS60270 White House Liaison 
Assistant to the Secretary and White 
House Liaison. Effective April 6, 
2009. 

DUGS60354 Special Assistant to the 
Assistant Secretary for Housing, 
Federal Housing Commissioner. 
Effective April 6, 2009. 

DUGS60389 Scheduling and Advance 
Coordinator. Effective April 6, 2009. 

DUGS60437 Special Assistant to the 
Secretary, Housing and Urban 
Development. Effective April 6, 2009. 

DUGS60621 Special Assistant for the 
Assistant Secretary for Policy 
Development and Research. Effective 
April 6, 2009. 

DUGS60193 Media Specialist for the 
Chief of Staff. Effective April 10, 
2009. 

DUGS60204 General Deputy Assistant 
Secretary for Congressional and 
Intergovernmental Relations. Effective 
April 10, 2009. 

DUGS60518 Special Assistant to the 
Deputy Secretary, Housing and Urban 
Development. Effective April 14, 
2009. 

DUGS60482 Director, Center for Faith 
Based and Community Initiatives. 
Effective April 15, 2009. 

DUGS60514 Special Assistant to the 
Assistant Secretary for Housing, 

Federal Housing Commissioner. 
Effective April 21, 2009. 

DUGS60340 Special Assistant to the 
Chief of Staff. Effective April 24, 
2009. 

DUGS60110 Staff Assistant to the 
Assistant Secretary for Housing, 
Federal Housing Commissioner. 
Effective April 30, 2009. 

Department of Transportation 

DTGS60054 Associate Director for 
Governmental Affairs. Effective April 
6, 2009. 

DTGS60274 Deputy Press Secretary for 
the Secretary and Director of Public 
Affairs. Effective April 6, 2009. 

DTGS60311 Special Assistant for 
Scheduling and Advance to the 
Director of Scheduling and Advance. 
Effective April 8, 2009. 

DTGS60326 Special Assistant to the 
Administrator. Effective April 8, 2009. 

DTGS60337 Director of 
Communications. Effective April 8, 
2009. 

DTGS60342 Special Assistant for 
Scheduling and Advance. Effective 
April 8, 2009. 

DTGS60257 Deputy Director of Public 
Affairs. Effective April 22, 2009. 

DTGS60341 Associate Director for 
Governmental Affairs, Deputy 
Assistant Secretary for Governmental 
Affairs. Effective April 23, 2009. 

DTGS60462 Associate Director for 
Public Liaison for the Deputy Director 
of Public Affairs. Effective April 27, 
2009. 
Authority: 5 U.S.C. 3301 and 3302; E.O. 

10577, 3 CFR 1954–1958 Comp., p. 218. 

U.S. Office of Personnel Management. 
John Berry, 
Director. 
[FR Doc. E9–15660 Filed 7–1–09; 8:45 am] 
BILLING CODE 6325–39–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. IC–28803] 

Notice of Applications for 
Deregistration Under Section 8(f) of the 
Investment Company Act of 1940 

June 26, 2009. 
The following is a notice of 

applications for deregistration under 
section 8(f) of the Investment Company 
Act of 1940 for the month of June, 2009. 
A copy of each application may be 
obtained via the Commission’s Web site 
by searching for the file number, or an 
applicant using the Company name box, 
at http://www.sec.gov/search/ 
search.htm or by calling (202) 551– 
8090. An order granting each 

application will be issued unless the 
SEC orders a hearing. Interested persons 
may request a hearing on any 
application by writing to the SEC’s 
Secretary at the address below and 
serving the relevant applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on July 
21, 2009, and should be accompanied 
by proof of service on the applicant, in 
the form of an affidavit or, for lawyers, 
a certificate of service. Hearing requests 
should state the nature of the writer’s 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notified of a hearing may request 
notification by writing to the Secretary, 
U.S. Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–1090. 

FOR FURTHER INFORMATION CONTACT: 
Diane L. Titus at (202) 551–6810, SEC, 
Division of Investment Management, 
Office of Investment Company 
Regulation, 100 F Street, NE., 
Washington, DC 20549–4041. 

Scottish Widows Investment 
Partnership Trust 

[File No. 811–21909] 

Summary: Applicant seeks an order 
declaring that it has ceased to be an 
investment company. On September 24, 
2008, applicant made a liquidating 
distribution to its shareholders, based 
on net asset value. Expenses of $66,317 
incurred in connection with the 
liquidation were paid or will be paid by 
Scottish Widows Investment 
Partnership Ltd., applicant’s investment 
adviser. 

Filing Dates: The application was 
filed on May 1, 2009 and amended on 
June 19, 2009. 

Applicant’s Address: Two Avenue de 
Lafayette, 6th Floor, Boston, MA 02111. 

ACP Continuum Return Fund II, LLC 

[File No. 811–21030] 

Summary: Applicant, a closed-end 
investment company, seeks an order 
declaring that it has ceased to be an 
investment company. On March 28, 
2005, applicant made a final liquidating 
distribution to its shareholders, based 
on net asset value. Applicant incurred 
no expenses in connection with the 
liquidation. 

Filing Dates: The application was 
filed on April 2, 2009, and amended on 
June 11, 2009. 

Applicant’s Address: Ascendant 
Capital Partners LP, 150 N. Radnor 
Chester Rd., Suite 220, Radnor, PA 
19087. 
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IPC Funds 

[File No. 811–7585] 
Summary: Applicant seeks an order 

declaring that it has ceased to be an 
investment company. By November 15, 
2004, each series of applicant had made 
a liquidating distribution to its 
shareholders, based on net asset value. 
Expenses of approximately $929,172 
incurred in connection with the 
liquidation were paid by applicant. 
Cash in the amount of approximately 
$21,467 is being held by U.S. Bank, 
applicant’s custodian, to cover certain 
outstanding accrued expenses of the 
liquidation. 

Filing Date: The application was filed 
on May 6, 2009. 

Applicant’s Address: c/o David S. 
Goldstein, Sutherland Asbill & Brennan, 
1275 Pennsylvania Ave., NW., 
Washington, DC 20004. 

Rochdale International Trade Fixed 
Income Fund 

[File No. 811–22244] 
Summary: Applicant, a closed-end 

investment company, seeks an order 
declaring that it has ceased to be an 
investment company. Applicant has 
never made a public offering of its 
securities and does not propose to make 
a public offering or engage in business 
of any kind. 

Filing Dates: The application was 
filed on January 9, 2009 and amended 
on June 8, 2009. 

Applicant’s Address: 570 Lexington 
Ave., New York, NY 10022–6837. 

Clarion Investment Trust 

[File No. 811–21133] 
Summary: Applicant seeks an order 

declaring that it has ceased to be an 
investment company. On April 29, 
2009, applicant made a liquidating 
distribution to its shareholders, based 
on net asset value. Applicant incurred 
$50,000 in expenses in connection with 
the liquidation. Applicant has retained 
approximately $260,000 in cash to cover 
certain remaining expenses and 
liabilities. 

Filing Dates: The application was 
filed on May 14, 2009, and amended on 
June 24, 2009. 

Applicant’s Address: 230 Park Ave., 
New York, NY 10169. 

BlackRock Commodity Strategies Fund 

[File No. 811–21486] 

Master Commodity Strategies LLC 

[File No. 811–21538] 
Summary: Each applicant seeks an 

order declaring that it has ceased to be 
an investment company. On October 24, 
2008, each applicant made a liquidating 

distribution to its shareholders, based 
on net asset value. Expenses of 
approximately $46,779 and $225, 
respectively, incurred in connection 
with the liquidations were paid by 
BlackRock Advisors, LLC, which served 
as applicants’ administrator or 
investment adviser, respectively. 

Filing Date: The applications were 
filed on May 29, 2009. 

Applicants’ Address: 800 Scudders 
Mill Rd., Plainsboro, NJ 08536. 

Magnetar Spectrum Fund 

[File No. 811–22087] 

Summary: Applicant, a closed-end 
investment company, seeks an order 
declaring that it has ceased to be an 
investment company. On May 29, 2009, 
applicant made a final liquidating 
distribution to its sole remaining 
shareholder, Magnetar Spectrum Master 
Fund, LP, based on net asset value. 
Expenses of $21,324 incurred in 
connection with the liquidation were 
paid by applicant. 

Filing Date: The application was filed 
on June 1, 2009. 

Applicant’s Address: 1603 Orrington 
Ave., 13th Floor, Evanston, IL 60201. 

JPL Separate Account D of Jefferson 
Pilot LifeAmerica Insurance Company 

[File No. 811–8956] 

Summary: Applicant, a unit 
investment trust, seeks an order 
declaring that it has ceased to be an 
investment company based on 
abandonment of registration. The 
applicant has no policy owners and no 
policies outstanding which allocate 
premiums and policy values to the 
applicant. Therefore the Lincoln Life & 
Annuity Company of New York, as 
depositor, has determined that, as it has 
no intention to issue policies the owners 
of which would be permitted to allocate 
premiums and policy values to the 
Applicant, the Applicant should be 
deregistered. 

Filing Dates: The application was 
filed on February 2, 2009, and amended 
on June 4, 2009. 

Applicant’s Address: JPL Separate 
Account D of Jefferson Pilot 
LifeAmerica Insurance Company, 
Lincoln Life & Annuity Company of 
New York, One Granite Place, Concord, 
New Hampshire 03301. 

Colonial Separate Account VA–2 

[File No. 811–8552] 

Summary: Applicant, a unit 
investment trust, seeks an order 
declaring that it has ceased to be an 
investment company based on 
abandonment of registration. The 
applicant has no policy owners and no 

policies outstanding which allocate 
premiums and cash values to the 
applicant. Therefore the Lincoln Life & 
Annuity Company of New York, as 
depositor, has determined that, as it has 
no intention to issue policies the owners 
of which would be permitted to allocate 
premiums and policy values to the 
applicant, the applicant should be 
deregistered. 

Filing Dates: The application was 
filed on February 2, 2009, and amended 
on June 4, 2009. 

Applicant’s Address: Colonial 
Separate Account VA–2, Lincoln Life & 
Annuity Company of New York, One 
Granite Place, Concord, New Hampshire 
03301. 

Chubb Separate Account VA–1 

[File No. 811–8556] 

Summary: Applicant, a unit 
investment trust, seeks an order 
declaring that it has ceased to be an 
investment company based on 
abandonment of registration. The 
applicant has no policy owners and no 
policies outstanding which allocate 
premiums and policy values to the 
applicant. Therefore the Lincoln 
National Life Insurance Company, as 
depositor, has determined that, as it has 
no intention to issue policies the owners 
of which would be permitted to allocate 
premiums and policy values to the 
applicant, the applicant should be 
deregistered. 

Filing Dates: The application was 
filed on February 2, 2009, and amended 
on April 20, 2009 and June 4, 2009. 

Applicant’s Address: Chubb Separate 
Account VA–1, Lincoln National Life 
Insurance Company, One Granite Place, 
Concord, New Hampshire 03301. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–15614 Filed 7–1–09; 8:45 am] 

BILLING CODE 8010–01–P 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00092 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31779 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 

3 See Securities Exchange Act Release No. 55158 
(January 24, 2007); 72 FR 4574 (January 31, 2007) 
(File Nos. SR–NASD–2003–158 and SR–NASD– 
2004–011). 

4 The Mediation Code was filed separately with 
the Commission as SR–NASD–2004–013. The 
Commission approved the Mediation Code on 
October 31, 2005, and it became effective on 
January 30, 2006. See Order Granting Approval to 
Proposed Rule Change and Amendments Nos. 1 and 
2 Thereto, and Notice of Filing and Order Granting 
Accelerated Approval to Amendment No. 3, to 
Amend NASD Rules for Mediation Proceedings, 
Securities Exchange Act Rel. No. 52705 (October 31, 
2005), 70 FR 67525 (November 7, 2005) (SR–NASD– 
2004–013). 

5 Rules 12100(r) and 13100(r) define ‘‘person 
associated with a member’’ to mean: 

(1) A natural person registered under the Rules 
of FINRA; or 

(2) A sole proprietor, partner, officer, director, or 
branch manager of a member, or a natural person 
occupying a similar status or performing similar 
functions, or a natural person engaged in the 
investment banking or securities business who is 
directly or indirectly controlling or controlled by a 
member, whether or not any such person is 
registered or exempt from registration with FINRA 
under the By-Laws or the Rules of FINRA. 

For purposes of the Code, a person formerly 
associated with a member is a person associated 
with a member. 

6 FINRA’s By-Laws define ‘‘person associated 
with a member or associated person of a member’’ 
as (1) a natural person who is registered or has 
applied for registration under the Rules of the 
Corporation; (2) a sole proprietor, partner, officer, 
director, or branch manager of a member, or other 
natural person occupying a similar status or 
performing similar functions, or a natural person 
engaged in the investment banking or securities 
business who is directly or indirectly controlling or 
controlled by a member, whether or not any such 
person is registered or exempt from registration 
with the Corporation under these By-Laws or the 
Rules of the Corporation; and (3) for purposes of 
Rule 8210, any other person listed in Schedule A 
of Form BD of a member. See By-Laws of the 
Corporation, Article I, Definitions (rr). 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–60159; No. SR–FINRA– 
2009–041] 

Self-Regulatory Organizations; 
Financial Industry Regulatory 
Authority, Inc.; Notice of Filing of 
Proposed Rule Change To Amend 
Rules 12100, 12506, and 12902 of the 
Code of Arbitration Procedure for 
Customer Disputes and Rule 13100 of 
the Code of Arbitration Procedure for 
Industry Disputes To Implement 
Conforming Changes 

June 22, 2009. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Exchange Act’’ or ‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 notice is hereby 
given that Financial Industry Regulatory 
Authority, Inc. (‘‘FINRA’’ or the 
‘‘Corporation’’) (f/k/a National 
Association of Securities Dealers, Inc. 
(‘‘NASD’’)) filed with the Securities and 
Exchange Commission (‘‘SEC’’ or 
‘‘Commission’’) on June 5, 2009, the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been substantially prepared by 
FINRA. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

FINRA is proposing to amend the 
Code of Arbitration Procedure for 
Industry Disputes (‘‘Industry Code’’) to 
amend Rules 12100(r), 12506(a), and 
12902(a) of the Code of Arbitration 
Procedure for Customer Disputes 
(‘‘Customer Code’’) and Rule 13100(r) of 
the Code of Arbitration Procedure for 
Industry Disputes (‘‘Industry Code’’) to 
amend the definition of ‘‘associated 
person,’’ streamline a case 
administration procedure, and clarify 
that customers could be assessed 
hearing session fees based on their own 
claims for relief in connection with an 
industry claim. 

The text of the proposed rule change 
is available on FINRA’s Web site at 
http://www.finra.org, at the principal 
office of FINRA and at the 
Commission’s Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
FINRA included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. FINRA has prepared 
summaries, set forth in Sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 

On January 24, 2007, the SEC 
approved amendments to the NASD 
Code of Arbitration Procedure (‘‘old 
Code’’) in connection with rules 
applicable to customer disputes and to 
industry disputes,3 a final step in the 
reorganization of the old Code into three 
separate procedural codes: the Customer 
Code, the Industry Code, and the 
Mediation Code (the ‘‘Code Revision’’).4 
The Code Revision simplified the 
language of the old Code, codified 
current dispute resolution practices, and 
implemented several substantive 
changes to dispute resolution rules. 
Since the SEC approved the Code 
Revision, Dispute Resolution staff 
(‘‘staff’’) has found rule language that 
was omitted inadvertently from the 
Customer Code and the Industry Code 
(collectively, ‘‘Codes’’), as well as rule 
language that could be improved to 
better convey FINRA’s intent or to 
clarify current practice regarding certain 
dispute resolution rules. To address 
these concerns, FINRA is proposing to 
amend: 

• Rules 12100(r) and 13100(r) of the 
Codes (the definition of ‘‘person 
associated with a member’’) so that the 
definition in the Codes conforms to the 
definition in FINRA’s By-Laws; 

• Rule 12506(a) of Customer Code 
(Document Production Lists) to 
encourage parties to download the 
Discovery Guide from FINRA’s Web site 
instead of having a copy mailed to them 
automatically when a claim is filed; and 

• Rule 12902(a) of the Customer Code 
(Hearing Session Fees, and Other Costs 
and Expenses) to clarify that the 
arbitrators may assess hearing session 
fees against a customer in connection 
with a claim filed by a member against 
a customer in cases where there is also 
a responsive customer claim. 

A discussion of the proposed 
amendments to each rule follows. 

Rules 12100(r) and 13100(r)—Person 
Associated With a Member 

A ‘‘person associated with a member’’ 
or an ‘‘associated person’’ is an 
individual who is licensed by FINRA to 
buy and sell securities for a FINRA 
member and its customers.5 An 
associated person works for a member 
and, in most cases, is the individual 
with whom customers communicate to 
discuss their accounts or securities 
transactions. 

FINRA intended the definition of 
associated person in the Codes to match 
the By-Laws definition,6 except for one 
phrase relating only to Procedural Rule 
8210. To that end, FINRA is proposing 
to amend Rules 12100(r) and 13100(r) of 
the Codes to make these definitions 
consistent with the definition in 
FINRA’s By-Laws. The proposal would 
amend the definition of ‘‘person 
associated with a member’’ in the Codes 
in two ways: (1) Insert the word ‘‘other’’ 
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7 See supra note 6. 
8 In January 1996, FINRA (then-NASD) created a 

Discovery Guide to assist customers in an 
arbitration with directing discovery and resolving 
discovery disputes. The Discovery Guide was 
approved by the SEC after a public comment 
period, see Exchange Act Release No. 41833 
(September 2, 1999), 64 FR 49256 (September 10, 
1999). and was made available for use in arbitration 
proceedings involving customer disputes upon the 
publication of Notice to Members 99–90 (November 
1999). 

9 Many of the provisions of the Discovery Guide 
were incorporated into the Codes as part of the 
Code Revision. See supra note 3. 

10 Although there are discovery rules in each 
Code, the Discovery Guide applies only in customer 
arbitration disputes. 

11 Rule 10332(c) of the old Code stated, in 
relevant part, that ‘‘no fees shall be assessed against 
a customer in connection with an industry claim 
that is dismissed; however, in cases where there is 
also a customer claim, the customer may be 
assessed forum fees based on the customer claim.’’ 

12 For example, if a member filed a claim against 
a customer, and the arbitrators dismissed the claim, 
the customer would not be assessed any forum fees. 
However, if, in connection with the industry claim, 
the customer filed a counterclaim against the 
member, the customer would be subject to potential 
forum fees based on the customer’s own claim for 
relief. 

13 Rule 12902(a)(4) maintains the protection of 
old Rule 10332(c) by requiring that ‘‘the amount of 
hearing session fees the customer must pay must be 
based on the amount actually awarded to the 
member or associated person, rather than on the 
amount claimed by the member or associated 
person.’’ 

14 15 U.S.C. 78o–3(b)(6). 

before the second reference to ‘‘natural 
person’’ to clarify that the definition 
does not include corporate entities; and 
(2) insert the criterion that a natural 
person includes someone who has 
applied for registration. 

FINRA believes that amending the 
definition in Rules 12100(r) and 
13100(r) to clearly exclude corporate 
entities from the definition of associated 
person would remove any ambiguity 
concerning how the definition will be 
applied. Further, amending these rules 
to expand the forum’s jurisdiction to 
natural persons who have applied for 
registration would ensure that these 
individuals, who may be working in 
some capacity with a firm while 
awaiting their license, are subject to 
FINRA’s rules, and hence would be 
required to arbitrate should a dispute 
involving them arise. Moreover, FINRA 
notes that this amendment would 
conform the definitions under the Codes 
to the Corporation’s definition of person 
associated with a member.7 

Rule 12506—Document Production 
Lists 

During the arbitration process, parties 
can request discovery of documents, 
names of witnesses, and other 
information from each other to prepare 
their cases for the arbitration hearing. 
To help parties understand what 
information they should disclose, staff 
provides a copy of the FINRA Discovery 
Guide 8 to parties when the Director 
serves the statement of claim. The 
Discovery Guide provides parties in 
customer cases with guidance on which 
documents they should exchange 
without arbitrator or staff intervention 
(called Document Production Lists) 9 
and provides guidance to arbitrators in 
determining which documents parties 
are presumptively required to 
produce.10 

Rule 12506 of the Customer Code 
states that when the Director serves the 
statement of claim, ‘‘the Director will 
provide the FINRA Discovery Guide and 
Document Production Lists to the 

parties.’’ In light of the availability of 
Dispute Resolution forms, guides and 
the claim filing system on FINRA’s Web 
site, FINRA believes that it is no longer 
necessary to disseminate the Discovery 
Guide to parties automatically when 
they file a claim in the dispute 
resolution forum. Further, many parties 
and counsel who use FINRA’s 
arbitration forum are repeat users who 
are likely to have a current copy of the 
Discovery Guide in their files. Due to 
these circumstances, FINRA believes 
that automatic distribution of the 
Discovery Guide is not an efficient use 
of resources. 

Therefore, FINRA is proposing to 
amend Rule 12506(a) to state that, when 
the Director serves the statement of 
claim, the Director will notify parties of 
the location of the Discovery Guide 
(which includes the Document 
Production Lists) on FINRA’s Web site, 
but will not provide a copy except upon 
request. FINRA believes the proposed 
change would enhance the efficiency of 
the case administration process, and 
would reduce FINRA’s printing and 
mailing costs. Moreover, the proposal 
would encourage parties, especially 
those who frequently use the forum, to 
download relevant information from 
FINRA’s Web site as needed. 

Rule 12902—Hearing Session Fees, and 
Other Costs and Expenses 

Under the old Code, arbitrators could 
allocate hearing session fees against any 
party. Rule 10332(c) 11 of the old Code 
protected customers from potentially 
higher forum fees (now hearing session 
fees) triggered by amounts sought in 
industry claims by prohibiting the 
arbitrators from assessing forum fees 
against customers if the industry claim 
was dismissed. Moreover, the rule 
protected customers from higher forum 
fees by requiring the amount of the 
forum fees to be based on the amount 
awarded to an industry party and not on 
the amount of damages requested by the 
industry claim. However, Rule 10332(c) 
also provided that customers could be 
fairly subject to potential forum fees 
based on their own claims for relief in 
connection with the industry claim.12 

During the Code Revision, FINRA 
inadvertently omitted from the 
corresponding provision, Rule 
12902(a)(4) of the Customer Code, the 
provision in old Rule 10332(c) that 
permitted the forum to assess fees 
against the customer based on the 
customer’s claim in an industry dispute. 
Thus, FINRA is proposing to amend 
Rule 12902(a)(4) to incorporate the 
omitted language at the end of the rule. 
Specifically, the new language would 
state that ‘‘in cases where there is also 
a customer claim, the customer may be 
assessed a filing fee under Rule 
12900(a), and may be subject to hearing 
session fees under Rule 12902(a).’’ 

FINRA notes that the proposed 
amendment does not reflect a change in 
FINRA’s stated policy or practice. Under 
the Customer Code, if a customer files 
a claim, counterclaim, cross claim or 
third party claim, Rule 12900(a)(1) 
requires the customer to pay a filing fee. 
Moreover, the first sentence of Rule 
12902(a)(4) addresses the instance in 
which a customer may be assessed 
hearing session fees in connection with 
a claim filed by a member or associated 
person.13 Similarly, the proposed 
amendment to Rule 12902(a)(4) would 
make clear to customers that if they file 
a claim in connection with a claim filed 
by a member, they may be subject to 
filing fees and hearing session fees 
based on their own claim for relief. 
FINRA believes the proposed 
amendment would clarify the forum’s 
policy concerning fees in connection 
with a customer counterclaim for relief 
and make the Code easier to administer 
for staff. 

2. Statutory Basis 
FINRA believes that the proposed rule 

change is consistent with the provisions 
of Section 15A(b)(6) of the Act,14 which 
requires, among other things, that the 
Association’s rules must be designed to 
prevent fraudulent and manipulative 
acts and practices, to promote just and 
equitable principles of trade, and, in 
general, to protect investors and the 
public interest. The proposed rule 
change is consistent with FINRA’s 
statutory obligations under the Act to 
protect investors and the public interest 
because the proposal would ensure that 
individuals who have applied for 
registration are bound by FINRA’s rules, 
and therefore subject to the jurisdiction 
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15 The rationale for the proposed rule change was 
confirmed in a phone conversation with Mignon 
McLemore of FINRA, on June 22, 2009. 

16 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 

2 15 U.S.C. 78s(b)(3)(A)(iii). 
3 17 CFR 240.19b–4(f)4). 
4 The term ‘‘Actual Participants Fund Deposit’’ 

means the actual amount the participant has 
deposited to the Participants Fund including its 
Required Participants Fund Deposit and Voluntary 
Participants Fund Deposit. 

of the dispute resolution forum, and 
would assist in the efficient 
administration of the arbitration process 
by streamlining certain procedures and 
clarifying the allocation of hearing 
fees.15 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

FINRA does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were neither 
solicited nor received by FINRA. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or 
(ii) as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–FINRA–2009–041 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549–1090. 

All submissions should refer to File 
Number SR–FINRA–2009–041. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
All comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to the File 
Number SR–FINRA–2009–041 and 
should be submitted on or before July 
23, 2009. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.16 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–15610 Filed 7–1–09; 8:45 am] 
BILLING CODE P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–60173; File No. SR–DTC– 
2009–12] 

Self-Regulatory Organizations; the 
Depository Trust Company; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change Relating to 
Voluntary Participants Fund Deposit 

June 25, 2009. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 notice is hereby given that on 
June 12, 2009, the Depository Trust 
Company (‘‘DTC’’) filed with the 
Securities and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II, and 
III below, which Items have been 

prepared primariy by DTC. DTC filed 
the proposed rule change pursuant to 
Section 19(b)(3)(A)(iii) of the Act 2 and 
Rule 19b–4(f)(4) 3 thereunder so that the 
proposal was effective upon filing with 
the Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change will allow 
a DTC participant to submit a request to 
have its Voluntary Participants Fund 
Deposit credited to its settlement 
account on the next business day 
following the request. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
DTC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these statements 
may be examined at the places specified 
in Item IV below. DTC has prepared 
summaries, set forth in sections A, B, 
and C below, of the most significant 
aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The Participants Fund is a mandatory 
risk management control for all DTC 
participants and is comprised of the 
Required Participants Fund Deposits, 
which are collected through DTC’s 
Settlement System, and any Voluntary 
Participants Fund Deposits (collectively, 
‘‘Actual Participants Fund Deposits’’ 4) 
of all participants. Currently, 
participants may request a return of 
their Voluntary Participants Fund 
Deposit on a monthly basis by sending 
free form wire instructions to DTC 
through the Participants Fund Return 
Request application. DTC’s Risk 
Management Department reviews each 
request and, if appropriate, DTC will 
make the return through Fedwire to the 
account requested on the wire 
instruction. 

DTC’s participants have requested the 
ability to also receive their Voluntary 
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5 15 U.S.C. 78q–1. 

6 15 U.S.C. 78s(b)(3)(A)(iii). 
7 17 CFR 240.19b–4(f)(4). 

8 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 Amendment No. 1 replaced and superseded the 

original filing in its entirety. 
4 See Securities Exchange Act Release No. 60021 

(June 1, 2009), 74 FR 27217 (‘‘Notice’’). 

Participants Fund Deposit by credit to 
their settlement accounts. Effective July 
31, 2009, DTC will enhance its 
Participants Fund Return Request 
application to give each participant the 
ability to have its Voluntary Participants 
Fund Deposit credited to its settlement 
account on the next business day 
following the request. A decrease 
request must be submitted by 2:30 p.m. 
in order for a participant to be eligible 
to receive the credit the following 
business day. In addition, in an effort to 
effectively manage risk and to eliminate 
the need for participants to provide DTC 
with free form wire instructions, DTC 
will require that each participant 
wishing to receive its Voluntary 
Participants Fund Deposit through 
Fedwire must establish standing wire 
instructions with DTC’s Account 
Administration Department for the 
return of any Voluntary Participants 
Fund Deposit going forward. Absent 
such standing wire instructions, DTC 
will automatically return any requested 
Voluntary Participants Fund Deposit by 
crediting the Participant’s settlement 
account. Participants will continue to 
have the ability to withdraw their 
Voluntary Participants Fund Deposit on 
a monthly basis by sending free form 
wire instructions to DTC. 

DTC believes that the proposed rule 
change is consistent with the 
requirements of Section 17A of the Act 5 
and the rules and regulations 
thereunder because it will promote the 
prompt and accurate clearance and 
settlement of securities transactions by 
providing participants with a more 
efficient process for receiving their 
Voluntary Participants Fund Deposits. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

DTC does not believe that the 
proposed rule change will have any 
impact or impose any burden on 
competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

DTC has not solicited or received 
written comments relating to the 
proposed rule change. DTC will notify 
the Commission of any written 
comments it receives. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective upon filing pursuant to Section 

19(b)(3)(A)(iii) of the Act 6 and Rule 
19b–4(f)(4) 7 thereunder because the 
proposed rule change effects a change in 
an existing service of DTC that (i) does 
not adversely affect the safeguarding of 
securities or funds in DTC’s custody or 
control or for which it is responsible 
and (ii) does not significantly affect the 
respective rights of DTC or persons 
using the service. At any time within 
sixty days of the filing of such rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/ 
rules/sro.shtml) or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
No. SR–DTC–2009–12 on the subject 
line. 

Paper Comments 
• Send paper comments in triplicate 

to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549–1090. 
All submissions should refer to File No. 
SR–DTC–2009–12. This file number 
should be included on the subject line 
if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 

Section, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of such filings also will be 
available for inspection and copying at 
DTC’s principal office and DTC’s Web 
site at http://www.dtc.org/impNtc/mor/ 
index.html. All comments received will 
be posted without change; the 
Commission does not edit personal 
identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. All submissions 
should refer to File No. SR–DTC–2009– 
12 and should be submitted on or before 
July 23, 2009. 

For the Commission by the Division of 
Trading and Markets, pursuant to delegated 
authority.8 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–15612 Filed 7–1–09; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–60169; File No. SR–Phlx– 
2009–40] 

Self-Regulatory Organizations; 
NASDAQ OMX PHLX, Inc.; Order 
Granting Accelerated Approval of a 
Proposed Rule Change as Modified by 
Amendment No. 1 Thereto Relating to 
Listing and Trading of Foreign 
Currency Options 

June 24, 2009. 

I. Introduction 

On May 8, 2008, NASDAQ OMX 
PHLX, Inc. (‘‘Phlx’’ or the ‘‘Exchange’’) 
filed with the Securities and Exchange 
Commission (‘‘Commission’’), pursuant 
to Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Act’’) 1 and Rule 
19b–4 thereunder,2 a proposed rule 
change to amend its rules relating to the 
listing and trading of U.S. dollar-settled 
foreign currency options (‘‘FCOs’’). On 
May 29, 2009, the Exchange filed 
Amendment No. 1 to the proposed rule 
change.3 The proposed rule change, as 
modified by Amendment No. 1, was 
published for comment in the Federal 
Register on June 8, 2009.4 The 
Commission received no comments on 
the proposal. This order approves the 
proposed rule change, as modified by 
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5 See Securities Exchange Act Release No. 54989 
(December 21, 2006), 71 FR 78506 (December 29, 
2006) (SR–Phlx–2006–34). In approving the listing 
and trading of U.S. dollar-settled FCOs on the 
British pound and the Euro, the approval order 
noted that the listing and trading of additional U.S. 
dollar-settled FCOs on other foreign currencies will 
require the Exchange to file additional proposed 
rule changes on Form 19b–4. 

6 See Securities Exchange Act Release No. 56034 
(July 10, 2007), 72 FR 38853 (July 16, 2007) (SR– 
Phlx–2007–34). 

7 Physical delivery options, so named because 
settlement could involve delivery of the underlying 
currency (as opposed to cash for U.S. dollar-settled 
FCOs), traded on the Exchange since 1982 but since 
March 2007 are no longer listed and traded on the 
Exchange. 

8 The Exchange noted that the Chinese yuan may 
also be referred to as ‘‘renminbi’’ (similar to the 
British pound and sterling). See Notice, supra note 
4, at note 4. 

9 The Exchange notes that CME Group Inc. 
(‘‘CME’’), formerly Chicago Mercantile Exchange 
Holdings Inc., lists and trades futures contracts on 
many of the New Currencies that are proposed to 
be listed and traded by the Exchange (e.g., the 
Mexican peso, the New Zealand dollar, the 
Norwegian krone, the Russian ruble, the Swedish 
krona, the Brazilian real, the Chinese renminbi, the 
South African rand, and the South Korean won). 
See Notice, supra note 4, at note 12. 

10 Options on the following U.S. dollar-settled 
foreign currencies are currently listed and traded on 
the Exchange: the Australian dollar, the Euro, the 
British pound, the Canadian dollar, the Swiss franc, 
and the Japanese yen. 

11 See Securities Exchange Act Release Nos. 
54989 (December 21, 2006), 71 FR 78506 (December 
29, 2006) (SR–Phlx–2006–34); and 56034 (July 10, 
2007), 72 FR 38853 (July 16, 2007) (SR–Phlx–2007– 
34). See also supra notes 5 and 6 (citing to the 
approval orders for the existing Phlx FCOs). 

12 See proposed changes to Option Floor 
Procedure Advices B–7 (Time Priority of Bids/ 
Offers in Foreign Currency Options (Physical 
Delivery Foreign Currency Option Only)), C–2 
(Options Floor Broker Management System), F–6 
(Options Quote Parameters), F–17 (FCO Trades to 
be Effected in the Pit (Physical Delivery Foreign 
Currency Option Only)), F–18 (FCO Expiration 
Months and Strike Prices—Selective Quoting 
Facility (Physical Delivery Foreign Currency Option 
Only)), and F–20 (Quoting and Trading Customized 
Foreign Currency Options (Foreign Currency 
Option Only)). 

13 The International Securities Exchange, LLC 
(‘‘ISE’’), for example, also lists and trades options 
on certain foreign currencies (including, for 
example, the Australian dollar, the Euro, the British 
pound, the Canadian dollar, the Swiss franc, and 
the Japanese yen) that are not fungible with Phlx’s 
U.S. dollar-settled FCOs. See Securities Exchange 
Act Release No. 55575 (April 3, 2007), 72 FR 17963 
(April 10, 2007) (SR–ISE–2006–59). ISE, like Phlx’s 
proposal, applies up-front multipliers to currency 
spot prices so that ISE’s currency prices tend to 
look like the prices of index and other options. 

14 See Securities Exchange Act Release No. 58915 
(November 6, 2008), 73 FR 67916 (November 17, 
2008) (SR–Phlx–2008–68) (indicating, among other 
things, that Quote Media, Inc. provides spot prices 
to The NASDAQ OMX Group, Inc. (‘‘NASDAQ 
OMX’’)). Proposed Rule 1000(b)(16) provides: ‘‘The 
term ‘Exchange Spot Price’ in respect of an option 
contract on a foreign currency means the cash 
market spot price, for the sale of one foreign 
currency for another, quoted by various foreign 
exchange participants for the sale of a single unit 
of such foreign currency for immediate delivery that 
is calculated from the foreign currency price 
quotation reported by the foreign currency price 
quotation dissemination system selected by the 
Exchange, to which an appropriate multiplier is 
applied. The multiplier(s) will be: 100 for the 
British pound, the Euro, the Swiss Franc, the 
Canadian dollar, the Australian dollar, the Brazilian 
real, and the New Zealand dollar; 1,000 for the 
Chinese yuan, the Danish krone, the Mexican peso, 
the Norwegian krone, the South African rand, and 
the Swedish krona; 10,000 for the Japanese yen and 
the Russian ruble; and 100,000 for the South Korean 
won.’’ 

15 Exchange Spot Prices will generally have two 
decimal places. As an example, the Exchange Spot 
Price for the Japanese yen, with up-front 
application of a multiplier of 10,000, may be 
80.22—which reflects how index (and other) 
options are operationally priced by the Exchange, 
ISE, and other markets that trade options on foreign 
currencies. In contrast, using the old pricing 
methodology (without the up-front application of a 
multiplier) the above-noted spot price for the 
Japanese yen would be .008022 (expressed as 
80.22). Moreover, Exchange Spot Prices and what 
are known as modified spot prices (that is, spot 
prices that do not incorporate modifiers but add 
them at a later time) are the same values. See 
Securities Exchange Act Release No. 57575 (March 
28, 2008), 73 FR 18310 (April 3, 2008) (SR–Phlx– 
2008–06) (describing, among other things, modified 
spot prices). 

16 The closing settlement value for the Phlx FCOs 
will continue to be spot price (now the ‘‘Exchange 
Spot Price’’) at 12:00:00 Eastern Time (noon) on the 
last trading day prior to expiration unless the 

Continued 

Amendment No. 1, on an accelerated 
basis. 

II. Description of the Proposal 
In January 2007, the Exchange began 

listing and trading FCOs on the British 
pound and the Euro.5 In July 2007, the 
Exchange listed and began trading U.S. 
dollar-settled FCOs on the Australian 
dollar, Canadian dollar, Swiss franc, 
and Japanese yen.6 U.S. dollar-settled 
FCOs are currently traded electronically 
over the Exchange’s options trading 
platform. The Exchange no longer trades 
physical delivery options on foreign 
currencies.7 

The Exchange now proposes to amend 
its rules to enable it to list and trade 
options on ten new currencies: the 
Mexican peso, the Brazilian real, the 
Chinese yuan,8 the Danish krone, the 
New Zealand dollar, the Norwegian 
krone, the Russian ruble, the South 
African rand, the South Korean won, 
and the Swedish krona 9 (the ‘‘New 
Currencies’’).10 FCOs on the New 
Currencies would be listed and traded 
similarly to other U.S. dollar-settled 
FCOs that currently are listed and 
traded on the Exchange,11 and also 
would be traded electronically over the 
Exchange’s options trading platform. 
FCOs on the New Currencies will be 

subject to existing Exchange rules and 
processes that now apply to existing 
FCOs traded on the Exchange, as 
proposed to be modified by the 
Exchange in its proposal. 

In addition, the Exchange also 
proposed several modifications to its 
FCOs generally, including: Changing the 
uniform pricing convention 
methodology for FCOs, establishing new 
position and exercise limits for FCOs, 
amending certain existing Exchange rule 
definitions regarding FCOs, and deleting 
obsolete references regarding foreign 
currency products and processes. The 
Exchange has proposed conforming rule 
text changes as well as changes to Phlx 
Option Floor Procedure Advices 
(‘‘OFPAs’’) 12 to harmonize Exchange 
OFPAs with Exchange rules. 

Pricing of FCOs 
The Exchange proposes to modify the 

convention of how it prices FCOs. 
Currently, Rule 1012, Commentary .06 
provides that the Exchange may initially 
list exercise strike prices in the 
following format, e.g.: the Euro in the 
range of $.9500 (expressed as $95) to 
$1.0550 (expressed as $105.50). In other 
words, options on foreign currencies are 
currently priced without the application 
of an up-front multiplier and are 
followed by an ‘‘expressed as’’ price. 
The Exchange proposes to amend 
Commentary .06 to align its pricing 
practice in a way that better reflects how 
options are actually priced by applying 
a designated up-front modifier to the 
price. As such, the Exchange will no 
longer need to follow FCO prices of 
several decimal places with ‘‘expressed 
as’’ prices. The Exchange’s proposed 
changes regarding the methodology and 
convention of pricing options on foreign 
currencies is similar to the pricing 
convention used by other markets that 
trade currency options.13 

To accomplish these changes, the 
Exchange proposes to modify the 
definition of Spot Price in Phlx Rule 
1000(b)(16) by renaming it ‘‘Exchange 
Spot Price’’ and indicating that, to 
establish the Exchange Spot Price, the 
Exchange will apply an appropriate 
multiplier to the cash market spot price 
that it receives from a price quotation 
dissemination system chosen by the 
Exchange.14 The multipliers will be 
applied by the Exchange so that 
Exchange Spot Prices would be similar 
to index option prices.15 The up-front 
application of appropriate multipliers to 
cash market spot prices to get Exchange 
Spot Prices more accurately reflects how 
options on foreign currencies are 
actually priced on exchanges that list 
and trade such products. To effectuate 
this change, the Exchange proposes to 
amend Rules 1012, 1014, 1033, 1034, 
and 1092, and OFPA F–6 to clarify the 
new uniform FCO pricing convention. 
The Exchange also proposes to amend 
its rules to reflect that the Exchange 
Spot Price will be the settlement price 
for its FCOs.16 
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Exchange determines to apply an alternative closing 
settlement value as a result of extraordinary 
circumstances. 

17 See Securities Exchange Act Release No. 59611 
(March 20, 2009), 74 FR 13498 (March 27, 2009) 
(SR–Phlx–2009–22) at note 10. 

18 Additionally, Rule 1092 and OFPA F–6 would 
be amended to clarify that option prices will no 
longer be represented in terms of several decimal 
places that are then expressed as different values. 

19 Rule 1033 currently states that the first two 
decimal places shall be omitted from all bid and 
offer quotations for the British pound, the Swiss 
franc, the Canadian dollar, the Australian dollar, 
and the Euro, and the first four decimal places shall 
be omitted from all bid and offer quotations for the 
Japanese yen (e.g., a bid of ‘‘9.2’’ for an option 
contract on the British pound shall represent a bid 
to pay $.0920 per unit of underlying foreign 
currency—i.e., a premium of $2,875—for an option 
contract having a unit of trading of 31,250 pounds; 
a bid of .44 for an option contract on the Euro shall 
represent a bid to pay .0044 per unit of underlying 
foreign currency—i.e., a premium of $275—for an 
option contract having a unit of trading of 62,500 
Euros; a bid of ‘‘1.6’’ for an option contract on the 
Japanese yen shall represent a bid to pay $.000160 
per unit of underlying foreign currency—i.e., a 
premium of $1,000—for an option contract having 
a unit of trading of 6,250,000 yen). 

20 The Exchange could initially list exercise strike 
prices for each expiration of U.S. dollar-settled 
options on currencies within a 40 percent band 
around the current Exchange Spot Price at fifty cent 
($.50) intervals. Thus, if the Exchange Spot Price of 
the Euro were at $100.00, the Exchange would list 
strikes in $.50 intervals up to $120.00 and down to 
$80, for a total of eighty-one strike prices available 
for trading. As the Exchange Spot Price for U.S. 
dollar-settled FCOs moves, the Exchange will list 
new strike prices that, at the time of listing, do not 
exceed the Exchange Spot Price by more than 20 
percent and are not less than the Exchange Spot 
Price by more than 20 percent. For example, if at 
the time of initial listing, the Exchange Spot Price 
of the Euro is at $100.00, the strike prices the 
Exchange will list will be $80.00 to $120.00. If the 
Exchange Spot Price then moves to $105.00, the 
Exchange may list additional strikes at the 
following prices: $105.50 to $126.00. 

21 Proposed Rule 1012(a)(iii)(C) provides: ‘‘The 
Exchange may list, with respect to any U.S. dollar- 
settled foreign currencies, options having up to 
three years from the time they are listed until 
expiration. There may be up to ten options series, 
options having up to thirty-six months from the 
time they are listed until expiration. There may be 
up to six additional expiration months. Strike price 
interval, bid/ask differential and continuity rules 
shall not apply to such options series until the time 
to expiration is less than nine months.’’ 

22 See proposed Rule 1079(a)(6). 
23 The closing settlement value was changed from 

the Noon Buying Rate received from the Federal 
Reserve Bank of New York to the spot price at 
12:00:00 Eastern Time (noon) on the last trading 
day prior to expiration. See Securities Exchange Act 
Release No. 58915 (November 6, 2008), 73 FR 67916 
(November 17, 2008) (SR–Phlx–2008–68). See also 
supra note 14 (regarding the vendor used for spot 
prices). 

24 Proposed Rule 1057 provides that: ‘‘The closing 
settlement value for the U.S. dollar-settled FCO on 
the Australian dollar, the Euro, the British pound, 
the Canadian dollar, the Swiss franc, the Japanese 
yen, the Mexican peso, the Brazilian real, the 

Chinese yuan, the Danish krone, the New Zealand 
dollar, the Norwegian krone, the Russian ruble, the 
South African rand, the South Korean won, and the 
Swedish krona shall be the Exchange Spot Price at 
12:00:00 Eastern Time (noon) on the last trading 
day prior to expiration unless the Exchange 
determines to apply an alternative closing 
settlement value as a result of extraordinary 
circumstances.’’ See also proposed Rule 1079 
(concerning FLEX options). 

25 Rule 1001 currently sets forth position limits of 
100,000 contracts for options on the Mexican peso 
traded as a customized option per Rule 1069. 
Because Rule 1069 and other references to 
customized options, among them options on the 
Mexican peso, are proposed to be deleted in this 
filing, the 100,000 contract position limit on the 
Mexican peso is proposed to be deleted. 

26 See proposed Commentary .05(b) to Rule 1001. 
27 The Exchange noted that it is a member of the 

Intermarket Surveillance Group (‘‘ISG’’) and may 
obtain trading information via the ISG from other 
exchanges who are members or affiliates of the ISG. 
The members of the ISG include all of the U.S. 
registered stock and options markets. The ISG 
members work together to coordinate surveillance 
and investigative information sharing in the stock 
and options markets. In addition, the major futures 
exchanges are affiliated members of the ISG, which 
allows for the sharing of surveillance information 
for potential intermarket trading abuses. See Notice, 
supra note 4, at note 33. 

The Exchange will continue to 
disseminate FCO-related data including 
the settlement values and Exchange 
Spot Prices for its FCOs over the 
facilities of a major public data vendor, 
such as NASDAQ OMX or one or more 
other (NASDAQ OMX-owned or 
unrelated) major market data vendors.17 

The Exchange also proposes to delete 
rule text that reflects the prior 
methodology. For example, the 
Exchange proposes to amend Rule 1014 
to reflect the revised uniform FCO 
pricing that no longer requires 
indicating bid/ask prices ‘‘expressed as’’ 
a modified value, after appropriate 
multipliers are applied.18 Phlx also 
would amend Rule 1033, which applies 
to all currencies, to clarify that 
premiums on all U.S. dollar-settled 
FCOs will be calculated in the same way 
for all FCOs. Similarly, the Exchange 
proposes to delete unnecessary rule text 
that indicates that the first two decimal 
places will be omitted for bid and offer 
quotations for the British pound, the 
Swiss franc, the Canadian dollar, the 
Australian dollar, and the Euro, and the 
first four decimal places will be omitted 
from bid and offer quotations for the 
Japanese yen.19 For example, under the 
proposal, a bid of ‘‘3.25’’ for a premium 
on a $170 strike price option on the 
British pound would represent a bid to 
pay $325 per option contract. Further, 
the Exchange will clarify that minimum 
price increments for all FCOs will 
remain at $.01, but without the need to 
indicate different minimum price 
increments for different currencies that 
are thereafter each ‘‘expressed as $.01’’. 

Additionally, the Exchange proposes 
to modify Rule 1012, Commentary .06 to 

specify that Exchange Strike Prices may 
be listed within a 40 percent band (20 
percent above and 20 percent below) 
around Exchange Spot Prices at fifty 
cent ($.50) intervals. This would result 
in no more than eighty-one strike prices 
available for trading.20 The Exchange 
also proposes to amend Rule 1012 to 
permit the Exchange to list, with respect 
to any U.S. dollar-settled FCOs, options 
having up to ten options series with 
expirations up to thirty-six months.21 
The Exchange proposes to establish that 
FLEX currency options will similarly 
have expiration dates of up to three 
years.22 

Closing settlement values are 
addressed in Rule 1057 and 1079 (for 
FLEX options). In both rules, the closing 
settlement price for U.S. dollar-settled 
FCOs is the Spot Price at 12:00:00 
(noon) Eastern Time on the last trading 
day prior to expiration.23 Phlx proposes 
to amend Rules 1057 and 1079 to reflect 
the new pricing convention it has 
proposed. Specifically, Rules 1057 and 
1079 would be amended to add the New 
Currencies and reflect that the Exchange 
Spot Price per Rule 1000(b)(16) would 
be the settlement price.24 

Position Limits 

Rule 1001 generally establishes 
position limits for FCOs at 200,000 on 
the same side of the market relating to 
the same underlying currency.25 The 
Exchange proposes to amend Rule 1001 
to establish three levels of position 
limits for FCOs. Specifically, the 
Exchange proposes the following 
position limits: (i) 300,000 contracts for 
options on: the Mexican peso, the 
Brazilian real, the Chinese yuan, the 
Danish krone, the Norwegian krone, the 
Russian ruble, the South African rand, 
the South Korean won, the Swedish 
krona; (ii) 600,000 contracts for options 
on: the British pound, the Swiss franc, 
the Canadian dollar, the Australian 
dollar, the Japanese yen, and the New 
Zealand dollar; and (iii) 1,200,000 
contracts for options on the Euro.26 

The Exchange also proposes to 
eliminate from Rules 1001 and 1079 the 
practice of fractional counting of U.S. 
dollar-settled FCO contracts for position 
limit purposes. Fractional counting was 
needed to establish position limit 
equivalency between the Exchange’s 
physical delivery option contracts and 
U.S. dollar-settled option contracts, 
which had different sized contracts on 
the same underlying currencies, but is 
no longer required as the Exchange no 
longer trades physical delivery options 
on foreign currencies. 

Systems Capacity and Surveillance 

The New Currencies would be 
covered under the Exchange’s existing 
surveillance programs.27 Specifically, 
the Exchange represented that it has the 
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28 See Notice, supra note 4, at 74 FR 27220. 
29 See id. 
30 The Exchange will similarly add the New 

Currencies throughout its rules. See, e.g., Rules 
1009, 1057, and 1079. 

31 See, e.g., Rules 1000 Sections 14, 15, 21, 38, 
and 40; 1001, 1002, 1009, 1034, and 1069 (cross- 
rate foreign currency options); 1012, 1014, 1016, 
1034, 1044, and 1063 (physical delivery foreign 
currency options); 1001, 1009, 1033, 1034, 1063, 
1069, and 1079 (customized foreign currency 
options); 1049, 1070 and 1089 (currency warrants); 
and 1079 (Regulatory Services Post). See also 
OFPAs B–7, F–17, and F–18 (physical delivery 
foreign currency options); and C–2 and F–20 
(customized foreign currency options). See also 
Rule 1014 correcting typographical errors. 

32 In approving this proposed rule change, the 
Commission has considered the proposed rule’s 
impact on efficiency, competition, and capital 
formation. See 15 U.S.C. 78c(f). 

33 15 U.S.C. 78f(b)(5). 

34 See supra note 9 (noting that CME lists and 
trades futures contracts on most of the New 
Currencies (e.g., the Mexican peso, the New 
Zealand dollar, the Norwegian krone, the Russian 
ruble, the Swedish krona, the Brazilian real, the 
Chinese renminbi, the South African rand, and the 
South Korean won)). 

35 See supra note 13 (discussing ISE’s FCOs). 
36 See supra note 14 (describing the modifiers set 

forth in proposed Rule 1000(b)(16)). 

37 See Securities Exchange Act Release No. 55575 
(April 3, 2007), 72 FR 17963 (April 10, 2007) (SR– 
ISE–2006–59). 

necessary systems capacity to support 
new options series that will result from 
the introduction of options on the New 
Currencies.28 The Exchange further 
represented that it has an adequate 
surveillance program in place for 
trading U.S. dollar-settled FCOs and 
that it will apply the same surveillance 
program to the New Currencies.29 

Other Conforming Changes 

The Exchange proposes other 
conforming changes to its rules to 
accommodate the New Currencies. For 
example, the Exchange proposes to add 
the ten New Currencies to the six 
currencies that are currently listed in 
Rule 1000.30 The Exchange also 
proposes technical changes to delete 
obsolete references, rules, and OFPAs 
regarding foreign currency products and 
processes. These include references to 
cross-rate, physical delivery, and 
customized foreign currency options; 
currency and currency index warrants; 
currency products that are no longer 
traded; and the Regulatory Services 
Post, which no longer exists.31 

III. Discussion and Commission’s 
Findings 

After careful review, the Commission 
finds that the proposed rule change, as 
amended, is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange.32 In 
particular, the Commission finds that 
the proposal is consistent with Section 
6(b)(5) of the Act,33 which requires, 
among other things, that the rules of a 
national securities exchange be 
designed to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system, and, in 
general, to protect investors and the 
public interest. 

With respect to the listing and trading 
of FCOs on the proposed New 
Currencies, the Commission believes 
that the proposal may provide investors 
with additional strategic investment and 
hedging tools. The Commission notes 
that the currency market for each 
proposed New Currency is highly liquid 
and is characterized by a significant 
degree of volume and turnover. As a 
result, the Commission believes that 
sufficient venues exist to provide 
investors with ready access to reliable 
information on the New Currencies so 
that investors in FCOs can monitor the 
underlying spot market in the 
currencies. In addition, investors will be 
able to obtain information regarding 
futures trading on most of the New 
Currencies.34 Further, the Commission 
notes that the Exchange’s proposal is 
designed to ensure that the New 
Currencies are listed and traded under 
the same terms that apply to other U.S. 
dollar-settled FCOs that are currently 
traded on the Exchange, as such terms 
are proposed to be amended by the 
Exchange in this filing. 

The Commission further believes that 
the Exchange’s proposal to modify the 
methodology of pricing options on 
foreign currencies is consistent with the 
Act. The proposed new methodology 
clarifies and greatly simplifies the 
pricing of FCOs on Phlx in that it 
eliminates the need to express the price 
of options on foreign currencies with an 
‘‘expressed as’’ price. The Exchange’s 
proposal to apply an appropriate up- 
front multiplier to the cash market spot 
prices it receives from a price quotation 
dissemination system to establish the 
Exchange Spot Price for FCOs is 
consistent with the Act and also is 
consistent with the pricing convention 
used by other markets that trade foreign 
currency options.35 The new 
methodology should result in more 
uniform pricing between FCOs and 
other option products that trade on the 
Exchange. The use of the Exchange Spot 
Price will therefore bring the underlying 
value of a Phlx FCO up to a level that 
more closely resembles the value an 
investor would expect to see for other 
options traded on the Exchange. 
Investors will be able to access a list of 
the modifiers that are used in creating 
each of the modified exchange rates.36 

In addition, the Exchange will continue 
to disseminate Exchange Spot Prices 
and other FCO-related data throughout 
the day over the facilities of a major 
public data vendor to inform investors’ 
trading of FCOs. 

Further, the Commission believes that 
the proposals permitting Exchange 
Strike Prices to be listed within a 40 
percent band around Exchange Spot 
Prices at fifty cent internals; clarifying 
that premiums on all U.S. dollar-settled 
FCOs will be calculated in the same way 
for all options; and clarifying that 
minimum price increments for all 
currencies will remain at $.01, are all 
consistent with the Act. Permitting 
Strike Prices to be listed within a 40 
percent band around the Exchange Spot 
Price allows accurate pricing of options 
on foreign currencies, and amending the 
rules to ensure that premiums and 
minimum price increments will be the 
same for all FCOs perfects the 
mechanism of a free and open market by 
simplifying the Exchange’s rules and 
implementing rules that are consistent 
across all options on foreign currencies. 

The Commission believes that the 
Exchange’s proposal to institute three 
levels of position limits for FCOs on the 
same side of the market relating to the 
same underlying currency is reasonably 
designed to protect the options and 
related markets from disruptions or 
manipulation, and imposes similar 
position limits to those that have been 
adopted by other markets that trade 
foreign currency options as such have 
been approved previously by the 
Commission.37 Further, the elimination 
of fractional counting differentiations 
for position limit purposes is 
appropriate, because physical delivery 
foreign currency options are no longer 
traded on the Exchange. Accordingly, 
the Commission believes that the 
proposed changes to the position limit 
rule are appropriate and consistent with 
the Act. 

In approving the proposed rule 
change, the Commission has relied upon 
the Exchange’s representations that it 
has the necessary systems capacity and 
adequate surveillance programs in place 
to support new options series that will 
result from this proposal. 

The Commission believes that the 
other rule changes proposed by the 
Exchange to delete obsolete and 
outdated rules and OFPAs regarding 
foreign currency products and processes 
to eliminate confusion and extraneous 
references are consistent with the Act 
and should permit the Exchange to 
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38 15 U.S.C. 78s(b)(2). 
39 See Notice, supra note 4. 
40 See supra note 37 (citing to the approval order 

for SR–ISE–2006–59). 
41 15 U.S.C. 78s(b)(2). 

42 17 CFR 200.30–3(a)(12). 
1 15 U.S.C. 78s(b)(1). 
2 17 CFR 240.19b–4. 
3 15 U.S.C. 78s(b)(3)(A). 
4 17 CFR 19b–4(f)(1). 

5 See Securities Exchange Act Release No. 55793 
(May 22, 2007), 72 FR 29567 (May 29, 2007) (SR– 
NYSE–2007–34). 

6 See Securities Exchange Act Release No. 55615 
(Apr. 11, 2007), 72 FR 19225 (Apr. 17, 2007) (SR– 
NYSE–2007–34). 

7 Beginning in 1988, the Exchange required that 
member organizations report program trading by the 
close of the second business day following the trade 
day on the DPTR. 

update its rules applicable to FCOs and 
thereby facilitate its ability to 
administer its FCO program. 

IV. Accelerated Approval 

The Commission finds good cause, 
pursuant to Section 19(b)(2) of the 
Act,38 for approving the proposed rule 
change, as amended, prior to the 
thirtieth day after publication of the 
Notice in the Federal Register. The 
Commission notes that the proposal, as 
modified by Amendment No. 1, was 
published for a 15-day comment 
period,39 and that it did not receive any 
comment letters on the proposal. The 
Commission notes that the proposal, as 
modified by Amendment No. 1, extends 
to the New Currencies the same rule set 
that currently is applicable to FCOs 
traded on the Exchange, as proposed to 
be amended by the current filing. The 
proposal is similar to another 
exchange’s FCO program, including 
most of the proposed New Currencies, 
the position limits, and the up-front 
modified spot price, and so does not 
raise additional issues that have not 
been considered previously by the 
Commission.40 Accordingly, the 
Commission finds that the proposed 
rule change does not raise any novel 
regulatory issues and believes that 
accelerating approval of this proposal at 
the conclusion of a 15-day comment 
period should benefit investors by 
offering them the ability to invest in 
FCOs based on the New Currencies and 
by offering the new FCO features, 
methodologies, and processes without 
further delay. In particular, the proposal 
should greatly simplify the pricing 
methodology and structure of Phlx’s 
FCOs with respect to, among other 
things, strike, bid and ask, spot and 
settlement prices, and should 
consequently facilitate the ability of 
investors to more readily understand 
and trade these products. 

V. Conclusion 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act,41 that the 
proposed rule change (SR–Phlx–2009– 
40), as modified by Amendment No. 1, 
be, and it hereby is, approved on an 
accelerated basis. 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.42 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–15611 Filed 7–1–09; 8:45 am] 
BILLING CODE 8010–01–P 

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–60179; File No. SR–NYSE– 
2009–61] 

Self-Regulatory Organizations; New 
York Stock Exchange LLC; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change 
Decommissioning the Requirement for 
Member Organizations To Report 
Program Trading Activity on the Daily 
Program Trading Report 

June 26, 2009. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b–4 thereunder,2 
notice is hereby given that on June 24, 
2009, the New York Stock Exchange 
LLC (the ‘‘Exchange’’ or ‘‘NYSE’’) filed 
with the Securities and Exchange 
Commission (‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the NYSE. The 
NYSE has filed the proposed rule 
change pursuant to Section 19(b)(3)(A) 
of the Act 3 and Rule 19b–4(f)(1) 
thereunder,4 which renders the proposal 
effective upon filing with the 
Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange proposes to 
decommission the requirement for 
member organizations to report program 
trading activity on the Daily Program 
Trading Report (‘‘DPTR’’). 

The text of the proposed rule change 
is available at the Exchange, the 
Commission’s Public Reference Room, 
and http://www.nyse.com. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 

concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
sections A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange proposes to implement 

the previously approved 
decommissioning of the requirement 
that member organizations report 
program trading activity via the Daily 
Program Trading Report (‘‘DPTR’’).5 
Because certain entities previously used 
DPTR data, the Exchange delayed 
implementing the decommissioning of 
the DPTR requirement to provide 
adequate time to coordinate with such 
entities. The Exchange files this rule 
proposal to announce the stated policy 
of the Exchange that the last trade date 
for which member organizations will be 
required to file the DPTR with the 
Exchange will be July 10, 2009 and 
therefore the last required date to 
submit the DPTR will be July 14, 2009. 

Background 
In 2007, the Exchange filed a rule 

proposal to update the definition of 
program trading and to make certain 
conforming changes to rules governing 
program trading at the Exchange (the 
‘‘2007 rule filing’’).6 In addition to 
amending the definition of program 
trading, the Exchange proposed to 
streamline the reporting process that 
member organizations must follow 
when reporting program trading.7 

In the 2007 rule filing, the Exchange 
proposed to eliminate DPTR. The 2007 
filing noted that there was some 
duplication between the DPTR data and 
the audit trail information that member 
organizations provide to the Exchange 
via account-type indicators at the time 
that they submit program trades to the 
Exchange. The Exchange uses account 
type indicators to capture program trade 
information for those portions of the 
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8 See NYSE Information Memos 07–52 (June 11, 
2007), 07–88 (Aug. 31, 2007), 08–4 (Jan. 16, 2008), 
08–25 (Apr. 30, 2008), and 08–64 (Dec. 15, 2008) 
(extending the reporting requirement changes to 
June 30, 2009). 

9 15 U.S.C. 78f(b)(5). 
10 15 U.S.C. 78s(b)(3)(A). 
11 17 CFR 19b–4(f)(1). 

program trades that are submitted to and 
executed on the Exchange. 

In the 2007 rule filing, the Exchange 
also proposed to redefine two of the 
existing program trading related account 
type indicators. 

Following approval of the rule filing 
and after consultation with the 
Commission the Exchange announced 
that it would delay implementation of 
the two redefined account type 
indicators, and pending such 
implementation, member organizations 
would be required to continue filing the 
DPTR with the Exchange.8 The current 
delayed implementation date of the 
redefined account type indicators is 
June 30, 2009. Accordingly, the 
Exchange still requires member 
organizations to submit DPTR. 

Proposed Stated Policy, Practice, and 
Interpretation of Exchange Rules 

The Exchange proposes to implement 
the decommissioning of the DPTR 
requirement following the July 10, 2009 
trade date. Accordingly, the last 
required submission of the DPTR will be 
on July 14, 2009, which is the second 
business day after the last trade date for 
which the DPTR is required. 

Separately, the Exchange notes that in 
connection with this proposed stated 
policy, the Exchange will not be 
implementing the proposed redefined 
program trading account type indicators 
(J and K) and will continue to use the 
existing J and K audit trail account 
types. Upon further analysis and based 
on industry input, the Exchange has 
determined that these redefined account 
type indicators do not enhance the 
regulatory audit trail because the 
proposed redefined J and K could 
subsume some of the other, more 
granular account type indicators that the 
Exchange currently receives. 
Accordingly, the Exchange sees no 
benefit to changing the current J and K 
account types. 

In lieu of DPTR, the Exchange will 
utilize existing account type indicator 
data—which captures program trade 
information for those orders that are 
submitted to and executed on the 
Exchange—to report to the Commission 
on a weekly basis the program trading 
statistics for portions of program trades 
executed on the Exchange. Accordingly, 
beginning on July 23, 2009, the 
Exchange will provide the Commission 
with its weekly statistics on program 
trading based on account type indicator 
data rather than DPTR data. Similarly, at 

the same time, the weekly statistics 
regarding program trades that the 
Exchange provides to media outlets will 
also be derived from account type 
indicator data rather than the DPTR. 

2. Statutory Basis 

The statutory basis for the proposed 
rule change is Section 6(b)(5) of the 
Act 9 which requires the rules of an 
exchange to promote just and equitable 
principles of trade, to remove 
impediments to and perfect the 
mechanism of a free and open market 
and a national market system and, in 
general, to protect investors and the 
public interest. In particular, because 
the Commission has previously 
approved the decommissioning of the 
DPTR, this rule filing simply 
implements a previously approved 
change. 

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

No written comments were solicited 
or received with respect to the proposed 
rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 10 and Rule 19b–4(f)(1) 11 
thereunder. The proposed rule change 
effects a change that constitutes a stated 
policy, practice, or interpretation with 
respect to the meaning, administration, 
or enforcement of an existing rule. In 
particular, the Commission previously 
approved the elimination of the DPTR 
reporting requirements. The Exchange 
has delayed implementing that prior 
rule change and through this rule filing, 
announces its stated policy that July 10, 
2009 will be the last trade date for 
which member organizations will be 
required to file the DPTR. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 

interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

• Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR–NYSE–2009–61 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Elizabeth M. Murphy, Secretary, 
Securities and Exchange Commission, 
Station Place, 100 F Street, NE., 
Washington, DC 20549–1090. 

All submissions should refer to File 
Number SR–NYSE–2009–61. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room, 100 F Street, NE., Washington, 
DC 20549, on official business days 
between the hours of 10 a.m. and 3 p.m. 
Copies of such filing also will be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make publicly available. All 
submissions should refer to File 
Number SR–NYSE–2009–61 and should 
be submitted on or before July 23, 2009. 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00101 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31788 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

12 17 CFR 200.30–3(a)(12). 

For the Commission, by the Division of 
Trading and Markets, pursuant to delegated 
authority.12 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–15613 Filed 7–1–09; 8:45 am] 
BILLING CODE 8010–01–P 

DEPARTMENT OF STATE 

[Public Notice 6690] 

Designation and Determination Under 
the Foreign Missions Act 

Pursuant to the authority vested in the 
Secretary of State by the laws of the 
United States, including the Foreign 
Missions Act, 22 U.S.C. 4301 et seq., 
and delegated by the Secretary to me as 
one of the President’s principal officers 
for foreign affairs by Delegation of 
Authority No. 245–1 of February 13, 
2009, and at the direction of the 
Secretary of State, and after due 
consideration of the benefits, privileges, 
and immunities provided to missions of 
the United States abroad, as well as 
matters related to the protection of the 
interests of the United States, and at the 
request of foreign missions, I hereby 
designate exemption from real property 
taxes on property owned by foreign 
governments and used to house staff of 
permanent missions to the United 
Nations or the Organization of American 
States or of consular posts as a benefit 
for purposes of the Foreign Missions 
Act. I further determine that such 
exemption shall be provided to such 
foreign missions on such terms and 
conditions as may be approved by the 
Office of Foreign Missions and that any 
state or local laws to the contrary are 
hereby preempted. Prior inconsistent 
guidance is hereby rescinded. This 
action is in accord with the tax 
treatment of foreign government-owned 
property in the United States used as 
residences for staff of bilateral 
diplomatic missions, see Department of 
State, Notice: Property Owned by 
Diplomatic Missions and Used to House 
the Staff of Those Missions is Exempt 
from General Property Taxes, 51 FR 
27303 (July 30, 1986), and conforms to 
the general practice abroad of exempting 
government-owned property used for 
bilateral or multilateral diplomatic and 
consular mission housing. 

This action is necessary to facilitate 
relations between the United States and 
foreign states, to protect the interests of 
the United States, to allow for a more 
cost effective approach to obtaining 
benefits for U.S. missions abroad, and to 

assist in resolving a dispute affecting 
U.S. interests and involving foreign 
governments which assert that 
international law requires the 
exemption from taxation of such 
diplomatic and consular properties. The 
dispute has become a major irritant in 
the United States’ bilateral relations and 
threatens to cost the United States 
hundreds of millions of dollars in 
reciprocal taxation. As the largest 
foreign-government property owner 
overseas, the United States benefits 
financially much more than other 
countries from an international practice 
exempting staff residences from real 
property taxes, and it stands to lose the 
most if the practice is undermined. 
Responsive measures taken against the 
United States because of the dispute 
also have impeded significantly the 
State Department’s ability to implement 
urgent and congressionally mandated 
security improvements to our Nation’s 
diplomatic and consular facilities 
abroad, imposing unacceptable risks to 
the personnel working in those 
facilities. This action will allow the 
United States to press forward with 
improvements that will protect those 
who represent the Nation’s interests 
abroad. 

The exemption from real property 
taxes provided by this designation and 
determination shall apply to taxes that 
have been or will be assessed against 
any foreign government with respect to 
property subject to this determination, 
and shall operate to nullify any existing 
tax liens with respect to such property, 
but shall not operate to require refund 
of any taxes previously paid by any 
foreign government regarding such 
property. These actions are not 
exclusive and are independent of 
alternative legal grounds that support 
the tax exemption afforded herein. 

June 23, 2009. 
Jacob J. Lew, 
Deputy Secretary of State for Management 
and Resources, Department of State. 
[FR Doc. E9–15818 Filed 7–1–09; 8:45 am] 
BILLING CODE 4710–43–P 

DEPARTMENT OF STATE 

[Public Notice 6689] 

In the Matter of the Designation of 
Kata’ib Hizballah (and Other Aliases) 
as a Foreign Terrorist Organization 
Pursuant to Section 219 of the 
Immigration and Nationality Act, as 
Amended 

Based upon a review of the 
Administrative Record assembled in 
this matter, and in consultation with the 

Attorney General and the Secretary of 
the Treasury, I conclude that there is a 
sufficient factual basis to find that the 
relevant circumstances described in 
section 219 of the Immigration and 
Nationality Act, as amended (hereinafter 
‘‘INA’’) (8 U.S.C. 1189), exist with 
respect to Kata’ib Hizballah (and other 
aliases). 

Therefore, I hereby designate that 
organization and its aliases as a foreign 
terrorist organization pursuant to 
section 219 of the INA. 

This determination shall be published 
in the Federal Register. 

Dated: June 24 2009. 

James Steinberg, 
Deputy Secretary of State, Department of 
State. 
[FR Doc. E9–15661 Filed 7–1–09; 8:45 am] 

BILLING CODE 4710–10–P 

DEPARTMENT OF STATE 

[Public Notice 6688] 

In the Matter of the Designation of 
Kata’ib Hizballah (and Other Aliases) 
as a Specially Designated Global 
Terrorist Pursuant to Section 1(b) of 
Executive Order 13224, as Amended 

Acting under the authority of and in 
accordance with section 1(b) of 
Executive Order 13224 of September 23, 
2001, as amended by Executive Order 
13268 of July 2, 2002, Executive Order 
13284 of January 23, 2003, and 
Executive Order 13372 of February 16, 
2005, I hereby determine that the 
organization known as Kata’ib Hizballah 
(and other aliases) has committed, or 
poses a significant risk of committing, 
acts of terrorism that threaten the 
security of U.S. nationals or the national 
security, foreign policy, or economy of 
the United States. 

Consistent with the determination in 
section 10 of Executive Order 13224 that 
‘‘for those persons * * * determined to 
be subject to the order who might have 
a constitutional presence in the United 
States * * * prior notice to such 
persons of measures to be taken 
pursuant to this order would render 
these measures ineffectual,’’ I determine 
that no prior notice needs to be 
provided to any person subject to this 
determination who might have a 
constitutional presence in the United 
States, because to do so would render 
ineffectual the measures authorized in 
the Order. 

This notice shall be published in the 
Federal Register. 
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1 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 I.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

2 Each OFA must be accompanied by the filing 
fee, which currently is set at $1,500. See 49 CFR 
1002.2(f)(25). 

Dated: June 24, 2009. 
James Steinberg, 
Deputy Secretary of State, Department of 
State. 
[FR Doc. E9–15666 Filed 7–1–09; 8:45 am] 
BILLING CODE 4710–10–P 

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Petition Under Section 301 on Israel’s 
Protection of Intellectual Property 
Rights; Decision Not To Initiate 
Investigation 

AGENCY: Office of the United States 
Trade Representative. 
ACTION: Decision not to initiate 
investigation. 

SUMMARY: The United States Trade 
Representative (USTR) has determined 
not to initiate an investigation under 
section 301 of the Trade Act of 1974 
with respect to a petition alleging that 
the Government of Israel has breached 
obligations under the WTO Agreement 
to protect intellectual property rights 
(IPR). 

DATES: Effective Date: June 25, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Jennifer Choe Groves, Senior Director 
for Intellectual Property and Innovation 
and Chair of the Special 301 Committee, 
(202) 395–4510; or William Busis, 
Associate General Counsel and Chair of 
the Section 301 Committee, (202) 395– 
3150. 
SUPPLEMENTARY INFORMATION: On May 
13, 2009, the Institute for Research: 
Middle Eastern Policy (IRMEP) filed a 
petition pursuant to section 302 of the 
Trade Act of 1974, as amended (the 
Trade Act)(19 U.S.C. 2412), alleging that 
acts, policies and practices of the 
Government of Israel are inconsistent 
with the obligations of Israel under 
Article 39 of the Agreement on Trade- 
Related Aspects of Intellectual Property 
Rights (TRIPS Agreement), among other 
allegations. The petition presents five 
separate ‘‘complaints’’ involving: (1) 
Access to a 1985 classified report 
relating to the negotiation of the U.S.- 
Israel FTA; (2) military-industrial 
espionage; (3) intellectual property 
rights of U.S. pharmaceutical firms; (4) 
the use of the proceeds from diamond 
exports; and (5) the conduct of pro- 
Israel lobbyists. The petition alleges that 
the bilateral U.S.-Israel trade deficit 
results from the matters complained of 
in the petition, and that the bilateral 
trade deficit results in the loss of U.S. 
jobs. The petition requests the Trade 
Representative to ‘‘immediately suspend 
the U.S.-Israel FTA until such time as 

IRMEP’s complaints are addressed and 
Israel has provided damages for past 
violations of IP rights.’’ 

The Trade Representative has decided 
not to initiate an investigation regarding 
the petition on three separate grounds. 
First, IRMEP—which describes itself as 
an organization involved in Middle 
Eastern policy formulation—fails to 
allege the ‘‘significant interest’’ 
necessary to have standing to file a 
petition addressed to an alleged denial 
of U.S. IP rights. Second, the initiation 
of a Section 301 investigation in 
response to the petition would not be an 
effective means to address the matters 
raised in the petition. Most of the 
matters raised in the petition are 
unconnected to the alleged breach of 
Article 39 of the TRIPS Agreement. 
And, to the extent the petition does 
describe any TRIPS Agreement issues, 
those issues would be addressed more 
effectively through the established 
Special 301 process and the on-going 
Out-of-Cycle Review of Israel’s IPR 
protection (see pp.19–20 of the 2009 
Special 301 Report at http:// 
www.ustr.gov for a description of the 
Out-of-Cycle Review of Israel). Third, 
the petition seeks a form of relief—the 
immediate suspension of the US–Israel 
FTA without any form of investigation 
or dispute settlement—not provided for 
under the Section 301 statute. 

Daniel Brinza, 
Assistant United States Trade Representative 
for Monitoring and Enforcement. 
[FR Doc. E9–15608 Filed 7–1–09; 8:45 am] 
BILLING CODE 3190–W9–P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Docket No. AB–290 (Sub-No. 309X)] 

Norfolk Southern Railway Company— 
Abandonment Exemption—in Blount 
County, TN 

Norfolk Southern Railway Company 
(NSR) has filed a verified notice of 
exemption under 49 CFR Part 1152 
Subpart F—Exempt Abandonments to 
abandon a 0.66-mile line of railroad 
between mileposts 15.50–KA and 
16.16–KA in Maryville, Blount County, 
TN. The line traverses United States 
Postal Service Zip Code 37804. 

NSR has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) any overhead traffic 
can be rerouted over other lines; (3) no 
formal complaint filed by a user of rail 
service on the line (or by a state or local 
government entity acting on behalf of 
such user) regarding cessation of service 

over the line either is pending with the 
Surface Transportation Board (Board) or 
with any U.S. District Court or has been 
decided in favor of complainant within 
the 2-year period; and (4) the 
requirements at 49 CFR 1105.7 
(environmental report), 49 CFR 1105.8 
(historic report), 49 CFR 1105.11 
(transmittal letter), 49 CFR 1105.12 
(newspaper publication), and 49 CFR 
1152.50(d)(1) (notice to governmental 
agencies) have been met. 

As a condition to this exemption, any 
employee adversely affected by the 
abandonment shall be protected under 
Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an OFA has been received, 
this exemption will be effective on 
August 1, 2009, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues,1 
formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and 
trail use/rail banking requests under 49 
CFR 1152.29 must be filed by July 13, 
2009. Petitions to reopen or requests for 
public use conditions under 49 CFR 
1152.28 must be filed by July 22, 2009, 
with the Surface Transportation Board, 
395 E Street, SW., Washington, DC 
20423–0001. 

A copy of any petition filed with the 
Board should be sent to NSR’s 
representative: James R. Paschall, Three 
Commercial Place, Norfolk, VA 23510. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

NSR has filed environmental and 
historic reports that address the effects, 
if any, of the abandonment on the 
environment and historic resources. 
SEA will issue an environmental 
assessment (EA) by July 7, 2009. 
Interested persons may obtain a copy of 
the EA by writing to SEA (Room 1100, 
Surface Transportation Board, 
Washington, DC 20423–0001) or by 
calling SEA, at (202) 245–0305. 
Assistance for the hearing impaired is 
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1 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 I.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

2 Each OFA must be accompanied by the filing 
fee, which is currently set at $1,500. See 49 CFR 
1002.2 (f)(25). 

available through the Federal 
Information Relay Service (FIRS) at 1– 
800–877–8339. Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Pursuant to the provisions of 49 CFR 
1152.29(e)(2), NSR shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
granted and fully abandoned the line. If 
consummation has not been effected by 
NSR’s filing of a notice of 
consummation by July 2, 2010, and 
there are no legal or regulatory barriers 
to consummation, the authority to 
abandon will automatically expire. 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: June 26, 2009. 
By the Board. 

Joseph H. Dettmar, 
Acting Director, Office of Proceedings. 
Jeffrey Herzig, 
Clearance Clerk. 
[FR Doc. E9–15609 Filed 7–1–09; 8:45 am] 
BILLING CODE 4915–01–P 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Docket No. AB–33 (Sub-No. 278X)] 

Union Pacific Railroad Company— 
Abandonment Exemption—in San 
Joaquin and Stanislaus Counties, CA 

Union Pacific Railroad Company (UP) 
has filed a verified notice of exemption 
under 49 CFR Part 1152 Subpart F— 
Exempt Abandonments to abandon a 
5.18-mile line of railroad known as the 
McHenry Industrial Lead extending 
from milepost 21.25 near Escalon to 
milepost 26.43 near McHenry in San 
Joaquin and Stanislaus Counties, CA. 
The line traverses United States Postal 
Service Zip Codes 95320 and 95356. 

UP has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) there is no overhead 
traffic to be rerouted; (3) no formal 
complaint filed by a user of rail service 
on the line (or by a state or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Surface Transportation Board or with 
any U.S. District Court or has been 
decided in favor of complainant within 
the 2-year period; and (4) the 

requirements at 49 CFR 1105.7 
(environmental report), 49 CFR 1105.8 
(historic report), 49 CFR 1105.11 
(transmittal letter), 49 CFR 1105.12 
(newspaper publication), and 49 CFR 
1152.50(d)(1) (notice to governmental 
agencies) have been met. 

As a condition to this exemption, any 
employee adversely affected by the 
abandonment shall be protected under 
Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance (OFA) has been received, this 
exemption will be effective on August 1, 
2009, unless stayed pending 
reconsideration. Petitions to stay that do 
not involve environmental issues,1 
formal expressions of intent to file an 
OFA under 49 CFR 1152.27(c)(2),2 and 
trail use/rail banking requests under 49 
CFR 1152.29 must be filed by July 13, 
2009. Petitions to reopen or requests for 
public use conditions under 49 CFR 
1152.28 must be filed by July 22, 2009, 
with the Surface Transportation Board, 
395 E Street, SW., Washington, DC 
20423–0001. 

A copy of any petition filed with the 
Board should be sent to UP’s 
representative: Gabriel S. Meyer, 
Assistant General Attorney, 1400 
Douglas Street, STOP 1580, Omaha, NE 
68179. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

UP has filed a combined 
environmental and historic report that 
addresses the effects, if any, of the 
abandonment on the environment and 
historic resources. SEA will issue an 
environmental assessment (EA) by July 
7, 2009. Interested persons may obtain 
a copy of the EA by writing to SEA 
(Room 1100, Surface Transportation 
Board, Washington, DC 20423–0001) or 
by calling SEA, at (202) 245–0305. 
Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 1– 

800–877–8339. Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Pursuant to the provisions of 49 CFR 
1152.29(e)(2), UP shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
granted and fully abandoned the line. If 
consummation has not been effected by 
UP’s filing of a notice of consummation 
by July 2, 2010, and there are no legal 
or regulatory barriers to consummation, 
the authority to abandon will 
automatically expire. 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: June 25, 2009. 

By the Board, Joseph H. Dettmar, Acting 
Director, Office of Proceedings. 
Jeffrey Herzig, 
Clearance Clerk. 
[FR Doc. E9–15506 Filed 7–1–09; 8:45 am] 
BILLING CODE 4915–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Notice of Intent To Request Revision 
From the Office of Management and 
Budget of a Currently Approved 
Information Collection Activity, 
Request for Comments; Part 121 Pilot 
Age Limit 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice and request for 
comments. 

SUMMARY: The FAA invites public 
comments about our intention to request 
the Office of Management and Budget 
(OMB) to approve a current information 
collection. The FAA is proposing to 
raise the upper age limit for pilots 
serving in domestic, flag, and 
supplemental operations until they 
reach their 65th birthday as long as the 
other pilot at the controls is under age 
60. Affected pilots would have to apply 
for medical examination twice a year to 
maintain a first-class medical certificate 
instead of once a year to maintain a 
second-class medical certificate. 
DATES: Please submit comments by 
August 31, 2009. 
FOR FURTHER INFORMATION CONTACT: 
Carla Mauney on (202) 267–9895, or by 
e-mail at: Carla.Mauney@faa.gov. 
SUPPLEMENTARY INFORMATION: 
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1 Applicants note that Mr. Clay died on March 1, 
2009, that his ownership interest in RRVW 
currently is owned by his estate, and that it is 
expected that RRVW will purchase Mr. Clay’s 
shares. They add that Mr. Head continues to hold 
his ownership interest in RRVW. 

2 Applicants state that there was no written 
agreement governing the transfer of the 
shareholders’ stock in Rutland to RRVW. In its 
place, they attach as Exhibit B a ‘‘Written Action 
by the Board of Directors and Shareholders of 
Rutland Line, Inc.’’ 

Federal Aviation Administration (FAA) 

Title: Part 121 Pilot Age Limit. 
Type of Request: New collection. 
OMB Control Number: 2120–XXXX. 
Forms(s): There are no FAA forms 

associated with this collection. 
Affected Public: A total of 15,649 

Respondents. 
Frequency: The information is 

collected semi-annually. 
Estimated Average Burden Per 

Response: Approximately 15 minutes 
per response. 

Estimated Annual Burden Hours: An 
estimated 3,912 hours annually. 

Abstract: The FAA is proposing to 
raise the upper age limit for pilots 
serving in domestic, flag, and 
supplemental operations until they 
reach their 65th birthday as long as the 
other pilot at the controls is under age 
60. This action would impose new 
paperwork requirements. Under this 
proposal, all pilots over age 60 serving 
in part 121 operations would have to 
hold a first-class medical certificate, 
valid for 6 months and would require a 
line check (evaluation) every six 
months. Although it is projected that 
most older pilots serving in part 121 
operations hold a first-class medical 
certificate, some pilots may not since 
they may serve as co-pilot and hold a 
commercial pilot certificate which 
requires a second-class medical 
certificate, valid for 12 months. Affected 
pilots would have to apply for medical 
examination twice a year to maintain a 
first-class medical certificate instead of 
once a year to maintain a second-class 
medical certificate. 

ADDRESSES: Send comments to the FAA 
at the following address: Ms. Carla 
Mauney, Room 712, Federal Aviation 
Administration, IT Enterprises Business 
Services Division, AES–200, 800 
Independence Ave., SW., Washington, 
DC 20591. 

Comments are invited on: Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 
have practical utility: The accuracy of 
the Department’s estimates of the 
burden of the proposed information 
collection; ways to enhance the quality, 
utility and clarity of the information to 
be collected: and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 

Issued in Washington, DC, on June 24, 
2009. 
Carla Mauney, 
FAA Information Collection Clearance 
Officer, IT Enterprises Business Services 
Division, AES–200. 
[FR Doc. E9–15521 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–13–M 

DEPARTMENT OF TRANSPORTATION 

Surface Transportation Board 

[STB Finance Docket No. 35254] 

Red River Valley & Western Railroad 
Company and Rutland Line, Inc.— 
Corporate Family Transaction 
Exemption 

Red River Valley & Western Railroad 
Company (RRVW) and Rutland Line, 
Inc. (Rutland), both Class III rail 
carriers, have filed a verified notice of 
exemption under 49 CFR 1180.2(d)(3) 
for a transaction within a corporate 
family. Applicants state that, on or 
about June 27, 2007, all of the stock in 
Rutland was transferred to RRVW, 
thereby causing Rutland to become a 
wholly-owned subsidiary of RRVW.1 At 
the time, the sole shareholders of 
applicants were Douglas M. Head and 
Charles H. Clay, with Mr. Head owning 
the vast majority of the stock in each of 
these companies and Mr. Clay owning 
the remaining shares. Applicants state 
that the transfer merely resulted in the 
shareholders indirectly controlling 
Rutland through their control of RRVW, 
rather than controlling Rutland 
directly.2 According to applicants, 
RRVW inadvertently failed to seek 
Board authority in 2007 to control 
Rutland prior to the transfer of 
ownership interest and they now seek to 
remedy that oversight. The purpose of 
the transaction was to enable Rutland to 
be treated as a Qualified Subchapter S 
Subsidiary of RRVW for tax purposes. 

The exemption will be effective on 
July 19, 2009. 

This is a transaction within a 
corporate family of the type exempted 
from prior review and approval under 
49 CFR 1180.2(d)(3). The parties state 
that the transaction will not result in 
adverse changes in service levels, 

significant operational changes, or 
changes in the competitive balance with 
carriers outside the corporate family. 

Under 49 U.S.C. 10502(g), the Board 
may not use its exemption authority to 
relieve a rail carrier of its statutory 
obligation to protect the interests of is 
employees. Section 11326(c), however, 
does not provide for labor protection for 
transactions under sections 11324 and 
11325 that involve only Class III rail 
carriers. Accordingly, the Board may not 
impose labor protective conditions here, 
because all of the carriers involved are 
Class III rail carriers. 

If the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 
Petitions for stay will be due no later 
than July 10, 2009 (at least 7 days before 
the effective date of the exemption). 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 35254, must be filed with 
the Surface Transportation Board, 395 E 
Street, SW., Washington, DC 20423– 
0001. In addition, one copy of each 
pleading must be served on applicants’ 
representative, Rose-Michele Nardi, 
1300 19th Street, NW., 5th Floor, 
Washington, DC 20036. 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: June 25, 2009. 
By the Board, Joseph H. Dettmar, Acting 

Director, Office of Proceedings. 
Jeffrey Herzig, 
Clearance Clerk. 
[FR Doc. E9–15461 Filed 7–1–09; 8:45 am] 
BILLING CODE 4915–01–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

General Wayne A. Downing Peoria 
International Airport; Noise Exposure 
Map 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by the Metropolitan 
Airport Authority of Peoria for General 
Wayne A. Downing Peoria International 
Airport under the provisions of 49 
U.S.C. 47501 et seq. (Aviation Safety 
and Noise Abatement Act) and 14 CFR 
part 150 are in compliance with 
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applicable requirements. The FAA also 
announces that it is reviewing a 
proposed noise compatibility program 
that was submitted for General Wayne 
A. Downing Peoria International Airport 
under Part 150 in conjunction with the 
noise exposure map, and that this 
program will be approved or 
disapproved on or before December 26, 
2009. 
DATES: Effective Date: The effective date 
of the FAA’s determination on the noise 
exposure maps and of the start of its 
review of the associated noise 
compatibility program is June 26, 2009. 
The public comment period ends 
August 26, 2009. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Amy Hanson, Environmental Protection 
Specialist, CHI–603, Federal Aviation 
Administration, Chicago Airport District 
Office, 2300 East Devon Avenue, Des 
Plaines, IL 60018. Telephone number: 
847–294–7354. Comments on the 
proposed noise compatibility program 
should also be submitted to the above 
office. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for General Wayne A. Downing Peoria 
International Airport are in compliance 
with applicable requirements of Part 
150, effective June 26, 2009. Further, 
FAA is reviewing a proposed noise 
compatibility program for that airport 
which will be approved or disapproved 
on or before December 26, 2009. This 
notice also announces the availability of 
this program for public review and 
comment. 

Under 49 U.S.C., section 47503 (the 
Aviation Safety and Noise Abatement 
Act, hereinafter referred to as ‘‘the 
Act’’), an airport operator may submit to 
the FAA noise exposure maps which 
meet applicable regulations and which 
depict non-compatible land uses as of 
the date of submission of such maps, a 
description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. 

An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulations (FAR) Part 150, 
promulgated pursuant to the Act, may 
submit a noise compatibility program 
for FAA approval which sets forth the 
measures the operator has taken or 
proposes to take to reduce existing non- 
compatible uses and prevent the 

introduction of additional non- 
compatible uses. 

Metropolitan Airport Authority of 
Peoria submitted to the FAA on October 
31, 2008 noise exposure maps, 
descriptions and other documentation 
that were produced during noise 
compatibility planning study conducted 
from 2004 through 2008. It was 
requested that the FAA review this 
material as the noise exposure maps, as 
described in section 47503 of the Act, 
and that the noise mitigation measures, 
to be implemented jointly by the airport 
and surrounding communities, be 
approved as a noise compatibility 
program under section 47504 of the Act. 

The FAA has completed its review of 
the noise exposure maps and related 
descriptions submitted by Metropolitan 
Airport Authority of Peoria. The specific 
documentation determined to constitute 
the noise exposure maps includes: 
Exhibit 7–4, Exhibit 8–1, and Sections 4 
through 8 of the Part 150 study 
document). The FAA has determined 
that these maps for General Wayne A. 
Downing Peoria International Airport 
are in compliance with applicable 
requirements. This determination is 
effective on June 26, 2009. FAA’s 
determination on an airport operator’s 
noise exposure maps is limited to a 
finding that the maps were developed in 
accordance with the procedures 
contained in appendix A of FAR Part 
150. Such determination does not 
constitute approval of the applicant’s 
data, information or plans, or constitute 
a commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. 

If questions arise concerning the 
precise relationship of specific 
properties to noise exposure contours 
depicted on a noise exposure map 
submitted under section 47503 of the 
Act, it should be noted that the FAA is 
not involved in any way in determining 
the relative locations of specific 
properties with regard to the depicted 
noise contours, or in interpreting the 
noise exposure maps to resolve 
questions concerning, for example, 
which properties should be covered by 
the provisions of section 47506 of the 
Act. These functions are inseparable 
from the ultimate land use control and 
planning responsibilities of local 
government. These local responsibilities 
are not changed in any way under Part 
150 or through FAA’s review of noise 
exposure maps. Therefore, the 
responsibility for the detailed 
overlaying of noise exposure contours 
onto the map depicting properties on 
the surface rests exclusively with the 
airport operator that submitted those 
maps, or with those public agencies and 

planning agencies with which 
consultation is required under section 
47503 of the Act. The FAA has relied on 
the certification by the airport operator, 
under section 150.21 of FAR Part 150, 
that the statutorily required consultation 
has been accomplished. 

The FAA has formally received the 
noise compatibility program for General 
Wayne A. Downing Peoria International 
Airport, also effective on November 24, 
2008. Preliminary review of the 
submitted material indicates that it 
conforms to the requirements for the 
submittal of noise compatibility 
programs, but that further review will be 
necessary prior to approval or 
disapproval of the program. The formal 
review period, limited by law to a 
maximum of 180 days, will be 
completed on or before December 26, 
2009. A public hearing was held on 
September 24, 2008 at the General 
Wayne A. Downing Peoria International 
Airport lower level conference room. 

The FAA’s detailed evaluation will be 
conducted under the provisions of 14 
CFR part 150, § 150.33. The primary 
considerations in the evaluation process 
are whether the proposed measures may 
reduce the level of aviation safety, 
create an undue burden on interstate or 
foreign commerce, or be reasonably 
consistent with obtaining the goal of 
reducing existing non-compatible land 
uses and preventing the introduction of 
additional non-compatible land uses. 

Interested persons are invited to 
comment on the proposed program with 
specific reference to these factors. All 
comments, other than those properly 
addressed to local land use authorities, 
will be considered by the FAA to the 
extent practicable. Copies of the noise 
exposure maps, the FAA’s evaluation of 
the maps, and the proposed noise 
compatibility program are available for 
examination at the following locations: 

Federal Aviation Administration, 
Chicago Airport District Office, 2300 
East Devon Avenue, Des Plaines, IL 
60018. 

Metropolitan Airport Authority of 
Peoria, 6100 W. Everett McKinley 
Dirksen Parkway, Peoria, IL 61607. 

Questions may be directed to the 
individual named above under the 
heading, FOR FURTHER INFORMATION 
CONTACT. 

Issued in Des Plaines, IL, June 26, 2009. 

James G. Keefer, 
Manager, Chicago Airports District Office. 
[FR Doc. E9–15698 Filed 7–1–09; 8:45 am] 

BILLING CODE 4910–13–P 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Noise Exposure Map Notice 

AGENCY: Federal Aviation 
Administration, DOT. 
ACTION: Notice. 

SUMMARY: The Federal Aviation 
Administration (FAA) announces its 
determination that the noise exposure 
maps submitted by Ohio State 
University for Ohio State University 
Airport under the provisions of 49 
U.S.C. 47501, et seq. (Aviation Safety 
and Noise Abatement Act) and 14 CFR 
Part 150 are in compliance with 
applicable requirements. 
DATES: Effective Date: The effective date 
of the FAA’s determination on the noise 
exposure maps is June 24, 2009. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Ernest Gubry, Detroit Airports District 
Office, 11677 South Wayne Road, Suite 
107, Romulus, Michigan 48174, 734– 
229–2905. 
SUPPLEMENTARY INFORMATION: This 
notice announces that the FAA finds 
that the noise exposure maps submitted 
for Ohio State University Airport are in 
compliance with applicable 
requirements of Part 150, effective June 
24, 2009. Under 49 U.S.C. Section 47503 
of the Aviation Safety and Noise 
Abatement Act (hereinafter referred to 
as ‘‘the Act’’), an airport operator may 
submit to the FAA noise exposure maps 
which meet applicable regulations and 
which depict non-compatible land uses 
as of the date of submission of such 
maps, a description of projected aircraft 
operations, and the ways in which such 
operations will affect such maps. The 
Act requires such maps to be developed 
in consultation with interested and 
affected parties in the local community, 
government agencies, and persons using 
the airport. An airport operator who has 
submitted noise exposure maps that are 
found by FAA to be in compliance with 
the requirements of Federal Aviation 
Regulation (FAR) Part 150, promulgated 
pursuant to the Act, may submit a noise 
compatibility program for FAA approval 
which sets forth the measures the 
operator has taken or proposes to take 
to reduce existing non-compatible uses 
and prevent the introduction of 
additional non-compatible uses. 

The FAA has completed its review of 
the noise exposure maps and 
accompanying documentation 
submitted by Ohio State University. The 
documentation that constitutes the 
‘‘noise exposure maps’’ as defined in 14 
CFR 50.7 includes: Existing 2008 Noise 
Exposure Map (FAR Part 150 Noise 

Compatibility Study Update Final Noise 
Exposure Map Report, Figure 6–1) and 
Future 2013 Noise Exposure Map (FAR 
Part 150 Noise Compatibility Study 
Update Final Noise Exposure Map 
Report, Figure D6–2, refer also to FAR 
Part 150 Noise Compatibility Study 
Update Final Noise Exposure Map 
Report CD–Rom Map A and Map B). The 
FAA has determined that these noise 
exposure maps and accompanying 
documentation are in compliance with 
applicable requirements. This 
determination is effective on June 24, 
2009. 

FAA’s determination on an airport 
operator’s noise exposure maps is 
limited to a finding that the maps were 
developed in accordance with the 
procedures contained in appendix A of 
FAR Part 150. Such determination does 
not constitute approval of the 
applicant’s data, information or plans, 
or a commitment to approve a noise 
compatibility program or to fund the 
implementation of that program. If 
questions arise concerning the precise 
relationship of specific properties to 
noise exposure contours depicted on a 
noise exposure map submitted under 
section 47503 of the Act, it should be 
noted that the FAA is not involved in 
any way in determining the relative 
locations of specific properties with 
regard to the depicted noise contours, or 
in interpreting the noise exposure maps 
to resolve questions concerning, for 
example, which properties should be 
covered by the provisions of section 
47506 of the Act. These functions are 
inseparable from the ultimate land use 
control and planning responsibilities of 
local government. These local 
responsibilities are not changed in any 
way under Part 150 or through FAA’s 
review of noise exposure maps. 
Therefore, the responsibility for the 
detailed overlaying of noise exposure 
contours onto the map depicting 
properties on the surface rests 
exclusively with the airport operator 
that submitted those maps, or with 
those public agencies and planning 
agencies with which consultation is 
required under section 47503 of the Act. 
The FAA has relied on the certification 
by the airport operator, under section 
150.21 of FAR Part 150, that the 
statutorily required consultation has 
been accomplished. 

Copies of the full noise exposure map 
documentation and of the FAA’s 
evaluation of the maps are available for 
examination at the following locations: 
Federal Aviation Administration, 

Detroit Airports District Office, 11677 
South Wayne Road, Suite 107, 
Romulus, Michigan 48174. 

OSU Airport Administration Bldg, 2160 
West Case Road, Columbus, Ohio 
43235. 

Questions may be directed to the 
individual named above under the 
heading FOR FURTHER INFORMATION 
CONTACT. 

Dated: June 24, 2009. 
Issued in Romulus, Michigan. 

Matthew J. Thys, 
Detroit Airport District Office, Great Lakes 
Region. 
[FR Doc. E9–15700 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

[Summary Notice No. PE–2009–24] 

Petition for Exemption; Summary of 
Petition Received 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of petition for exemption 
received. 

SUMMARY: This notice contains a 
summary of a petition seeking relief 
from specified requirements of 14 CFR. 
The purpose of this notice is to improve 
the public’s awareness of, and 
participation in, this aspect of FAA’s 
regulatory activities. Neither publication 
of this notice nor the inclusion or 
omission of information in the summary 
is intended to affect the legal status of 
the petition or its final disposition. 
DATES: Comments on this petition must 
identify the petition docket number 
involved and must be received on or 
before July 22, 2009. 
ADDRESSES: You may send comments 
identified by Docket Number FAA– 
2009–0084 using any of the following 
methods: 

• Government-wide rulemaking web 
site: Go to http://www.regulations.gov 
and follow the instructions for sending 
your comments electronically. 

• Mail: Send comments to the Docket 
Management Facility; U.S. Department 
of Transportation, 1200 New Jersey 
Avenue, SE., West Building Ground 
Floor, Room W12–140, Washington, DC 
20590. 

• Fax: Fax comments to the Docket 
Management Facility at 202–493–2251. 

• Hand Delivery: Bring comments to 
the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue, SE., Washington, DC, between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 
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Privacy: We will post all comments 
we receive, without change, to http:// 
www.regulations.gov, including any 
personal information you provide. 
Using the search function of our docket 
web site, anyone can find and read the 
comments received into any of our 
dockets, including the name of the 
individual sending the comment (or 
signing the comment for an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (65 FR 
19477–78). 

Docket: To read background 
documents or comments received, go to 
http://www.regulations.gov at any time 
or to the Docket Management Facility in 
Room W12–140 of the West Building 
Ground Floor at 1200 New Jersey 
Avenue, SE., Washington, DC, between 
9 a.m. and 5 p.m., Monday through 
Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Joel Schlossberg, 202–385–6434, Flight 
Standards Service, Air Carrier 
Maintenance Branch, 950 L’Enfant 
Plaza, SW., 5th Floor, Washington, DC 
20024. 

This notice is published pursuant to 
14 CFR 11.85. 

Issued in Washington, DC, on June 29, 
2009. 
Pamela Hamilton-Powell, 
Director, Office of Rulemaking. 

Petition for Exemption 

Docket No.: FAA–2009–0460. 
Petitioner: Charter Fleet International 

(Charter Fleet). 
Section of 14 CFR Affected: 14 CFR 

43.3(g). 
Description of Relief Sought: Charter 

Fleet seeks relief to enable its pilots who 
operate its Learjet 60 to verify the tire 
pressure on their airplanes. 

[FR Doc. E9–15615 Filed 7–1–09; 8:45 am] 
BILLING CODE 4910–13–P 

DEPARTMENT OF THE TREASURY 

Fiscal Service 

Prompt Payment Interest Rate; 
Contract Disputes Act 

AGENCY: Bureau of the Public Debt, 
Fiscal Service, Treasury. 
ACTION: Notice. 

SUMMARY: For the period beginning July 
1, 2009, and ending on December 31, 
2009, the prompt payment interest rate 
is 47⁄8 per centum per annum. 
ADDRESSES: Comments or inquiries may 
be mailed to Jill Reeves, Team Leader, 

Borrowings Accounting Team, Division 
of Accounting Operations, Office of 
Public Debt Accounting, Bureau of the 
Public Debt, Parkersburg, West Virginia, 
26106–1328. A copy of this Notice is 
available at http:// 
www.treasurydirect.gov. 

DATES: Effective July 1, 2009, to 
December 31, 2009. 

FOR FURTHER INFORMATION CONTACT: 
Mike Linder, Director, Division of 
Accounting Operations, Office of Public 
Debt Accounting, Bureau of the Public 
Debt, Parkersburg, West Virginia, 
26106–1328, (304) 480–5125; Jill 
Reeves, Team Leader, Borrowings 
Accounting Team, Division of 
Accounting Operations, Office of Public 
Debt Accounting, Bureau of the Public 
Debt, Parkersburg, West Virginia, 
26106–1328, (304) 480–5204; Paul 
Wolfteich, Chief Counsel, Office of the 
Chief Counsel, Bureau of the Public 
Debt, (202) 504–3705; or Brenda L. 
Hoffman, Attorney-Advisor, Office of 
the Chief Counsel, Bureau of the Public 
Debt, (202) 504–3706. 

SUPPLEMENTARY INFORMATION: An agency 
that has acquired property or services 
from a business concern and has failed 
to pay for the complete delivery of 
property or service by the required 
payment date shall pay the business 
concern an interest penalty. 31 U.S.C. 
3902(a). The Contract Disputes Act of 
1978, Section 12, Public Law 95–563, 92 
Stat. 2389, and the Prompt Payment Act 
of 1982, 31 U.S.C. 3902(a), provide for 
the calculation of interest due on claims 
at the rate established by the Secretary 
of the Treasury. 

The Secretary of the Treasury has the 
authority to specify the rate by which 
the interest shall be computed for 
interest payments under section 12 of 
the Contract Disputes Act of 1978 and 
under the Prompt Payment Act. 
Agencies must pay the interest penalty 
calculated with the interest rate, which 
is in effect at the time the agency 
accrues the obligation to pay a late 
payment interest penalty. Id. ‘‘The 
interest penalty shall be paid for the 
period beginning on the day after the 
required payment date and ending on 
the date on which the payment is 
made.’’ 31 U.S.C. 3902(b). Under the 
Prompt Payment Act, if an interest 
penalty is owed to a business concern, 
the penalty shall be paid regardless of 
whether the business concern requested 
payment of interest. 

Therefore, notice is given that the 
Secretary of the Treasury has 
determined that the rate of interest 
applicable for the period beginning July 

1, 2009, and ending on December 31, 
2009, is 47⁄8 per centum per annum. 

Richard L. Gregg, 
Fiscal Assistant Secretary (Acting). 
[FR Doc. E9–15606 Filed 7–1–09; 8:45 am] 
BILLING CODE 4810–39–P 

DEPARTMENT OF THE TREASURY 

Fiscal Service 

Surety Companies Acceptable on 
Federal Bonds—Terminations: Acadia 
Insurance Company, Lexington 
Insurance Company, Union Insurance 
Company 

AGENCY: Financial Management Service, 
Fiscal Service, Department of the 
Treasury. 

ACTION: Notice. 

SUMMARY: This is Supplement No. 16 to 
the Treasury Department Circular 570, 
2008 Revision, published June 30, 2008, 
at 73 FR 37644. 

FOR FURTHER INFORMATION CONTACT: 
Surety Bond Branch at (202) 874–6850. 

SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the Certificates of 
Authority issued by the Treasury to the 
above-named companies under 31 
U.S.C. 9305 to qualify as acceptable 
sureties on Federal bonds were 
terminated effective June 30, 2009. 
Federal bond-approving officials should 
annotate their reference copies of the 
Treasury Department Circular 570 
(‘‘Circular’’), 2008 Revision, to reflect 
this change. 

With respect to any bonds currently 
in force with these companies, bond 
approving officers may let such bonds 
run to expiration and need not secure 
new bonds. However, no new bonds 
should be accepted from these 
companies, and bonds that are 
continuous in nature should not be 
renewed. 

The Circular may be viewed and 
downloaded through the Internet at 
http://www.fms.treas.gov/c570. 

Questions concerning this notice may 
be directed to the U.S. Department of 
the Treasury, Financial Management 
Service, Financial Accounting and 
Services Division, Surety Bond Branch, 
3700 East-West Highway, Room 6F01, 
Hyattsville, MD 20782. 

Dated: June 23, 2009. 
Rose M. Miller, 
Acting Director, Financial Accounting and 
Services Division. 
[FR Doc. E9–15633 Filed 7–1–09; 8:45 am] 
BILLING CODE 4810–35–M 

VerDate Nov<24>2008 15:35 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00108 Fmt 4703 Sfmt 4703 E:\FR\FM\02JYN1.SGM 02JYN1



31795 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Notices 

DEPARTMENT OF VETERANS 
AFFAIRS 

Veterans’ Advisory Committee on 
Environmental Hazards; Notice of 
Meeting 

The Department of Veterans Affairs 
(VA) gives notice under Public Law 92– 
463 (Federal Advisory Committee Act) 
that a meeting of the Veterans’ Advisory 
Committee on Environmental Hazards 
will be held July 20–21, 2009, in room 
630 at 810 Vermont Avenue, NW., 
Washington, DC, from 8 a.m. to 4:30 
p.m. each day. The meeting is open to 
the public. 

The purpose of the Committee is to 
provide advice to the Secretary of 
Veterans Affairs on adverse health 
effects that may be associated with 
exposure to ionizing radiation, and to 

make recommendations on proposed 
standards and guidelines regarding VA 
benefit claims based upon exposure to 
ionizing radiation. 

The major items on the agenda for 
both days will be discussions of medical 
and scientific papers concerning the 
health effects of exposure to ionizing 
radiation. On the basis of the 
discussions, the Committee may make 
recommendations to the Secretary 
concerning the relationship of certain 
diseases to exposure to ionizing 
radiation. 

An open forum for verbal statements 
from the public will be available for 30 
minutes in the afternoon each day. 
People wishing to make oral statements 
before the Committee will be 
accommodated on a first-come, first- 
served basis and will be provided three 
minutes per statement. 

Members of the public wishing to 
attend should contact Ms. Bernice Green 
at the Department of Veterans Affairs, 
Compensation and Pension Service, 810 
Vermont Avenue, NW., Washington, DC 
20420, by phone at (202) 461–9723, or 
by fax at (202) 275–1728. Individuals 
should submit written questions or 
prepared statements for the Committee’s 
review to Ms. Green at 
bernice.green@va.gov at least five days 
prior to the meeting. The Committee 
may ask those who submit material for 
clarification prior to its consideration. 

Dated: June 29, 2009. 

By Direction of the Secretary. 

E. Philip Riggin, 
Committee Management Officer. 
[FR Doc. E9–15706 Filed 7–1–09; 8:45 am] 

BILLING CODE 8320–01–P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control and 
Prevention 

42 CFR Part 34 

[Docket No. CDC–2008–0001] 

RIN 0920–AA26 

Medical Examination of Aliens— 
Removal of Human Immunodeficiency 
Virus (HIV) Infection From Definition of 
Communicable Disease of Public 
Health Significance 

AGENCY: Centers for Disease Control and 
Prevention (CDC), U.S. Department of 
Health and Human Services (HHS). 
ACTION: Notice of Proposed Rulemaking 
(NPRM). 

SUMMARY: The Centers for Disease 
Control and Prevention (CDC), within 
the U.S. Department of Health and 
Human Services (HHS), is proposing to 
revise the Part 34 regulation to remove 
‘‘Human Immunodeficiency Virus (HIV) 
infection’’ from the definition of 
‘‘communicable disease of public health 
significance.’’ HHS/CDC is also 
proposing to remove references to 
‘‘HIV’’ from the scope of examinations 
in its regulations. Aliens infected with 
a ‘‘communicable disease of public 
health significance’’ are inadmissible 
into the United States under the 
Immigration and Nationality Act (INA). 

The Tom Lantos and Henry Hyde 
United States Global Leadership Against 
HIV/AIDS, Tuberculosis, and Malaria 
Reauthorization Act of 2008 (the July 
2008 legislation reauthorizing the 
President’s Emergency Plan for AIDS 
Relief (PEPFAR)) removed language 
from the INA which had previously 
mandated that HIV be on the list of 
diseases that can bar entry to the U.S. 
This legislative change allowed HHS/ 
CDC to reassess whether HIV infection 
should be retained or removed from 
regulations based on sound public 
health science and current 
understanding of HIV epidemiology. 
There are other diseases, including 
sexually transmitted diseases, which 
CDC may remove from the definition of 
‘‘communicable disease of public health 
significance’’ through future rulemaking 
after scientific review. 

While HIV infection is a serious 
health condition, it does not represent a 
communicable disease that is a 
significant threat for introduction, 
transmission, and spread to the U.S. 
population through casual contact. As a 
result of these proposed regulatory 
changes, aliens would no longer be 

inadmissible into the United States 
based solely on the grounds they are 
infected with HIV and they would no 
longer undergo HIV testing as part of the 
routine medical examination. 

DATES: Written comments must be 
received on or before August 17, 2009. 
Comments received after August 17, 
2009 will be considered to the extent 
possible. 

ADDRESSES: You may submit written 
comments, identified by Docket No. 
CDC–2008–0001 to the following 
address: Division of Global Migration 
and Quarantine, Centers for Disease 
Control and Prevention, U.S. 
Department of Health and Human 
Services, Attn: Part 34 NPRM 
Comments, 1600 Clifton Road, NE., MS 
E–03, Atlanta, Georgia 30333. You may 
also submit written comments 
electronically via the Internet at the 
following Address: http:// 
regulations.gov, or via e-mail to 
Part34HIVcomments@cdc.gov. 

Comments will be available for public 
inspection from Monday through 
Friday, except for legal holidays, from 9 
a.m. until 5 p.m., Eastern Time, at 1600 
Clifton Road, NE., Atlanta, Georgia 
30333. Please call ahead to 1–404–498– 
1600, and ask for a representative in the 
Division of Global Migration and 
Quarantine to schedule your visit. 

Comments will also be available for 
viewing at the following Internet 
address: http://www.cdc.gov//ncidod/ 
dq. To download an electronic version 
of the NPRM, please go to the following 
Internet address: http://regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Stacy M. Howard, Division of Global 
Migration and Quarantine, Centers for 
Disease Control and Prevention, U.S. 
Department of Health and Human 
Services, 1600 Clifton Road, NE., MS 
E–03, Atlanta, Georgia 30333; telephone 
1–404–498–1600. 

SUPPLEMENTARY INFORMATION: 
The NPRM is organized as follows: 

I. Legal Authority 
II. Background 

i. Inadmissibility and the Medical 
Examination 

ii. Legislative and Regulatory History 
iii. Immigration and Relevant Visa 

Categories 
iv. Current Scientific Knowledge for HIV 

Transmission 
v. Global Context 

III. Summary of Proposed Changes to 42 CFR 
part 34 

IV. Required Regulatory Analyses Under 
Executive Order 12866 

V. Regulatory Flexibility Analysis 
VI. Other Administrative Requirements 

I. Legal Authority 
HHS/CDC is promulgating this rule 

under the authority of 42 U.S.C. 252 and 
8 U.S.C. 1182 and 1222. 

II. Background 

i. Inadmissibility and the Medical 
Examination 

Under section 212(a)(1) of the 
Immigration and Nationality Act (INA) 
(8 U.S.C. 1182(a)(1)), any alien who is 
determined to have a communicable 
disease of public health significance is 
inadmissible to the United States. Those 
aliens outside the United States with a 
communicable disease of public health 
significance (see below) are ineligible to 
receive a visa and ineligible for 
admission into the United States. The 
grounds of inadmissibility for specified 
health-related grounds also pertain to 
aliens in the United States who are 
applying for adjustment of their status 
to that of a lawful permanent resident. 

In addition to other potential grounds 
of inadmissibility, aliens are 
inadmissible if they are determined: (1) 
To have a communicable disease of 
public health significance (as currently 
defined by regulations); (2) to have a 
physical or mental disorder and 
behavior associated with that disorder 
that may pose, or has posed, a threat to 
the property, safety, or welfare of the 
alien or others; (3) to have had a 
physical or mental disorder and a 
history of behavior associated with the 
disorder, which has posed a threat to 
the property, safety, or welfare of the 
alien or others and which is likely to 
recur or lead to other harmful behavior; 
or (4) to be a drug abuser or addict. 
Further, except for certain adopted 
children 10 years of age or younger, any 
alien who seeks admission as an 
immigrant, or seeks adjustment of their 
immigration status to that of a lawful 
permanent resident, is inadmissible if 
the alien fails to present documentation 
of having received vaccination against 
vaccine-preventable diseases, including 
mumps, measles, rubella, polio, tetanus 
and diphtheria toxoids, pertussis, 
Haemophilus influenzae type B, 
hepatitis B, and any other vaccination 
against vaccine-preventable disease 
recommended by the Advisory 
Committee for Immunization Practices 
(ACIP). 

Medical examinations, including a 
physical and mental evaluation, to 
determine whether an alien could have 
such a health-related condition, are 
authorized under section 232 of the 
INA. (8 U.S.C. 1222) Under sections 
212(a)(1) and 232 of the INA, and 
section 325 of the Public Health Service 
Act (42 U.S.C. 252), the Secretary of 
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Health and Human Services (HHS) 
promulgates regulations establishing the 
requirements for the medical 
examination and lists the health-related 
conditions that make aliens ineligible 
for admission into the United States. 
The regulations, administered by the 
HHS/Centers for Disease Control and 
Prevention (CDC), are promulgated at 42 
CFR part 34. 

The provisions in part 34 apply to the 
medical examination of: (1) Aliens 
outside the United States who are 
applying for a visa at an embassy or 
consulate of the United States; (2) aliens 
arriving in the United States; and (3) 
aliens required by the U.S. Department 
of Homeland Security (DHS) to have a 
medical examination in connection with 
determination of their admissibility into 
the United States; and (4) aliens who 
apply for adjustment of their 
immigration status to that of lawful 
permanent resident. 

While 42 CFR part 34 can apply to 
individuals who wish to come to the 
United States on a temporary basis, such 
as leisure or business travelers, a 
medical examination is not routinely 
required as a condition for issuance of 
non-immigrant visas or entry into the 
United States. 

On October 6, 2008, HHS/CDC revised 
42 CFR part 34 to amend the definition 
of communicable disease of public 
health significance and revise the scope 
of the medical examination. This update 
addressed emerging and reemerging 
diseases in immigrant or refugee 
populations who are bound for the 
United States. See 73 FR 58047 and 73 
FR 62210. The current definition of 
communicable disease of public health 
significance contained in 42 CFR 34.2(b) 
includes: active tuberculosis, infectious 
syphilis, gonorrhea, infectious leprosy, 
chancroid, lymphogranuloma 
venereum, granuloma inguinale, and 
HIV infection; quarantinable diseases 
designated by Presidential Executive 
Order; and a communicable disease that 
may pose a public health emergency of 
international concern in accordance 
with the International Health 
Regulations of 2005, provided it meets 
specified criteria. 

Panel physicians, designated by 
Department of State (DoS) consular 
officers, perform medical examinations 
on refugees and/or persons living 
outside of the United States who are 
seeking to immigrate to the United 
States, and civil surgeons, designated by 
U.S. Citizenship and Immigration 
Services within DHS, perform medical 
examinations for aliens who are already 
present in the United States seeking a 
change of status. Aliens determined to 
have a communicable disease of public 

health significance may request a waiver 
of inadmissibility to enter the United 
States under sections 207(c)(3), 
212(d)(3)(A) and 212(g) of the INA (8 
U.S.C. 1157(c)(3), 1182(d)(3)(A) and 
1182(g)). 

HHS/CDC issues Technical 
Instructions and provides the technical 
consultation and guidance to panel 
physicians and civil surgeons who 
conduct the medical examinations of 
aliens. The CDC Technical Instructions 
for Medical Examination of Aliens, 
including the most current updates, 
which panel physicians and civil 
surgeons must follow in accordance 
with these regulations, are available to 
the public on the CDC Web site, located 
at the following Internet address: http:// 
www.cdc.gov/ncidod/dq/technica.htm. 

ii. Legislative and Regulatory History 
Beginning in 1952, the INA mandated 

that aliens ‘‘who are afflicted with any 
dangerous contagious disease’’ are 
ineligible to receive a visa and are to be 
excluded from admission into the 
United States. In April, 1986, prior to 
the recent developments in medicine 
and epidemiologic principles, HHS 
proposed to include acquired 
immunodeficiency syndrome (AIDS) as 
a dangerous contagious disease and in 
June, 1987 issued a final rule adopting 
the proposal. 51 FR 15354 (April 23, 
1986); 52 FR 21532 (June 8, 1987). 
Separately, HHS proposed to substitute 
HIV infection for AIDS on the list of 
dangerous contagious diseases since 
individuals who are so infected, but do 
not actually have AIDS, are also 
contagious. 52 FR 21607 (June 8, 1987). 
While the proposed rule was pending 
for public comment, Congress added 
HIV infection to the list of dangerous 
contagious diseases. Public Law 100–71, 
section 518, 101 Stat. 475 (July 11, 
1987). HHS issued final regulations in 
August of that year complying with the 
congressional mandate. 52 FR 32540 
(August 28, 1987). Accordingly and 
immediately, aliens infected with HIV 
became ineligible to receive visas and 
were excluded from admission into the 
United States because of infection with 
a dangerous contagious disease. See INA 
section 212(a)(6), 8 U.S.C. 
1182(a)(6)(1988). 

In 1990, Congress amended the INA 
by revising the classes of excludable 
aliens to provide that an alien who is 
determined (in accordance with 
regulation prescribed by the Secretary of 
Health and Human Services) to have a 
communicable disease of public health 
significance is excludable from the 
United States. Immigration Act of 1990, 
Public Law 101–649, section 601, 104 
Stat. 4978 January 23, 1990; INA section 

212(a)(1)(A)(i), 8 U.S.C. 1182(a)(1)(A)(i) 
(effective June 1, 1991). HHS/CDC 
subsequently published a proposed rule 
that would have removed from the list 
all diseases, including HIV infection, 
except for infectious tuberculosis. 56 FR 
2484 (January 23, 1991). Based on 
comments received and reconsideration 
of the issues, HHS published an interim 
final rule retaining all diseases on the 
list, including HIV infection, and 
committing its initial proposal for 
further study. 56 FR 25000 (May 31, 
1991). Congress subsequently amended 
INA section 212(a)(1) to specify that 
‘‘infection with the etiologic agent for 
acquired immune deficiency syndrome’’ 
is a communicable disease of public 
health significance, thereby making 
explicit in the INA that aliens with HIV 
are ineligible for admission into the 
United States. National Institutes of 
Health Revitalization Act of 1993, 
Public Law 103–43, section 2007, 107 
Stat. 122 (June 10, 1993). 

In the summer of 2008, Congress 
amended the INA by striking ‘‘which 
shall include infection with the 
etiologic agent for acquired immune 
deficiency syndrome,’’ thereby leaving 
to the Secretary of HHS the discretion 
for determining whether HIV should 
remain in the definition of 
communicable disease of public health 
significance provided for in 42 CFR 
34.2(b). Tom Lantos and Henry Hyde 
United States Global Leadership Against 
HIV/AIDS, Tuberculosis, and Malaria 
Reauthorization Act of 2008, Public Law 
110–293, section 305, 122 Stat. 2963 
(July 30, 2008). In this Notice of 
Proposed Rulemaking, HHS/CDC is 
proposing this action to remove HIV 
infection from the definition of 
communicable disease of public health 
significance. While HIV infection is a 
serious health condition, it does not 
represent a communicable disease that 
is a significant threat for introduction, 
transmission, and spread to the United 
States population through casual 
contact. An arriving alien with HIV 
infection does not pose a public health 
risk to the general population through 
casual contact. 

iii. Immigration to the U.S. and Relevant 
Visa Categories 

Annually, the U.S. Government 
admits more than 1,000,000 immigrants 
and refugees to reside permanently in 
this country. 

Foreign citizens who wish to live 
permanently in the United States must 
comply with U.S. immigration law and 
specific procedures for applying for an 
immigrant visa or adjustment of status. 
The four main immigrant visa 
classifications are: (1) Immediate 
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relatives, that is, the spouse, child 
(unmarried and under 21 years of age) 
or parent of a U.S. citizen (a citizen 
must be at least 21 years old to file a 
petition for a parent); (2) Family-Based 
immigrants (adult sons or daughters of 
citizens, the siblings of citizens who are 
at least 21 years old, and the spouse, 
child, or adult sons or daughters of 
lawful permanent residents); (3) 
Employment-Based immigrants; and (4) 
immigrant visas available to ‘‘Diversity’’ 
immigrants who obtain by lottery the 
ability to seek one of these visas. The 
immigration of immediate relatives is 
not subject to numerical restrictions; 
thus, an immigrant visa is available to 
a qualified immediate relative upon 
approval of the citizen relative’s visa 
petition. Each month, the U.S. 
Department of State (DoS) publishes a 
Visa Bulletin, indicating the availability 
of Family-Based, Employment-Based, 
and Diversity immigrant visas for the 
next month. The monthly Visa Bulletin 
is available on the Department of State’s 
Web site (http://travel.state.gov). 

Aliens who are already in the United 
States may apply to adjust to permanent 
resident status pursuant to the family- 
based and employment-based categories 
described above, as well as several other 
statutorily-eligible adjustment 
categories. See INA section 245; 8 U.S.C. 
1255. Refugees and aslyees may also 
apply to adjust to permanent resident 
status from inside the United States. See 
INA section 209; 8 U.S.C. 1159. 

An alien seeking permanent 
residence, whether through an 
immigrant or refugee visa or through an 
adjustment of status, must undergo a 
medical examination to determine 
whether the alien is inadmissible on 
medical grounds. Overseas 
examinations are conducted by panel 
physicians designated by the 
Department of State. Applicants for 
adjustment of status to lawful 
permanent resident are required to have 
a medical examination conducted by a 
civil surgeon designated by U.S. 
Citizenship and Immigration Services. 
Under the proposed rule, testing for HIV 
infection would be eliminated from 
these medical examinations. 

Additionally, Temporary Protected 
Status (TPS) is another immigration 
mechanism for eligible aliens who are in 
the United States and whose countries 
have been designated for TPS due to 
ongoing armed conflict, natural 
disasters, or certain other extraordinary 
and temporary conditions. INA section 
244; 8 U.S.C. 1255a; 8 CFR Part 244. 
TPS applicants are also subject to the 
medical grounds of inadmissibility. 
Currently, if a TPS applicant is infected 
with HIV, DHS requires that the 

applicant be granted a waiver of 
inadmissibility before TPS can be 
granted. 

Section 101(a)(42)(A) of the INA 
generally defines refugees as persons 
who cannot return to their country 
because of persecution or the well 
founded fear of persecution based on 
race, religion, nationality, membership 
in a particular social group, or political 
opinion. An applicant is preliminarily 
approved for refugee status overseas, but 
is admitted as a refugee upon admission 
to the U.S. at a port of entry. A refugee 
is also subject to the medical grounds of 
inadmissibility and the medical 
examination requirements. See INA 
section 207; 8 U.S.C. 1157; 8 CFR Part 
207. 

vi. Current Scientific Knowledge for HIV 
Transmission 

While HIV infection is a serious 
health condition, it does not represent a 
communicable disease that is a 
significant threat for introduction, 
transmission, and spread to the United 
States population through casual 
contact as is the case with other serious 
conditions such as tuberculosis. An 
arriving alien with HIV infection does 
not pose a public health risk to the 
general population through casual 
contact. 

CDC has determined that HIV 
infection is transmitted among 
individuals in the United States almost 
exclusively by the following 
mechanisms: Unprotected sexual 
intercourse with an HIV-infected 
person, sharing needles or syringes 
contaminated with HIV, and mother-to- 
child transmission of HIV before or 
during birth or through breast feeding. 
Additionally, HIV can be transmitted 
through transfusion of blood or blood 
products infected with HIV. However, 
there has been continuous screening for 
HIV in all donated blood since 1985. 
Therefore, the risk for HIV infection 
through transfusion is extremely low. 
The U.S. blood supply is considered 
among the safest in the world. 
Interventions have been successful at 
mitigating exposure to and transmission 
of HIV. 

v. Global Context 
In 2004, the Joint United Nations 

Programme on HIV/AIDS (UNAIDS) and 
the International Organization for 
Migration (IOM) issued the ‘‘UNAIDS/ 
IOM Statement on HIV/AIDS-related 
travel restrictions’’ which provides 
guidance to governments regarding 
addressing the public health, economic, 
and human rights concerns involved in 
HIV-related travel restrictions. This 
document concludes that HIV-related 

travel restrictions have no public health 
justification. 

There are a dozen countries that deny 
entry if a person has HIV. These 
countries are: Armenia, Brunei, Iraq, 
Libya, Moldova, Oman, Qatar, the 
Russian Federation, Saudi Arabia, South 
Korea, Sudan, and the United States. 

This proposed rule will remove the 
United States from the list of countries 
that continue to have entry restrictions 
for HIV-infected individuals. 

III. Summary of Proposed Changes to 
42 CFR Part 34 

This proposed rule removes HIV 
infection from the definition of 
communicable diseases of public health 
significance as defined in 42 CFR 
34.2(b) and scope of examinations in 42 
CFR 34.3. 

Section 34.2(b) Communicable 
Diseases of Public Health Significance 

This provision defines communicable 
disease of public health significance as 
both a specific list of diseases and 
categories of diseases for which all 
aliens are inadmissible to the United 
States. HHS/CDC is proposing to remove 
human immunodeficiency virus (HIV) 
infection from the specific list of 
communicable disease of public health 
significance as provided for in 42 CFR 
34.2(b). 

As described above, inclusion of HIV 
in this definition is no longer statutorily 
mandated. As a result, the Secretary of 
HHS has the discretion to determine 
whether to leave HIV infection in the 
definition or remove it. 

In consideration of epidemiologic 
principles and current medical 
knowledge regarding the mode of HIV 
transmission, HHS/CDC is proposing to 
remove HIV infection from 42 CFR part 
34 because HIV infection does not 
represent a communicable disease of 
public health significance. HIV is not a 
significant threat for introduction and 
spread through casual contact to the 
general U.S. population, where HIV 
infection already exists among the U.S. 
population as an endemic disease. 

Under current regulatory 
requirements, aliens who test positive 
for HIV infection can apply for a waiver 
from DHS and, if granted such a waiver, 
are allowed admission into the United 
States or to adjust status. 

Diseases transmissible through 
aerosol or respiratory droplets such as 
tuberculosis pose a much greater risk 
due to casual contact for introduction 
and spread in the U.S. population. 
While HIV infection continues to be a 
disease of public health concern 
throughout the world, HIV infection is 
preventable by avoiding high risk sexual 
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contact or needle-sharing with HIV- 
infected persons. Interventions have 
been successful at mitigating exposure 
to and transmission of HIV. 

The rationale for maintaining HIV 
infection as an excludable condition is 
no longer valid based on current 
medical knowledge and practice, 
scientific knowledge, and experience 
which has informed us on 
characteristics of the virus, the modes of 
transmission of HIV, and interventions 
for prevention and further spread of the 
virus. Indeed, HIV infection is not 
spread by casual contact, through the 
air, or from food, water or other objects. 
An HIV-infected person in a common 
public setting will not place another 
individual at risk. HIV is a fragile virus 
and cannot live for very long outside the 
body. The virus is not transmitted by 
mosquitoes, or through day-to-day 
activities such as shaking hands, 
hugging, or a casual kiss. HIV infection 
cannot be acquired from a toilet seat, 
drinking fountain, doorknob, eating 
utensils, drinking glasses, food, or pets. 

Section 34.3 Scope of Examinations 
HHS/CDC is also proposing to remove 

all references to serologic testing for HIV 
infection in 42 CFR 34.3 which is 
entitled ‘‘Scope of examinations’’. This 
section applies to those aliens who are 
required to undergo a medical 
examination for U.S. immigration 
purposes. The scope of examinations 
outlines those matters that relate to the 
inadmissible health-related conditions. 
This section provides specific screening 
and testing requirements for those 
diseases that meet the current definition 
of communicable disease of public 
health significance and directly relates 
to the diseases list in Section 34.2 (b) of 
42 CFR Part 34. It does not provide 
specific testing requirements for other 
health-related conditions which are not 
included in the current definition of 
communicable disease of public health 
significance. Therefore, HHS/CDC is 
proposing to remove the specific testing 
requirements for HIV infection in 42 
CFR 34.3. 

IV. Required Regulatory Analyses 
Under Executive Order 12866 

HHS/CDC has examined the impacts 
of the proposed rule under Executive 
Order 12866 and the Regulatory 
Flexibility Act (5 U.S.C. 601–612), and 
the Unfunded Mandates Reform Act 
(Pub. L. 104–4). Executive Order 12866 
directs agencies to assess all costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 

environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity). The agency 
believes that this proposed rule may be 
an economically significant action 
under the Executive Order. 

In the analysis that follows, we assess 
the potential impacts of removing HIV 
from the list of specific communicable 
disease of public health significance and 
removing the HIV testing requirement in 
the medical examination for aliens who 
are applying for adjustment of their 
status to that of a lawful permanent 
resident. We are seeking comments on 
this preliminary regulatory impact 
analysis, including the identification of 
potential data sources that would allow 
us to more appropriately characterize 
and estimate the impact of the proposed 
rule. 

A. Objectives and Basis for the Action 
Prior to the enactment of the United 

States Global Leadership Against HIV/ 
AIDS, Tuberculosis, and Malaria 
Reauthorization Act of 2008, HHS/CDC 
was required by statute to list HIV as a 
‘‘communicable disease of public health 
significance.’’ Now that the statute 
provides discretion, HHS/CDC is 
proposing to take this action to reflect 
current scientific knowledge and public 
health best practices, and to reduce 
stigmatization of and discrimination 
against people who are HIV-infected. 
This proposed rule is not intended to 
correct any market failure, but to 
remove a government-imposed barrier 
that does not appear to provide a 
significant public health benefit and is 
at odds with human rights 
considerations. 

B. Alternatives 
HHS/CDC examined three regulatory 

approaches. 
1. The first approach is to maintain 

HIV infection on the list of 
communicable disease of public health 
significance, i.e., to keep the disease as 
an excludable condition for entry into 
the U.S. This means that visa applicants 
seeking permanent residency would 
continue to undergo testing for HIV 
infection as part of the application 
process. Those applicants testing 
positive for HIV, if eligible, would still 
be required to apply for and obtain a 
waiver from DHS prior to coming to the 
U.S. There are several disadvantages to 
this approach. As stated previously, 
while HIV infection is a serious health 
condition, it does not represent a 
communicable disease that is a 
significant threat for introduction, 
transmission, and spread to the U.S. 
population through casual contact. 
Currently, there are already roughly 1 

million persons in the United States 
living with HIV [1]. Thus, maintaining 
HIV infection on the list of excludable 
conditions for entry into the U.S. would 
not result in significant public health 
benefits. Further, this approach is not in 
line with current international public 
health practice. This approach 
continues discriminatory practices and 
contributes toward the stigmatization of 
HIV-infected persons. HHS/CDC did not 
select this approach. 

2. The second approach is to remove 
HIV infection from the list of 
communicable diseases of public health 
significance, i.e. remove it as a ground 
of inadmissibility into the U.S., but 
continue mandatory HIV testing for all 
immigrant applicants similar to an 
approach followed by some countries. 
Under this approach, all those aliens 
who test positive for HIV infection 
could be informed of their HIV status, 
counseled regarding their condition, the 
need for appropriate treatment, and the 
steps that should be taken to minimize 
the risk of onward transmission. 

There are potential public health 
benefits to a mandatory testing 
approach. The medical examination 
offers a unique opportunity to both 
inform immigrants of their HIV status 
and link them with care. Through 
screening, HIV-infected aliens who are 
potentially unaware of their HIV status 
would become aware of their status and 
could be linked with prevention, care 
and treatment options in the United 
States. Early diagnosis and treatment of 
HIV-infected persons can increase life 
expectancy and may improve the 
quality of life. Additionally, knowing 
one’s HIV status decreases the 
likelihood of onward transmission [2, 
3]. These public health benefits are the 
basis for the HHS/CDC’s ‘‘Revised 
Recommendations for HIV Testing of 
Adults, Adolescents, and Pregnant 
Women in Health-Care Settings,’’ which 
states that the characteristics of HIV 
infection are consistent with all 
generally accepted criteria that justify 
voluntary screening [4]. However, 
mandatory HIV testing is limited to 
certain infrequent cases such as blood 
and organ donors. 

There are also disadvantages to 
continued mandatory testing if HIV 
infection is removed from the definition 
of a communicable disease of public 
health significance. Mandatory testing 
for other serious health-related 
conditions that are not inadmissible 
health conditions, (e.g., infectious 
diseases, such as hepatitis, malaria, and 
West Nile virus and chronic conditions 
such as diabetes and heart conditions), 
are not required as part of this medical 
examination. Thus, continued 
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mandatory HIV testing would 
differentiate HIV from other serious 
health-related conditions. Second, 
although the purpose of the medical 
examination is to identify health 
conditions considered inadmissible on 
public health grounds, the results of 
exams conducted by panel physicians in 
the immigrant’s home country might not 
be kept confidential because of 
requirements in the country of origin 
making it necessary to report HIV 
results to local authorities. DHS would 
also know an applicant’s HIV status 
(while not necessarily other serious 
health conditions) due to this 
information being included on medical 
notification form and could be used by 
DHS in evaluating the possibility of the 
alien becoming a public charge. 42 CFR 
34.3(b)(ii)(5). These results may be 
counter to HHS/CDC objectives of 
reflecting current scientific knowledge 
and public health best practices, and 
reducing stigmatization of and 
discrimination against people who are 
HIV-infected. Therefore, as discussed 
below in the 3rd approach, HIV testing, 
consistent with CDC’s recommendations 
for general screening, would be 
available. 

Although the approach of removing 
HIV from the definition of 
communicable disease of public health 
significance but maintaining the 
mandatory testing component of the 
medical examination was not selected 
for this proposal, HHS/CDC welcomes 
public comment on the advantages and 
disadvantages of this or alternative 
approaches, such as (non-mandatory) 
testing (i.e., opt out/opt in approach). 

3. The third approach is to remove 
HIV infection from the definition of 
communicable disease of public health 
significance and as a requirement in the 
medical examination. This means that 
mandatory testing for HIV infection 
would no longer be required and DHS 
would allow HIV-infected persons to 
enter into the U.S. (or to adjust to 
permanent resident status) if they meet 
all other conditions of admissibility. 
This is the regulatory approach that 
HHS/CDC selected. Along with this 
approach, all immigrants, refugees and 
status adjusters would still have the 
opportunity to receive information 
about HIV testing and to be tested in the 
United States as recommended by the 
CDC guidelines [4]. The discussion of 
the potential impacts of the rule that 
follow relate to this approach. 

C. Baseline and Incremental Analysis 
The baseline for this analysis assumes 

no change in the current regulation. In 
other words, all applicants for 
admission into the U.S. as legal 
permanent residents and those already 
within the U.S. seeking adjustment to 
permanent resident status are currently 
tested for HIV during the immigration 
medical exam. Those who are HIV- 
infected and are not granted a waiver by 
the Department of Homeland Security 
are refused lawful permanent resident 
status in the United States. 

Currently, refugees who are HIV- 
infected must be granted a waiver by the 
Department of Homeland Security 
before entering the U.S. Subsequently, 
refugees infected with HIV who are 
present in the U.S. and apply for 
adjustment to permanent resident status 
must be re-examined and granted 
another waiver from DHS at that time 
(i.e., the grant of waivers permits these 
individuals to obtain refugee status, and 
later, permanent resident status despite 
being HIV-infected, which would 
otherwise render them inadmissible). 
We have not explicitly included 
refugees and TPS-turned permanent 
residents in our analysis, however, 
because: (i) These persons, compared to 
the other immigrants, enter the U.S. 
under extraordinary circumstances; (ii) 
the numbers are relatively small; and, 
(iii) the proposed change in regulations 
is not likely to have a significant impact 
on the annual number of HIV-infected 
refugees admitted to the U.S. and who 
later become permanent residents 
because such persons generally receive 
a waiver of inadmissibility for HIV 
infection under current procedures. 
Thus, the numbers of admitted HIV- 
infected refugees who are subsequently 
granted permanent resident status are 
likely to stay the same, regardless of 
regulations in place. That is, the HIV- 
infected refugees-turned-permanent 
residents are part of the baseline 
scenario. 

Furthermore, though this policy 
would increase the total number of 
people who may be eligible to be 
admitted, we assume that the total 
number of immigrants who are annually 
admitted into the United States is fixed 
over time. Thus, the incremental input 
to the rule is a calculation of the 
additional costs due to HIV-infected 
immigrants above the costs of non-HIV- 
infected immigrants. In general, given 
that the total number of immigrants is 
not likely to change and the share of 

HIV-infected immigrants is likely to be 
relatively small, the rule will not likely 
have an appreciable impact on the 
economy in terms of wages, 
productivity, or prices of goods and 
services. 

D. Defining the Population Affected 

The affected population is defined as 
the number of new HIV-infected lawful 
permanent residents entering the United 
States each year and those individuals 
already in the United States seeking to 
adjust their immigration status to that of 
a lawful permanent resident. The 
proposed changes in the medical 
examination of aliens regulations affect 
all foreign nationals entering the U.S. 
who are infected with HIV. Although 
HIV testing is not routinely required for 
entrance into the U.S. except for those 
aliens who are seeking to become lawful 
permanent residents, visitors who are 
infected with HIV are currently required 
to request waivers to obtain entrance. If 
this rule is finalized, that waiver process 
will no longer be necessary. Data on the 
number of waivers granted annually 
based on HIV status are not available 
but costs to obtain waivers are thought 
to be minimal. For example, in Fiscal 
Year 2007, the Department of State 
reported that its consular officers found 
746 immigrants ineligible for admission 
to the U.S. under the communicable 
disease grounds of INA 212(a)(1)(A)(i). 
Of those immigrants 327 overcame the 
initial finding. What portion of those 
who tested positive for HIV infection is 
unknown. This analysis is limited to 
aliens seeking to become lawful 
permanent residents who are required to 
have a medical examination to 
determine admissibility. Because 
visitors, refugees and TPS applicants 
have historically had the option of 
obtaining a waiver to enter and remain 
in the U.S., these groups are not 
included in this analysis. 

Based on the estimated distribution of 
HIV/AIDS cases in each of the regions 
in the world and weighted by the 
number of immigrants entering the 
United States from each region, we 
estimate that approximately 4.06 
immigrants per 1000 immigrants that 
would be likely to enter the U.S. under 
the proposed rule would be infected 
with HIV (see Table 1 for the summary 
of regional estimates and weights and 
Technical Appendix II, Table 1: 
Summary of Model, HIVEcon, Inputs 
and Assumptions for Primary, Lower 
and Upper Bound Analyses [5]). 

VerDate Nov<24>2008 15:36 Jul 01, 2009 Jkt 217001 PO 00000 Frm 00006 Fmt 4701 Sfmt 4702 E:\FR\FM\02JYP2.SGM 02JYP2



31803 Federal Register / Vol. 74, No. 126 / Thursday, July 2, 2009 / Proposed Rules 

TABLE 1—REGIONAL POPULATION, IMMIGRATION AND HIV ESTIMATES USED TO CALCULATE THE WEIGHTED REGIONAL 
RATE ESTIMATES 

Legal 
permanent 
residents 
(2007) [6] 

Estimate of HIV rate per 1,000 
(based on 2006 regional 

population estimates [7] and 
2007 HIV regional estimates [8]) 

Estimated number of HIV 
infected immigrants 

Primary Low High 
Primary Low High 

Africa* ............................................................................... 96,105 18.05 16.70 19.57 1,735 1,605 1,880 
Asia .................................................................................. 383,508 1.29 1.05 1.63 494 403 624 
Europe .............................................................................. 120,821 3.23 2.46 4.38 390 297 529 
N. America ....................................................................... 339,355 3.84 1.42 5.61 1,302 481 1,903 
Oceania ............................................................................ 6,101 2.19 1.55 3.50 13 9 21 
S. America ....................................................................... 106,525 3.20 2.81 3.79 341 300 404 

Total .......................................................................... 1,052,415 4.98 4.35 5.73 ................ ................ ................

HIV positive Rate per 1,000 U.S. immigrants † 4.06 ‡ 2.94 ‡ 5.09 4,275 3,096 5,361 

* In this case, Africa includes North Africa, the Middle East and Unknowns. 
** Total number of adults and children living with HIV in the region (see Technical Appendix II for more detail [5]). 
† Based on weighted regional estimates. The assumption is that prevalence of HIV amongst immigrants to the U.S. mirrors that of the immi-

grant’s native regions and is adjusted for the number of immigrants coming to the U.S. from each region. 
‡ Note: These estimates represent the 5th and 95th percentiles based on regional weight estimates. Due to concern that immigrants may not 

be representative of the typcial country level estimates and thus may be outside the confidence interval, for purposes of this analyses we ex-
panded our confidence interval to 25% to 150% of the Primary estimate (i.e. 1.02 to 6.09 HIV+ immigrants per 1,000 immigrants). 

The numbers of HIV/AIDS persons in 
each region of the world were taken 
from the 2007 AIDS Epidemic Update: 
Global Overview issued by the Joint 
United Nations Programme on HIV/ 
AIDS (UNAIDS)[8]. HHS/CDC used 
regional data and rates that were 
determined using the regional 
population data from 2006 published by 
the Population Division of the 
Department of Economic and Social 
Affairs of the United Nations Secretariat 
[7]. After examining the immigration 
data, by region, from the Yearbook of 
Immigration Statistics: 2007 Immigrants 
[6], we assigned regional weights 
according to the number of aliens 
coming to the United States from each 
region. 

The 2007 Immigration Statistics [6, 9] 
indicate that 1,052,415 persons became 
permanent residents in 2007. 
Multiplying this number by our 
prevalence estimate of 4.06 HIV-infected 
immigrants per 1000 immigrants yields 
an estimated 4,275 HIV-infected 
immigrants who would enter into the 
United States each year. 

However, we note that there are 
significant uncertainties in this estimate 
since no specific data exist on the HIV 
prevalence of persons seeking to 
immigrate to the United States. We do 
not have a basis to judge whether these 
immigrants who qualify for permanent 
residence differ from the general 
regional population in terms of HIV 
prevalence; thus, for the purposes of 
this analysis we assumed that it would 
be equivalent to the regional HIV 
prevalence rates. We used regional HIV 
prevalence rates rather than HIV rates 

for specific countries to allow for year 
to year variations in the number of 
aliens entering the U.S. from specific 
countries. 

There are several possible reasons as 
to why the proportion of HIV-infected 
immigrants could be less or more than 
the prevalence of HIV-infected persons 
in the region of origin. For example, the 
cost of adequate medical care in the U.S. 
may make HIV-infected individuals 
reluctant to immigrate to this country. 
With the increase in the availability of 
appropriate HIV treatments in many 
parts of the world, adequate treatment is 
often cheaper outside of the U.S. 
Conversely, in regions or specific 
countries where appropriate treatment 
is less readily available, the portion of 
HIV-infected immigrants from those 
regions could be higher than the 
prevalence of HIV-infected persons in 
that region. We are seeking comments 
on these assumptions and data that 
would further allow us to refine our 
estimates. 

However, we also conducted 
sensitivity analyses to assess the impact 
of altering this assumption. We used a 
range of 1.02 to 6.09 HIV-infected 
persons per 1,000 immigrants based on 
25% and 150% of the mean weighted 
average, 4.06 per 1,000 immigrants (high 
and low estimates) of the number of 
estimated HIV-infected persons in each 
region but weighted by the number of 
lawful permanent residents who entered 
the U.S. in 2007. This range yields a 
lower bound estimate of 1,073 and an 
upper bound estimate of 6,409 HIV- 
infected persons entering the United 
States annually (see Technical 

Appendix II [5]). Because the impact of 
the proposed rule change is highly 
sensitive to HIV prevalence in aliens 
entering the U.S., we are seeking 
comment on these assumptions. 

E. Benefits 
HHS/CDC is proposing to remove HIV 

infection from the definition of 
communicable disease of public health 
significance contained in 42 CFR 34.2(b) 
and scope of examination, 42 CFR 34.3 
because HIV infection does not 
represent a communicable disease that 
is a significant threat to the general U.S. 
population. The rationale for 
maintaining HIV infection as an 
excludable condition is no longer valid 
based on current medical knowledge 
and public health practice, scientific 
knowledge, and experience which has 
informed us on the characteristics of the 
virus, the modes of transmission of HIV, 
and the effective interventions to 
prevent further spread of the virus. 

The benefits from this action are 
difficult to quantify. Based on the 
estimate above, this rule would allow 
perhaps roughly 4,000 persons to enter 
the United States annually who are 
otherwise admissible but are denied 
admission solely based on their HIV 
status. The rule will bring family 
members together who had been barred 
from entry, thus strengthening families. 
Also, HIV-infected immigrants with 
skills in high demand would be 
permitted to enter the U.S. to seek 
employment and contribute as 
productive members of U.S. society. 
Depending on the region of the world 
from which a person emigrates, 
admittance to the U.S. may afford 
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greater opportunity, better health care, 
and education and training programs 
than those available in the immigrant’s 
home country. These HIV-infected 
individuals, compared to those who do 
not receive appropriate multi-drug anti- 
retroviral therapy for HIV treatment, 
could survive an additional 13 years, 
with an average life expectancy of 
approximately 29 years (to age 49 years) 
[10]. This increased life expectancy 
allows the opportunity for longer and 
improved productivity. 

Further, this proposed rule to remove 
HIV infection from the list of 
communicable disease of public health 
significance and from the scope of 
examinations will remove 
stigmatization of and discrimination 
against HIV-infected people who have 
long been denied entry into the U.S. 
based only on a treatable and 
preventable medical condition. This 
proposed rule will bring the U.S. in line 
with current science and international 
standards of public health and human 
rights practice. 

Though this rule is assumed to not 
have an impact on the total number 
immigrants annually admitted as legal 
permanent residents, we note that 
immigration, in general, produces net 
economic gains for the United States. 
Overall, an NRC study estimated that 
immigrants, in general, create an annual 
economic impact of between $1 billion 
to $10 billion [11]. 

HHS/CDC welcomes comments on 
these and other benefits associated with 
the proposed regulatory change. 

F. Costs 
To the extent the proposed rule will 

result in an increased number of HIV- 
infected immigrants to the U.S. each 
year, there will be quantifiable impacts. 
We have made our best attempt to 
capture the likely effects of the rule, but 
there are significant uncertainties in this 
estimation effort. HHS/CDC encourages 
public comment on costs associated 
with this rulemaking and, in particular, 
additional information that would 
provide a basis for more robust 
qualitative discussion or quantitative 
estimates. 

Impact on Health Care Expenditures 
As previously discussed, the 

incremental impacts of the rule should 
be a comparison between the arrival of 
an HIV-infected immigrant and the 
arrival of an HIV-negative immigrant. 
Presumably, HIV-related healthcare 
expenditures will be different, but there 
are a variety of health expenditures that 
the HIV-infected immigrant may not 
incur that other immigrants may incur 
(e.g., certain types of cancer, diabetes, 

heart disease). It is not clear that, over 
the course of a lifetime, on net an HIV- 
infected immigrant would consume 
more health care resources than other 
immigrants. Furthermore, HIV treatment 
yields benefits that offset the 
expenditures, including increased life 
expectancy and productivity. 

However, given that health care 
expenditures associated with treatment 
of HIV infection can be substantial and 
may result in some fiscal impacts (as 
discussed below), we developed a 
model (HIVEcon) to estimate these 
potential effects of the rule. A complete 
description of the model including 
assumptions, results and limitations is 
available for comment [5]. The 
spreadsheet model itself is also 
available for download so that the 
reader can determine the relative impact 
of altering almost any input value, 
individually or several simultaneously 
[12]. 

The model, HIVEcon, examines the 
treatment costs as estimated by 
Schackman et al. [13] associated with 
newly identified persons infected with 
HIV regardless of payer, following the 
2004 standards of care. The annual 
treatment cost is estimated to be $25,200 
in 2004 dollars, with a range of $19,466 
to $30,954. However, significant 
advances in the treatment of HIV have 
been made since 2004 [14], and are 
likely to continue to be made. Thus, the 
expenditure estimates could be an 
underestimate since as treatment 
options increase, the benefits such as 
quality of life and lifespan will increase 
but so will costs. However, these 
expenditures may be overestimates 
since it is not clear to what extent 
immigrants will seek and receive even 
the 2004 standard of care. 

Therefore, assuming 0% onwards 
transmission from HIV-infected 
immigrants entering at an average age of 
20 years, an average annual medical 
expenditures of $25,200 annually, an 
HIV prevalence rate among immigrants 
of 4.06 per 1,000, and a 3% annual 
discount rate, the primary estimate of 
the present value of lifetime medical 
costs for persons identified as HIV- 
infected in Year One is $94 million in 
the first year. The absolute lower bound 
estimate is $19 million in the first year 
(decreasing the prevalence rate to 1.02 
HIV+ immigrants per 1,000 immigrants 
and the average annual medical 
expenditures to $19,466). The maximum 
upper bound estimate is $173 million 
(increasing the prevalence rate to 6.09 
HIV+ immigrants among 1,000 
immigrants, and the average annual 
medical expenses to $30,954 per 
immigrant). In the HIVEcon model, in 
Year Two following the change in 

regulations, as the cumulative number 
of HIV-infected immigrants almost 
doubles, so will these health 
expenditures. Likewise in the third year, 
the expenditures will be equivalent to 
three years’ worth of immigrants 
(excluding those who have passed 
away) and so on until the HIV-infected 
immigrants reach their life expectancy 
(e.g., in the model, an HIV-infected 
person at age 30 has an average life 
expectancy of 24.7 years). 

Comparison With Congressional Budget 
Office Analysis 

The Congressional Budget Office 
(CBO) estimated the cost to the federal 
government of Section 305 of PL 110– 
293 prior to the law’s enactment. The 
analysis included increases in direct 
spending related to provision of health 
care and other benefits paid for by the 
federal government. Specifically, those 
benefits include Medicaid, 
Supplemental Security Income, Food 
Stamps, and nutritional programs. In 
total, CBO estimated that providing 
these benefits to HIV-infected 
immigrants and their citizen children 
will increase spending by less than 
$500,000 in 2010 and $83 million over 
the 2010–2018 period, primarily for 
Medicaid. 

The CBO analysis was done for the 
purpose of estimating the impact of PL 
110–293 on the federal budget. This 
analysis was done to comply with 
Executive Order 12866, which directs 
agencies to assess all costs of available 
regulatory alternatives, including, but 
not limited to, those costs incurred by 
the federal government. The economic 
analysis for this regulation differs from 
the CBO analysis for PL 110–293 in four 
major areas: (1) The CBO analysis 
assumed that the HIV prevalence rate 
would be equal to half of the weighted- 
average HIV prevalence rate for the 
immigrants’ country of origin, whereas 
this analysis assumed that the HIV 
prevalence rate would be equal to the 
weighted-average rate of the immigrants’ 
region of origin; (2) the number of 
immigrants was increased by 5% each 
year in the CBO analysis while this 
analysis did not include growth in the 
annual number; (3) the CBO analysis 
only examined health care costs paid for 
by Medicaid whereas this analysis 
included all health care costs including 
those paid for by the Ryan White 
Program; and (4) the CBO analysis 
included costs of federal disability and 
nutrition benefits, whereas this analysis 
did not include those costs. 

By the year 2013, the number of HIV- 
infected immigrants entering the U.S. 
projected by the CBO analysis is roughly 
equivalent to that projected by this 
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analysis (analytical differences in 
prevalence and growth rates cancel out). 
By 2018, the number of HIV-infected 
immigrants projected by the CBO 
analysis exceeds projections in this 
analysis. The health care costs in this 
analysis exceed that of CBO’s analysis 
because the former included all federal 
and nonfederal costs including those 
costs paid for through the federally- 
funded Ryan White Program. This 
analysis did not include non-healthcare 
costs. 

We are seeking comments on these 
assumptions and data that would 
further allow us to refine our estimates. 
We welcome comment on the estimated 
prevalence of HIV among those likely to 
immigrate based on, for example, 
humanitarian waivers or other sources 
of available data. 

Potential Fiscal Impacts 

As previously discussed, even if HIV- 
related health restrictions are removed 
as a barrier to admission for immigrants, 
all immigrants still must meet other 
admission requirements. In the United 
States, under the Federal Personal 
Responsibility Work and Opportunity 
Reconciliation Act (PRWORA) of 1996, 
most immigrants are not eligible to 
receive means-tested public benefits for 
five years after their entry into the U.S. 
[15, 16]. Federal means-tested public 
benefits include Supplemental Security 
Income (SSI), cash Temporary 
Assistance for Needy Families (TANF), 
Medicaid, and food stamps [15, 17]. 
State and local means-tested benefits are 
determined at the state or local level 
and vary by jurisdiction. We have no 
data to assume that HIV-infected 
immigrants will seek, five years after 
being admitted to the U.S., such benefits 
at rates different from non HIV-infected 
immigrants. 

In addition, PRWORA placed other 
limitations on aliens’ access to public 
benefits, making them more difficult for 
aliens to obtain such benefits in the first 
place. For example, the income and 
resources of the sponsor of a family- 
based immigrant or permanent resident 
are deemed to be available to that alien 
if he/she should apply for certain 
means-tested public benefits. See 8 
U.S.C. 1631, 1632. Since a sponsor must 
first prove to DHS that he/she is able to 
provide support to the sponsored alien 
at an annual income that is at least 
125% above the federal poverty level 
before the alien’s immigration 
application will be approved, it is 
unlikely that the alien will be able to 
show that his/her available resources 
fall beneath the low income eligibility 
thresholds required for many means- 

tested public benefits. See INA 
§ 213A(a)(1)(A). 

However, some immigrants may be 
eligible for certain assistance through 
the Ryan White HIV/AIDS Program—a 
federally-funded program that provides 
HIV-related health services. Funds are 
awarded to agencies located around the 
country, which in turn deliver care to 
eligible individuals. Since the program 
is administered through different 
grantees using different eligibility 
criteria, it is difficult to assess to what 
extent the HIV-infected immigrants will 
be eligible for assistance through this 
program. However, given that the 
estimated number of new HIV-infected 
immigrants entering the United States as 
a result of this rule are relatively small 
(around 4,000 annually) compared to 
the total number of persons currently 
assisted by the funding (roughly half a 
million), the overall impact on the 
program is likely small. 

Onward Transmission 
Though difficult to quantify with 

precision, there will likely be some 
additional cases of HIV due to onward 
transmission from HIV-infected 
immigrants to others in the United 
States who are not currently infected. 
The costs associated with onward 
transmission include: 

• Shortened lifespan and reduction in 
quality of life even with treatment, 

• The health care costs associated 
with treating HIV infection, 

• The costs of social services when 
individuals are unable to fully support 
themselves because of their illness, and 

• Decreased productivity when 
individuals become too sick to work. 

Because health care costs are 
substantial and other costs listed above 
are difficult to quantify, the analysis in 
the HIVEcon model is limited to health 
care costs associated with treatment of 
HIV infection. 

In the model, the number of estimated 
HIV-infected cases due to onward 
transmission (in Year t) is calculated as: 
[(Number of HIV-infected immigrants 
entering in Year t + Number of HIV- 
infected immigrants surviving from 
previous years that survive to Year t + 
additional persons previously infected 
by onward transmission from HIV- 
infected immigrants that survive to Year 
t) × onward transmission rate]. 

A 1.51% onward transmission rate 
was used in the HIVEcon model to 
represent the annual estimated number 
of new infections caused by HIV- 
infected immigrants to the U.S., or 
caused by U.S. person infected by HIV- 
infected immigrants (i.e., annually every 
100 HIV-infected persons infect an 
additional 1.51 persons). The most 

recent estimate of average onward 
transmission, when limited to sexual 
transmission, in the United States is 
3.02 per 100 HIV positive immigrants 
[18]. In 2006, the overall rate for onward 
transmission of HIV in the U.S. from all 
causes, was 5 new infections per 100 
HIV-infected persons [19]. Results from 
published research indicate that 
immigrants to the United States, 
regardless of their race or ethnicity, 
often have an initial better health profile 
than native-born Americans across 
diverse health behaviors and outcomes; 
however, this health advantage declines 
as length of residence in the United 
States and degree of acculturation 
increase [20–26]. Specifically, studies of 
HIV risk behavior among immigrant 
populations, upon arrival in the U.S., 
indicate that these behaviors are 
influenced by a number of factors 
including the demographic 
characteristics of the migrants 
(especially sex, social class, relationship 
status and education); the purpose of 
immigration; the type and location of 
their receiving community and the 
existing supports; discrepancy between 
pre-immigration expectations and post- 
immigration experiences; and 
transnational movement between the 
U.S. and their home countries [27–31]. 
These multiple factors result in 
heterogeneity in HIV risk between 
migrant communities, with some being 
at lower, and others higher risk, than 
their U.S. counterparts. There is no 
evidence to suggest immigration to the 
U.S. significantly affects HIV incidence 
in this country in one direction or the 
other. Thus, it is not unreasonable to 
assume that onward transmission rates 
amongst HIV-infected immigrants will 
be lower than among HIV-infected 
persons born in the U.S. 

For this analysis, we assumed that the 
onward transmission rate for 
immigrants, and those that they infect, 
would be fifty percent of the average 
U.S. rate for sexual transmission (i.e., 
rate of onward transmission from HIV- 
infected immigrants is assumed, in the 
baseline case, to be 1.51 per 100). 
Because data supporting this 
assumption are limited, this assumption 
was tested in sensitivity analysis. We 
used 0% transmission as our lower 
bound estimate and a transmission rate 
of 4.53 per 100 HIV-infected 
immigrants, and those that they infect, 
as our upper bound estimate. The upper 
bound transmission rate is a fifty 
percent increase in the average annual 
onward transmission rate of 3.02%. 

Assuming 4,275 HIV-infected 
immigrants enter in the first year, there 
will be 65 new HIV infections due to 
onward transmission, assuming an 
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onward transmission rate of 1.51 per 
100 HIV, with a range of 0 to 261 
(assuming onward transmission of 0 and 
4.53 per 100 HIV-infected immigrants, 
respectively). These estimates imply 
treatment costs, for those infected via 
onward transmission only, in the first 
year of $1.6 million in the primary 
estimate and a range of $0 to $8.1 
million [5]. 

For the purposes of calculating new 
HIV infections associated with HIV- 
infected immigrants in the U.S., 
HIVEcon adds persons infected by HIV- 
infected immigrants to the cohort of 
projected HIV-infected immigrants. This 
modeling technique represents the 
chain of onward transmission after 
initial transmission from an HIV- 
infected immigrant. Thus, in the next 
year, though the cumulative number of 
HIV-infected immigrants essentially 
doubles, the number of new HIV cases 
(as well as the associated treatment 

costs) will be slightly more than double 
the previous year. 

This modeling approach assumes that 
those people infected by HIV-infected 
immigrants would never have become 
infected with HIV were it not for the 
arrival in the U.S. of HIV-infected 
immigrants. This could be unrealistic 
since U.S. persons who are infected by 
HIV-infected immigrants may engage in 
behaviors that lead them to activities 
that expose them to HIV infections, 
regardless of the source of infection. An 
alternative interpretation may be that at 
least some of the additional infections 
are occurring earlier than they otherwise 
would have. Thus, these shifts in the 
timing of infection will increase the 
total number of new cases in any one 
year, but the true incremental impact 
may be the implications of becoming 
infected earlier. 

Furthermore, the model treats the 
onward transmission rate as fixed over 
time. However, data shows that onward 

transmission has declined over time 
[19]. If we assume that transmission 
rates will continue to decrease in the 
future, it is possible that the model may 
overestimate the number of HIV- 
infected individuals due to onward 
transmission as we project impacts into 
the future. 

G. Summary of Impacts 

The HIVEcon model projects potential 
impacts out to 50 years after the rules 
go into effect. However, many of the key 
inputs to the model may be significantly 
different even ten years from now given 
the rapid pace of change in HIV 
treatment, HIV prevalence in other 
countries, as well as potential changes 
in the overall immigration policy. It may 
not be inconceivable that there would 
be an HIV vaccine in the next decade or 
two. Given these uncertainties, Table 2 
provides a summary of the potential 
effects of the rule five years after 
implementation. 

TABLE 2—SUMMARY OF IMPACTS (YEAR FIVE AFTER IMPLEMENTATION), ASSUMING THE AVERAGE AGE OF ENTRY IS 30 
YEARS AND THE ANNUAL DISCOUNT RATE IS 3% 

Category 

Primary 
Estimate 

(4.06 HIV+ 
immigrants 
per 1,000 

immigrants) 

Low 
Estimate 

(1.02 HIV+ 
immigrants 
per 1,000 

immigrants) 

High 
Estimate 

(6.09 HIV+ 
immigrants 
per 1,000 

immigrants) 

HIV-POSITIVE IMMIGRANTS AT YEAR 5 (EXCLUDING ONWARD TRANSMISSION) 

Total number of HIV-Positive Immigrants present in the U.S ............................................ 15,755 .............. 3,956 ................ 23,622. 

Annualized Monetized Healthcare Expenditures ................................................................ $342 million ...... $86 million ........ $513 million. 

Benefits (Qualitative) .......................................................................................................... 1. Reduce stigmatization of and discrimination 
against HIV-infected people. 

2. Compared to those who don’t receive appropriate 
multi-drug anti-retroviral therapy, survive an addi-
tional 13 years, with an average life expectancy of 
approximately 29 years (to age 49 years) [10]. 
This increased life expectancy allows opportunity 
for longer and improved productivity. 

HIV-POSITIVE CASES AT YEAR 5 DUE TO 1.51% ONWARD TRANSMISSION 

Total number of HIV-Positive cases due to 1.51% onward transmission connected with 
U.S. Immigrants.

676 ................... 170 ................... 1,014. 

Annualized Monetized Healthcare Expenditures ................................................................ $96 million ........ $24 million ........ $145 million. 

TRANSFERS 

Federal Annualized Monetized ........................................................................................... Depends upon assumptions of who pays annualized 
monetized medical costs. 

Notes: Source of estimates—see Figures 1, 
3, and 4 in Technical Appendix II [5]. 

In the context of the U.S. HIV/AIDS 
prevalence, currently estimated at 
roughly 1 million persons [1] the 4,275 
HIV-infected immigrants represents 
only 0.4% of the national total of 
persons living with HIV/AIDS. In the 
context of the new U.S. incidence of 
HIV, currently estimated at roughly 

56,000 [32], the onward transmission of 
272 by year five represents only 0.5% of 
the new cases. 

In the primary estimate, the 
monetized costs, mainly the treatment 
cost of the onward transmission cases 
are relatively modest. In terms of health 
care expenditures for immigrants, by 
Year Five there will be a cumulative 
total of 15,755 HIV-infected immigrants 

living in the U.S., with another 676 
cases occurring due to onward 
transmission (total: 16,431) (Table 2) 
These cases will incur $438 million of 
medical expenses in Year Five. 

We conclude that while we do not 
believe HIV is a ‘‘communicable disease 
of public health significance’’ for the 
purposes of admissibility 
determinations, the rule may be 
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economically significant. However, due 
to all of the uncertainties previously 
discussed, we solicit comments on this 
tentative conclusion. 
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V. Regulatory Flexibility Analysis 
HHS/CDC has considered the 

proposed rule’s effects on small entities, 
as required by the Regulatory Flexibility 
Act (RFA) (5 U.S.C. 601 et seq., Pub. L. 
96–354) as amended by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 (SBREFA) (Pub. L. 
104–121). The RFA establishes, as a 
principle of regulation, that agencies 
should tailor regulatory and 
informational requirements to the size 
of the entities, consistent with the 
objectives of a particular regulation and 
applicable statutes. 

The objective of this analysis was to 
compare the benefits and the costs of a 
change in legislation that currently 
prohibits HIV-infected immigrants from 
entering the United States. HHS/CDC 
carefully considered several other 
alternatives, but they were either not 
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logistically feasible or inconsistent with 
current public health practice. This 
analysis appears in the ‘Alternatives’ 
section. 

HHS/CDC certifies the proposed rule 
will not have a significant impact on a 
substantial number of small entities as 
defined in the statute. 

VI. Other Administrative Requirements 

A. The Unfunded Mandates Reform Act 

HHS/CDC evaluated the rule 
requirements for compliance with the 
Unfunded Mandates Reform Act 
(UMRA) of 1995. This rule does not 
contain Federal mandates under the 
regulatory provisions of Title II of the 
UMRA for State, local, or Tribal 
Governments, nor for the private sector. 
The rule’s provisions will not affect 
small Governments. 

B. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

Executive Order 13045 requires HHS/ 
CDC to determine whether the rule is 
economically significant. The Executive 
Order further requires HHS to determine 
whether the rule would create an 
environmental health or safety risk 
disproportionately affecting children. 
HHS/CDC has determined that this rule 
of general applicability is consistent 
with these principles. 

C. Paperwork Reduction Act of 1995 

The Paperwork Reduction Act applies 
to the data collection requirements 
found in 42 CFR part 34. Currently, 
aliens determined to have a 
communicable disease of public health 
significance may request a waiver from 
DHS to enter the United States under 
sections 212(d)(3)(a) and 212(g) of the 
INA (8 U.S.C. 1182(d)(3)(a) and 1182(g)). 
HHS/CDC has approval from the Office 
of Management and Budget (OMB) 
under OMB Control No. 0920–0006: 
Statements in Support of Application 
for Waiver of Inadmissibility under the 
Immigration and Nationality Act 
(expiration date December 31, 2011) to 
collect data pertaining to the waiver. 
CDC Form 4.422–1b is the form that is 
required in support of a waiver of 
inadmissibility for HIV infection. If the 
proposed change is finalized, infection 
with HIV would no longer be grounds 
for an alien to apply for a waiver and 
HHS/CDC would discontinue the use of 
CDC form 4.422–1b, for a reduction of 
67 burden hours for this approved data 
collection. 

D. Environmental Impact 

HHS has determined that provisions 
to amend 42 CFR part 34.2(b) will not 

have a significant impact on the human 
environment. 

E. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ (65 FR 
67249, September 9, 2000), requires 
agencies to develop an accountable 
process to ensure ‘‘meaningful and 
timely input by tribal officials in the 
development of regulatory policies that 
have tribal implications.’’ The Executive 
Order defines the phrase ‘‘policies that 
have tribal implications’’ to include 
regulations and other policy statements 
or actions that have ‘‘substantial direct 
effects on one or more Indian tribes, on 
the relationship between the Federal 
government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes.’’ 

HHS/CDC has determined that 
provisions to amend 42 CFR Part 34 will 
not have tribal implications. 

F. Executive Order 12630: Governmental 
Actions and Interference With 
Constitutionally Protected Property 
Rights 

Under Executive Order 12630, if the 
contemplated rule would require a 
Federal taking of private property, then 
a takings analysis is required. Since the 
proposed rule does not require a Federal 
taking of private property, the 
provisions in the Executive Order are 
not applicable. 

G. Federalism 

Under Executive Order 13132, if the 
proposed rule would limit or preempt 
State authorities, then a Federalism 
analysis is required. The agency must 
consult with State and local officials to 
determine whether the rule would have 
a substantial direct effect on State or 
local Governments, as well as whether 
it would either preempt State law or 
impose a substantial direct cost of 
compliance on them. 

HHS/CDC determines that this 
proposed rule does not have sufficient 
federalism implications to warrant the 
preparation of a federalism summary 
impact statement. 

H. Executive Order 13211: Energy 
Effects 

Executive Order 13211 requires HHS/ 
CDC to produce a statement of energy 
effects if the proposed rule is significant 
or economically significant and likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
HHS/CDC has determined that the 

proposed rule does not have that effect 
and that a statement of energy is not 
required. 

I. National Technology Transfer and 
Advancement Act 

This act, 15 U.S.C. 272, requires the 
adoption of technical standards 
developed or adopted by voluntary 
consensus standards bodies in rules 
promulgated by HHS. No voluntary 
consensus standards are applicable and 
feasible with regard to the proposed 
rule. 

J. Assessment of Federal Regulations 
and Policies on Families 

Title 5 U.S.C.A. 601 (note) requires 
agencies to assess the impact of a 
proposed action to determine whether 
such an action would affect family well- 
being. HHS/CDC has assessed the 
impact of this proposed regulation and 
determines that it would not negatively 
affect family well-being. 

K. Executive Order 12988: Civil Justice 
Reform 

HHS/CDC has reviewed this rule 
under Executive Order 12988, on Civil 
Justice Reform and determines that the 
proposed rule meets the standard in the 
Executive Order. 

L. Plain Language in Government 
Writing 

Under 63 FR 31883 (June 10, 1998), 
Executive Departments and Agencies 
are required to use plain language in all 
proposed and final rules. HHS/CDC has 
attempted to use plain language in 
promulgating the proposed rule and 
would welcome any comment from the 
public in this regard. 

List of Subjects in 42 CFR 34 

Aliens, Health care, Scope of 
examination, Passports and visas, Public 
health. 

For the reasons stated in the 
preamble, the Centers for Disease 
Control and Prevention, within the U.S. 
Department of Health and Human 
Services, proposes to amend 42 CFR 
part 34 as follows: 

PART 34—MEDICAL EXAMINATION OF 
ALIENS 

1. The authority citation for part 34 
continues to read as follows: 

Authority: 42 U.S.C. 252; 8 U.S.C. 1182 
and 1222. 

§ 34.2 [Amended] 

2. Amend § 34.2 by removing 
paragraph (b)(6) and redesignating 
paragraphs (b)(7) through (10) (b)(6) 
through (9), respectively. 
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3. Amend § 34.3 by revising 
paragraphs (b)(1)(i), (e)(1) introductory 
text, (e)(2)(iii), (e)(2)(iv), (e)(5), and 
(e)(6) to read as follows: 

§ 34.3 Scope of examinations. 

* * * * ** 
(b) * * * 
(1) * * * 
(i) A general physical examination 

and medical history, evaluation for 
tuberculosis, and serologic testing for 
syphilis. 
* * * * * 

(e) * * * 
(1) As provided in paragraph (e)(2) of 

this section, a chest x-ray examination 
and serologic testing for syphilis shall 
be required as part of the examination 
of the following: 
* * * * * 

(2) * * * 
(iii) For applicants 15 years of age and 

older, serologic testing for syphilis. 

(iv) Exceptions. Serologic testing for 
syphilis shall not be required if the alien 
is under the age of 15, unless there is 
reason to suspect infection with 
syphilis. An alien, regardless of age, in 
the United States, who applies for 
adjustment of status to lawful 
permanent resident shall not be 
required to have a chest x-ray 
examination unless their tuberculin skin 
test, or an equivalent test for showing an 
immune response to Mycobacterium 
tuberculosis antigens, is positive. HHS/ 
CDC may authorize exceptions to the 
requirement for a tuberculin skin test, 
an equivalent test for showing an 
immune response to Mycobacterium 
tuberculosis antigens, or chest x-ray 
examination for good cause, upon 
application approved by the Director. 
* * * * * 

(5) How and where performed. All 
chest radiograph images used in 
medical examinations performed under 

the regulations to this part shall be large 
enough to encompass the entire chest 
(approximately 14 x 17 inches; 35.6 x 
32.2 cm). 

(6) Chest x-ray, laboratory, and 
treatment reports. The chest radiograph 
reading and serologic test results for 
syphilis shall be included in the 
medical notification. When the medical 
examiner’s conclusions are based on a 
study of more than one chest x-ray 
image, the medical notification shall 
include at least a summary statement of 
findings of the earlier images, followed 
by a complete reading of the last image, 
and dates and details of any laboratory 
tests and treatment for tuberculosis. 
* * * * * 

Dated: June 30, 2009. 
Kathleen Sebelius, 
Secretary. 
[FR Doc. E9–15814 Filed 6–30–09; 4:15 pm] 
BILLING CODE P 
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1 The CARS Act is part (Title XIII) of the 
Supplemental Appropriations Act, Public Law 111– 
32, 123 Stat. 1859. 

2 Under certain conditions, which are explained 
later in this notice, the drive train too may be sold. 

3 Allocation of any remaining scrappage fees is 
subject to negotiation between the dealer and 
purchaser. 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Chapter V 

[Docket No. NHTSA–2009–0109] 

Consumer Assistance To Recycle and 
Save Act of 2009 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA); 
Department of Transportation. 
ACTION: Summary of the Consumer 
Assistance to Recycle and Save Act of 
2009 and notice of upcoming 
rulemaking proceeding. 

SUMMARY: To inform consumers, dealers, 
and other interested persons about the 
Consumer Assistance to Recycle and 
Save Act of 2009 (CARS Act or the Act), 
this agency is publishing a brief 
summary of the Act’s key features in 
question and answer format. The Act 
establishes a new program under which 
the government will provide $3,500 or 
$4,500 to help consumers purchase or 
lease a new, more fuel efficient car, van, 
sport utility vehicle or pickup truck 
from a participating dealer when they 
trade in an old, less fuel efficient 
vehicle. This notice also describes the 
steps that the agency is taking to enable 
it to meet its twin responsibilities under 
the Act: establishing an effective 
program for promptly making money 
available under the CARS Act for 
eligible purchases and leases, and 
exercising due diligence in guarding 
against the possibility of fraud. 
FOR FURTHER INFORMATION CONTACT: You 
may obtain additional information about 
the CARS program by calling 1–866– 
CAR–7891. It is dedicated to calls about 
the program. For technical issues, you 
may contact Mr. Frank Borris, Office of 
Enforcement, by telephone at (202) 366– 
2544. For legal issues, you may contact 
Mr. David Jasinski, Office of Chief 
Counsel, by telephone at (202) 366– 
5552. 
SUPPLEMENTARY INFORMATION: 

About the CARS Act 
On June 24, the President signed the 

Consumer Assistance to Recycle and 
Save Act of 2009 into law.1 The Act 
directs NHTSA to set up a program in 
which owners of vehicles meeting 
statutorily specified criteria may receive 
a monetary credit for trading in their 
vehicle and purchasing or leasing 
certain new vehicles. If all of the 

conditions of eligibility are met, NHTSA 
would make an electronic payment to 
the dealer equal to the amount of the 
credit after the dealer provides NHTSA 
with sufficient documentation relating 
to the transaction. The vehicle that was 
traded in would then be disposed of 
(i.e., crushed or shredded) in a manner 
that ensures it would never be used 
again, although parts of the vehicle, 
other than the engine block and drive 
train,2 may be sold prior to disposal. 

The Act requires NHTSA to issue 
final regulations implementing the 
CARS Act within 30 days after the 
enactment of the Act, i.e., by July 24. 
The nearness of this statutory deadline 
precludes the issuance of a notice of 
proposed rulemaking seeking public 
comment. The regulations must, among 
other things: 

(1) Set up a means for registering 
dealers to participate in the program; 

(2) Set forth the procedures for 
reimbursing dealers participating in the 
program; 

(3) Require that dealers use the credit 
as an addition to, instead of as a 
substitute for, other rebates and 
discounts advertised by the dealer or 
offered by the manufacturer; 

(4) Require that dealers disclose to the 
person trading in an eligible vehicle the 
best estimate of the scrappage value of 
such vehicle and authorize dealers to 
retain $50 of the amount paid for the 
scrappage value as payment for the 
administrative costs of the program; 3 

(5) Establish, in consultation with the 
Environmental Protection Agency 
(EPA), requirements and procedures for 
the disposal of eligible trade-in vehicles; 
and 

(6) Provide for a means to enforce 
penalties for violations of the program 
requirements. 

NHTSA must also, not later than July 
24, and in consultation with the EPA, 
make available on an Internet Web site 
information about the program, 
including instructions on 

• How to determine if a vehicle is an 
eligible trade-in vehicle; 

• How to participate in the program; 
• How to determine if a dealer is 

participating in the program; as well as 
a comprehensive list, by make and 
model, of eligible new vehicles that may 
purchased as part of the program. 

Because NHTSA will need several 
weeks to develop and issue a final rule 
implementing the Act, we are issuing 
this notice providing general 

information about the requirements of 
the CARS Act. NHTSA has already 
established a Web site, http:// 
www.cars.gov, which provides overview 
information about the program. The 
agency will periodically update that 
information. To address additional 
questions regarding the CARS program, 
NHTSA has expanded the capacity of 
the NHTSA hotline (888) 327–4236, 
TTY: (800) 424–9153 (available 
Monday–Friday, 8 a.m. to 10 p.m.). 
Beginning June 27, the number will be 
available for CARS calls on Saturdays 
10 a.m.–8 p.m. Beginning July 1, we will 
have a new number, 1–866–CAR–7891, 
dedicated to calls about the program. 

As appropriate in taking these steps, 
NHTSA is actively consulting with the 
EPA. 

What Is the CARS program? 
The Car Allowance Rebate System is 

a new program from the government 
that will help you pay for a new, more 
fuel-efficient vehicle from a 
participating dealer when you trade in 
a less fuel efficient one. 

When Does the CARS Program Begin; 
How Will NHTSA Handle Trade-Ins 
That Are Made Between July 1 and the 
Issuance of the Final Rule? 

While the CARS Act makes 
transactions on and after July 1 
potentially eligible for credits under the 
CARS program, interested dealers and 
consumers may want to wait until all of 
the detailed issues that must be 
addressed in the implementing 
regulations are resolved and the final 
rule is issued. Issuance will occur 
around July 23. At that point, NHTSA 
will have in place detailed provisions 
about establishing eligibility and a 
system to ensure the prompt payment of 
money for credits used under the CARS 
program. 

If dealer choose to structure a 
transaction before the final rule is 
issued, they will bear the risks 
associated with later demonstrating that 
the transaction meets all of the 
specifications of the final rule. The 
dealers should also give the credit to the 
consumer at the time of such 
transaction. The dealer would be 
reimbursed by NHTSA later if the dealer 
registers and submits documentation 
sufficient to demonstrate that the 
transaction was an eligible one, that the 
traded-in vehicle was properly disposed 
of, and that all requirements in the final 
rule were met. 

When Does the CARS Program End? 
The CARS Act provides two 

limitations on the duration of the 
program. First, the program ends 
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4 This means that all pre-model year 1984 
vehicles, and most model year 1984 vehicles, are 
not eligible as trade in vehicles. 

5 There is no minimum for category 3 trucks 
because they do not have any miles-per-gallon 
ratings. 

6 The fuel economy information available through 
http://www.cars.gov will be the same as that now 
available only through http:// 
www.fueleconomy.gov. 

7 It is important to note that the Environmental 
Protection Agency (EPA) changed the way it 
estimated fuel economy beginning in model year 
2008. The new estimated combined EPA fuel 

economy for a trade-in vehicle is likely to be less 
than the value that was listed on the window 
sticker (Monroney label) of the vehicle when it was 
sold as a new vehicle. EPA has converted all MPG 
estimates to the new ratings system to help 
consumers compare the MPG of older and newer 
cars. The converted estimates are referred to as 
‘‘new’’ on http://fueleconomy.gov. 

November 1, 2009. Second, NHTSA has 
been appropriated a fixed sum of money 
($1 billion) to fund the program. Thus, 
under current law, the program will end 
on November 1, 2009, or when the 
appropriated funds are exhausted, 
whichever occurs first. Consumers and 
dealers are advised that, in the event 
NHTSA exhausts funds before the end 
of the program, NHTSA will be unable 
to reimburse dealers for some otherwise 
eligible transactions, even if the 
transactions have already occurred. 
NHTSA will develop a method of 
providing consumers and dealers with 
information regarding the amount of 
remaining program funds. 

Do I Need To Obtain a Paper Voucher 
That I Can Redeem When I Go To 
Purchase or Lease a New Vehicle? 

No. Under the CARS Act, consumers 
will not receive vouchers or money 
directly from the government. Instead, 
automobile dealers would credit the 
applicable amount against the cost of 
purchasing or leasing an eligible new 
vehicle and then apply to NHTSA for 
reimbursement. NHTSA would then 
reimburse dealers for the amount of the 
credit through an electronic transfer of 
funds, assuming that the agency 
determines that all program 
requirements have been met. 

Is the Credit Subject To Being Taxed as 
Income to the Consumers or Dealers 
that Participate in the Program? 

The CARS Act expressly provides that 
the credit is not income for the 
consumer. However, the credit will be 
considered as income for the dealer. 

How Do I Know Which Dealers Are 
Participating in the CARS Program? 

The CARS Act requires that NHTSA 
set up a system for registering dealers to 
participate in the program and make 
available on the Internet information 
that will enable the public to determine 
whether a dealer is participating in the 
program. We are working to set up such 
a system and expect to make that 
information available on the program’s 
Web site, http://www.cars.gov, which 
will be accessible directly or from a link 
on NHTSA’s home page, http:// 
www.nhtsa.gov. Consumers can also 
contact dealers to ask whether they plan 
to participate in the program. The CARS 
Act requires that dealers be licensed by 
their respective State for the sale of new 
automobiles in order for them to 
participate in the program. NHTSA will 
complete the registration process as 
soon as possible. 

What Vehicles Are Eligible To Be 
Traded in Under the CARS Program? 

The CARS Act establishes four criteria 
for eligible trade-in vehicles: 

(1) The trade-in vehicle must be in 
drivable condition; 

(2) The trade-in vehicle must have 
been continuously insured, in 
accordance with State law, and 
registered in the same owner’s name for 
the one-year period immediately prior 
to the trade in; 

(3) The trade-in vehicle must have 
been manufactured not earlier than 25 
years before the date of trade in 4 and, 
in the case of a category 3 vehicle, must 
also have been manufactured not later 
than model year 2001; and 

(4) In the case of a passenger 
automobile, category 1 truck, and 
category 2 truck, as those terms are 
defined in the Act, the vehicle must 
have a combined fuel economy value of 
18 miles per gallon or less.5 (These 
truck categories are explained below.) 

Vehicles that do not meet all four 
criteria are not eligible to be traded in 
under the CARS program. 

How Can I Find Out When My Trade 
in Vehicle Was Manufactured? 

The month and year of manufacture 
(e.g., 1–96 (January 1996)) appear on the 
safety standard certification label that is 
located on the frame or edge of the 
driver’s door in most vehicles. In the 
sample label below, that information is 
located in the upper right hand corner. 
It may appear in a different location on 
the label on your vehicle. 

How Can I Determine the Fuel Economy 
of My Trade in Vehicle? 

The CARS Act requires that, by July 
24, NHTSA set up a location on the 
program Web site, http://www.cars.gov, 
to assist consumers in determining 
whether their vehicle is an eligible 
trade-in vehicle. Until that part of the 

Web site is operational, consumers can 
visit http://www.fueleconomy.gov/feg/ 
findacar.htm and search for their 
vehicle to find its combined fuel 
economy value.6 When searching that 
Web site, consumers will need to know 
their vehicle’s model year, make, model, 
engine size, and transmission type. MPG 

requirements for model year 1985 and 
newer vehicles are based on the 
Combined ‘‘Estimated New EPA MPG’’ 
as given in the Find a Car section at 
http://www.fueleconomy.gov.7 See the 
illustration below. Data for model year 
1984 vehicles will be added to that 
section soon. 
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8 A vehicle’s combined fuel economy is a 
weighted average of its city fuel economy and its 
highway fuel economy. 

9 Section 1302(i) of the CARS Act defines those 
categories largely with reference to statutory 
categories of vehicles subject to the Corporate 
Average Fuel Economy (CAFE) Standards as 
follows: 

(1) The term ‘‘passenger automobile’’ means a 
passenger automobile, as defined in section 
32901(a)(18) of title 49, United States Code, that has 
a combined fuel economy value of at least 22 miles 
per gallon; 

(2) The term ‘‘category 1 truck’’ means a 
nonpassenger automobile, as defined in section 
32901(a)(17) of title 49, United States Code, that has 
a combined fuel economy value of at least 18 miles 
per gallon, except that such term does not include 
a category 2 truck; 

(3) The term ‘‘category 2 truck’’ means a large van 
or a large pickup, as categorized by the Secretary 
using the method used by the Environmental 
Protection Agency and described in the report 
entitled ‘Light-Duty Automotive Technology and 
Fuel Economy Trends: 1975 through 2008’;9 

(4) The term ‘‘category 3 truck’’ means a work 
truck, as defined in section 32901(a)(19) of title 49, 
United States Code. 

10 As noted in a preceding footnote, the statutory 
definition of the term ‘‘category 2 truck’’ is based 
on the categorization method used by the 
Environmental Protection Agency and described in 
the report entitled ‘Light-Duty Automotive 
Technology and Fuel Economy Trends: 1975 
through 2008.’’ Based on that method of 
categorization, large vans and pickup trucks, which 
would otherwise fall within category 1, instead fall 
within category 2. The method is based primarily 
on published wheelbase data according to the 
following criteria: 

What New Vehicles May Be Acquired 
Under the CARS Program? 

The CARS Act applies to new 
vehicles. Thus, used vehicles do not 
qualify under the program. 

The new vehicle must have a 
manufacturer’s suggested retail price of 
not more than $45,000. That price 
appears on the window sticker on new 
vehicles. 

The new vehicle must also achieve 
minimum combined fuel economy 
levels.8 For passenger automobiles, the 
new vehicle must have a combined fuel 
economy value of at least 22 miles per 
gallon. For category 1 trucks, the new 
vehicle must have a combined fuel 
economy value of at least 18 miles per 
gallon. For category 2 trucks, the new 
vehicle must have a combined fuel 
economy value of at least 15 miles per 
gallon. Category 3 trucks have no 
minimum fuel economy requirement; 
however, there are special requirements 
that apply to the purchase of category 3 
vehicles. 

As noted above, the CARS Act also 
requires that NHTSA make available on 
an Internet Web site a comprehensive 
list of new vehicles that meet the 
requirements of the program. Until that 
information is posted on the program’s 
Web site, consumers may determine 
whether a new vehicle meets the fuel 
economy requirements of the program 
in two ways. First, the combined fuel 

economy of a new vehicle will be 
posted under the heading ‘‘Combined 
Fuel Economy’’ on the window sticker 
(‘‘Monroney label’’) of a new vehicle. 
Second, you may also find the 
combined fuel economy value of a new 
vehicle by visiting http:// 
www.fueleconomy.gov/feg/findacar.htm 
and searching for their vehicle to find 
its combined fuel economy value. When 
searching that Web site, consumers will 
need to know their vehicle’s model year, 
make, model, engine size, and 
transmission type. 

May I Lease, Instead of Purchase, a 
Vehicle Under the CARS Program? 

Yes. The credit given for trading in an 
eligible vehicle may be used to offset the 
cost of leasing a new vehicle. However, 
the CARS Act requires that any lease 
under the program be for a period of at 
least five years. 

How Do I Determine Whether the 
Vehicle I Want To Purchase or Lease Is 
a Passenger Automobile or a Category 
1, 2, or 3 Truck? 

The CARS Act divides the eligible 
vehicles into four groups: Passenger 
automobiles; category 1 trucks; category 
2 trucks; and category 3 trucks.9 NHTSA 
will soon publish a list of the vehicles 
that fall into these groups. For the 
present, we describe here the statutory 
definitions, give examples of types of 

vehicles that satisfy those definitions, 
and refer readers to the large table at the 
end of this notice. 

The term ‘‘passenger automobile’’ and 
its definition are borrowed from the fuel 
economy statute. The definition 
excludes from that term (1) vehicles that 
NHTSA has determined are not 
manufactured primarily for transporting 
persons and (2) vehicles that are capable 
of off-highway operation. Vehicles not 
manufactured primarily for transporting 
persons include pickup trucks and 
certain vehicles that permit expanded 
use of the vehicle for cargo-carrying 
purposes. See 49 CFR 523.5(a). Under 
NHTSA’s regulations (49 CFR 523.5(b)), 
there are two groups of vehicles with 
capability of off-highway operation. The 
first includes vehicles that have 4-wheel 
drive and have at least four out of five 
specified physical characteristics 
relating to ground clearance. The second 
includes vehicles that are rated at more 
than 6,000 pounds gross vehicle weight 
and have at least four out of five 
specified physical characteristics 
relating to ground clearance, but do not 
have 4-wheel drive. Passenger 
automobiles are what are commonly 
known as passenger cars. 

A category 1 truck is a nonpassenger 
automobile. This category includes 
sport utility vehicles (SUVs), small and 
medium pickup trucks and small and 
medium passenger and cargo vans.10 

Pickup Van SUV 

Small .............................. Less than 105″ .................................................... Less than 109″ .................................................... Less than 100″. 
Midsize .......................... 105″ to 115″ ........................................................ 109″ to 124″ ........................................................ 100″ to 110″. 
Large ............................. More than 115″ ................................................... More than 124″ ................................................... More than 110″. 
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11 See section 1302(i)(7) of the CARS Act. 
12 However, if ‘‘the transmission, drive shaft, or 

rear end are sold as separate parts,’’ the drive train 
may be sold. 

A category 2 truck is a large van or a 
large pickup truck, based upon the 
length of the wheelbase (more than 115 
inches for pickup trucks and more than 
124 inches for vans). Note: some pickup 
trucks and cargo vans exceeding these 
thresholds are treated as category 3 
trucks instead of category 2 trucks. 

A category 3 truck is a work truck and 
is rated between 8,500 and 10,000 
pounds gross vehicle weight. This 
category includes very large pickup 
trucks (those with cargo beds 72 inches 
or more in length) and very large cargo 
vans. 

By July 24, NHTSA will make 
available on an Internet Web site a 
comprehensive list of the trucks that fall 
into these categories and meet the 
requirements of the program. 

What Is the Value of the Credit for the 
Purchase or Lease of a New Passenger 
Car? 

The value of the credit for the 
purchase or lease of a new passenger car 
depends upon the difference between 
the combined fuel economy of the 
vehicle that is traded in and that of the 
new vehicle that is purchased or leased. 
If the new vehicle has a combined fuel 
economy that is at least 4, but less than 
10, miles per gallon higher than the 
traded-in vehicle, the credit is $3,500. If 
the new vehicle has a combined fuel 
economy value that is at least 10 miles 
per gallon higher than the traded-in 
vehicle, the credit is $4,500. 

What Is the Value of the Credit for the 
Purchase or Lease of a New Van, 
Pickup Truck or SUV? 

The value of the credit given for the 
purchase or lease of a category 1 or 2 
truck also generally depends on the 
difference between the combined fuel 
economy of the vehicle that is traded in 
and that of the new vehicle that is 
purchased or leased. If the new vehicle 
is a category 1 truck that has a combined 
fuel economy value that is at least 2, but 
less than 5, miles per gallon higher than 
the traded-in vehicle, the credit is 
$3,500. If the new category 1 truck has 
a combined fuel economy value that is 
at least 5 miles per gallon higher than 
the traded-in vehicle, the credit is 
$4,500. 

If both the new vehicle and the 
traded-in vehicle are category 2 trucks 
and the combined fuel economy value 
of the new vehicle is at least 1, but less 
than 2, miles per gallon higher than the 
combined fuel economy value of the 
traded in vehicle, the credit is $3,500. 
If both the new vehicle and the traded- 
in vehicle are category 2 trucks and the 
combined fuel economy of the new 
vehicle is at least 2 miles per gallon 

higher than that of the traded-in vehicle, 
the credit is $4,500. A $3,500 credit 
applies to the purchase or lease of a 
category 2 truck if the trade-in vehicle 
is a category 3 (work) truck that was 
manufactured not later than model year 
2001, but not earlier than 25 years 
before the date of the trade in. 

What Rules Apply to New Work 
Trucks? 

A work truck, which is called a 
category 3 truck under the CARS Act, is 
subject to special rules. Work trucks are 
not rated for fuel economy by the EPA. 
Thus, the eligibility of work trucks for 
the program does not depend on 
combined fuel economy. Instead, work 
trucks may only be traded in under the 
program if they were manufactured not 
later than model year 2001 and not 
earlier than 25 years before the date of 
the trade in. In addition, work trucks 
may only be traded in for the purchase 
of a category 2 truck or another category 
3 truck that is of similar size or smaller 
than the traded-in vehicle. Finally, the 
Act provides only for a $3,500 credit for 
trading in a work truck. 

The CARS Act limits the amount of 
funds that can be used to provide 
credits for purchases or leases of work 
trucks. Only 7.5 percent of the funds 
appropriated for the program may be 
used for credits for work trucks. Once 
that limit is reached, NHTSA will stop 
making payments for these transactions. 
NHTSA will keep the public informed 
as to the funds that remain available for 
these credits. 

Can I Use the Credit in Combination 
With Manufacturer Rebates or 
Discounts? 

The CARS Act requires the dealer to 
use the credit under the CARS program 
in addition to any rebates or discounts 
advertised by the dealer or offered by 
the new vehicle’s manufacturer. The 
dealer may not use the credit to offset 
these rebates and discounts. 

Can I Combine This Credit With Other 
Government Incentives? 

Yes. You can combine this with other 
State and Federal incentives, such as the 
hybrid vehicle credit. For information 
on this credit, go to http:// 
www.fueleconomy.gov/Feg/ 
tax_hybrid.shtml. 

May I Receive or Use More Than One 
Credit Under the CARS Program? 

No, the CARS Act specifies that not 
more than one credit may be issued to 
a single person, not more than one 
credit may be issued for joint registered 
owners of a single eligible trade-in 
vehicle, and that only one credit under 

this program may be applied toward the 
purchase or lease of any single new 
vehicle. 

Can Dealers Charge Me a Fee for 
Buying or Leasing a Vehicle Under the 
CARS Program? 

While dealers can charge their normal 
types of fees, the CARS Act specifically 
prohibits dealers from charging a fee for 
purchasing or leasing a vehicle under 
the program. 

What Will I Need To Bring to the Dealer 
in Order To Participate in the Program? 

You should bring documentation 
establishing the identity of the person 
who currently owns the vehicle, 
preferably the title of the vehicle, and 
documentary proof that the vehicle ‘‘has 
been continuously insured consistent 
with the applicable State law and 
registered to the same owner for a 
period of not less than 1 year 
immediately prior to the trade-in.’’ 11 
The final rule will specify what types of 
documentation would be acceptable. 

What Happens to the Vehicle I Trade 
In? 

The CARS Act requires that the trade- 
in vehicle be crushed or shredded so 
that it will not be resold for use in the 
United States or elsewhere as an 
automobile. The entity crushing or 
shredding the vehicles in this manner 
will be allowed to sell some parts of the 
vehicle prior to crushing or shredding it, 
but these parts cannot include the 
engine or the drive train.12 

How and When Will NHTSA Provide 
More Details About the CARS Program? 

The rule implementing the CARS Act 
will provide specific detail regarding 
the process for registering dealers, the 
manner in which dealers will be 
reimbursed for eligible transactions, the 
requirements and procedures for 
disposing of trade-in vehicles, and the 
means for enforcing the program’s 
requirements. NHTSA must issue those 
regulations on or before July 24, 2009, 
legislation. 

In the final rule, NHTSA will seek to 
balance the need to provide prompt 
payment to dealers with the need to 
prevent fraud and preserve records for 
the purposes of enforcing program 
requirements. NHTSA is meeting with a 
variety of groups to ensure that a proper 
balance is struck. NHTSA will also need 
to set up and staff a new office to 
administer the CARS program. 
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Why Is Fuel Economy Important? 

Buying a fuel efficient vehicle is 
important because it can: 

• Save you money. 
You can reduce fuel costs each year 

by choosing the most efficient vehicle 
that meets your needs. 

• Reduce greenhouse gas emissions. 
Carbon dioxide (CO2) from burning 

gasoline and diesel contributes to global 
climate change. You can do your part to 
reduce climate change by reducing your 
carbon footprint. 

• Improve energy security and reduce 
oil dependence costs. 

Our dependence on oil makes us 
vulnerable to oil market manipulation 
and price shocks. 

• Increase energy sustainability. 
Oil is a non-renewable resource, and 

we cannot sustain our current rate of 
use indefinitely. Using it wisely now 
allows us time to find alternative 
technologies and fuels that will be more 
sustainable. 

For more information on the 
importance of better fuel economy, go to 
http://www.fueleconomy.gov/feg/ 
why.shtml. For the 2009 Fuel Economy 
Guide, go to http:// 
www.fueleconomy.gov/feg/FEG2009.pdf. 

What Will NHTSA Do To Guard 
Against Fraud and Ensure That the 
CARS Payments Go to the Right People? 

NHTSA is aware that some 
organizations have already begun to 
convey incorrect information about how 
dealers and individuals can participate 
in the CARS program. The only official 
site providing information on this 
system is the agency’s Web site, http:// 
www.cars.gov. Note that the suffix 
‘‘.gov’’ indicates it is an official 
government site. Other sites may or may 
not have correct information, but none 
plays an official role in this program. 
We urge great caution in providing any 
information over the Internet to any 
Web site that purports to be related to 
this program. The CARS program will 
not request electronic submission of 
information from individual consumers. 

NHTSA is working to create a system 
that will provide payments only for 

eligible transactions under the CARS 
program. Under the law, NHTSA will 
make electronic funds transfers only to 
a registered dealer that has submitted 
the required proof of a completely 
eligible transaction. We will develop a 
registration system to identify licensed, 
franchised new vehicle dealers and to 
obtain the banking and tax 
identification information necessary for 
making secure electronic transfers. Only 
registered dealers will have access to the 
payment system. 

As noted above, at the time of the 
transaction at the dealer, the consumer 
who is trading in the ‘‘trade-in vehicle’’ 
will need to provide evidence of 
ownership of the vehicle and proof that 
the vehicle has been continuously 
registered and insured to the same 
person throughout the last 12 months. 
To prevent repeated use of the program 
by the same person, we anticipate that 
the consumer will need to provide 
evidence of identity, such as a driver’s 
license, and permit that information to 
become part of the documentation of the 
transaction. 

The dealer will have every reason to 
avoid entering into a transaction for 
which the dealer cannot be reimbursed 
under this program. The dealer will be 
expected to verify that the vehicle being 
traded in and the vehicle being 
purchased or leased are both eligible 
under the program. This will entail, 
with regard to the trade-in, making sure 
that the registration and insurance 
information is accurate and that the 
vehicle is in drivable condition. For 
both vehicles, the dealer will need to 
verify their combined fuel economy. 

With regard to the trade-in, NHTSA is 
considering various measures to ensure 
that the vehicle is never used again as 
an automobile in this or any other 
country. We intend to enforce the Act’s 
requirements strictly and vigorously and 
to conduct audits to detect any possible 
violations. See the question below on 
penalties and enforcement policies. 

If I Think Fraud Is Being Committed, 
How Do I Report This? 

Please call the NHTSA Hotline, 
Monday-Friday 8 a.m. to 10 p.m. at 

(888) 327–4236, TTY: (800) 424–9153. 
Beginning June 27, the number will be 
available for CARS calls on Saturdays 
10 a.m.—8 p.m. Beginning July 1, we 
will have a new number, 1–866–CAR– 
7891, dedicated to calls about the 
program. 

You may also call the Hotline of the 
Office of the Inspector General (OIG) at 
the U.S. Department of Transportation. 
The OIG Hotline is an important tool 
that is used to facilitate the reporting of 
allegations of fraud, waste, abuse, or 
mismanagement in the Department’s 
programs or operations, including the 
CARS program. Allegations of fraud 
may be reported by DOT employees, 
grantees, contractors or the general 
public. The Hotline is set up to receive 
allegations in a variety of forms, 
including by e-mail 
(hotline@oig.dot.gov), regular mail (DOT 
Inspector General, P.O. Box 708, 
Fredericksburg, VA 22404), fax (540– 
373–2090) or a toll free number (1–800– 
424–9071). OIG’s Hotline is open 24 
hours a day, seven days a week and is 
operated by a third party contractor. 

Are There Penalties for Violations 
Related to the CARS Program? 

Yes. The money Congress has 
provided for this program is intended 
only for eligible recipients, and the 
requirement to destroy the trade-in 
vehicle is an important part of the 
program. To protect consumers, dealers, 
and others, NHTSA intends to enforce 
the Act and the implementing 
regulations strictly. The CARS Act has 
provisions specifically aimed at 
preventing fraud. A person who violates 
the Act or the implementing regulations 
could be subject to a fine of up to 
$15,000 per transaction. While NHTSA 
may provide discretionary relief for 
innocent clerical errors, NHTSA intends 
to prevent fraud in the first place and 
penalize any fraud that occurs. 

Willful misstatements or false 
reporting made to the government in 
connection with the program may also 
make a person liable for criminal 
penalties under applicable laws. See 18 
U.S.C. 1001. 
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Issued on: June 26, 2009. 
Ronald L. Medford, 
Acting Deputy Administrator. 
[FR Doc. E9–15604 Filed 6–30–09; 4:15 pm] 
BILLING CODE 4910–59–P 
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Thursday, 

July 2, 2009 

Part IV 

The President 
Proclamation 8394—To Modify Duty-Free 
Treatment Under the Generalized System 
of Preferences, and for Other Purposes 
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Federal Register 

Vol. 74, No. 126 

Thursday, July 2, 2009 

Title 3— 

The President 

Proclamation 8394 of June 29, 2009 

To Modify Duty-Free Treatment Under the Generalized Sys-
tem of Preferences, and for Other Purposes 

By the President of the United States of America 

A Proclamation 

1. Pursuant to sections 501 and 503(a)(1)(A) of the Trade Act of 1974, 
as amended (the ‘‘1974 Act’’) (19 U.S.C. 2461 and 2463(a)(1)(A)), the President 
may designate articles as eligible for preferential tariff treatment under the 
Generalized System of Preferences (GSP). 

2. Pursuant to section 503(c)(2)(A) of the 1974 Act (19 U.S.C. 2463(c)(2)(A)), 
beneficiary developing countries, except those designated as least-developed 
beneficiary developing countries or beneficiary sub-Saharan African countries 
as provided in section 503(c)(2)(D) of the 1974 Act (19 U.S.C. 2463(c)(2)(D)), 
are subject to competitive need limitations on the preferential treatment 
afforded under the GSP to eligible articles. 

3. Section 503(c)(2)(F)(i) of the 1974 Act (19 U.S.C. 2463(c)(2)(F)(i)) provides 
that the President may disregard the competitive need limitation provided 
in section 503(c)(2)(A)(i)(II) of the 1974 Act (19 U.S.C. 2463(c)(2)(A)(i)(II)) 
with respect to any eligible article from any beneficiary developing country 
if the aggregate appraised value of the imports of such article into the 
United States during the preceding calendar year does not exceed an amount 
set forth in section 503(c)(2)(F)(ii) of the 1974 Act (19 U.S.C. 2463(c)(2)(F)(ii)). 

4. Pursuant to section 503(d)(1) of the 1974 Act (19 U.S.C. 2463(d)(1)), 
the President may waive the application of the competitive need limitations 
in section 503(c)(2)(A) of the 1974 Act with respect to any eligible article 
from any beneficiary developing country if certain conditions are met. 

5. Pursuant to section 503(d)(5) of the 1974 Act (19 U.S.C. 2463(d)(5)), 
any waiver granted under section 503(d) shall remain in effect until the 
President determines that such waiver is no longer warranted due to changed 
circumstances. 

6. Pursuant to section 503(c)(2)(E) of the 1974 Act (19 U.S.C. 2463(c)(2)(E)), 
section 503(c)(2)(A)(i)(II) shall not apply with respect to any eligible article 
if a like or directly competitive article was not produced in the United 
States on January 1, 1995. 

7. Pursuant to sections 501 and 503(a)(1)(A) of the 1974 Act, and after 
receiving advice from the United States International Trade Commission 
(the ‘‘Commission’’) in accordance with section 503(e), I have determined 
to designate certain articles as eligible articles when imported from any 
beneficiary developing country. 

8. Pursuant to section 503(c)(2)(A) of the 1974 Act, I have determined 
that in 2008 certain beneficiary developing countries exported eligible articles 
in quantities exceeding the applicable competitive need limitations, and 
I therefore terminate the duty-free treatment for such articles from such 
beneficiary developing countries. 

9. Pursuant to section 503(c)(2)(F) of the 1974 Act, I have determined that 
the competitive need limitation provided in section 503(c)(2)(A)(i)(II) of 
the 1974 Act should be disregarded with respect to certain eligible articles 
from certain beneficiary developing countries. 
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10. Pursuant to section 503(d)(1) of the 1974 Act, I have received the 
advice of the Commission on whether any industry in the United States 
is likely to be adversely affected by a waiver of the competitive need limita-
tions provided in section 503(c)(2)(A), and I have determined, based on 
that advice and on the considerations described in sections 501 and 502(c) 
(19 U.S.C. 2462(c)) of the 1974 Act, and after giving great weight to the 
considerations in section 503(d)(2) of the 1974 Act (19 U.S.C. 2463(d)(2)), 
that such waivers are in the national economic interest of the United States. 
Accordingly, I have determined that the competitive need limitations of 
section 503(c)(2)(A) of the 1974 Act should be waived with respect to 
certain eligible articles from certain beneficiary developing countries. 

11. Pursuant to section 503(d)(5) of the 1974 Act, I have determined that 
certain previously granted waivers of the competitive need limitations of 
section 503(c)(2)(A) of the 1974 Act are no longer warranted due to changed 
circumstances. 

12. Pursuant to section 503(c)(2)(E) of the 1974 Act, I have determined 
that the limitation provided for in section 503(c)(2)(A)(i)(II) shall not apply 
with respect to subheading 7202.50.00 of the Harmonized Tariff Schedule 
of the United States (HTS) because no like or directly competitive article 
was produced in the United States on January 1, 1995. 

13. Section 2004(d)(8)(A) of the Miscellaneous Trade and Technical Correc-
tions Act of 2004 (Public Law 108–429, 118 Stat. 2434) amended subheading 
9804.00.70 of the HTS to provide the tariff treatment for certain articles 
imported by or on the account of returning United States residents. I have 
determined that it is appropriate to make conforming changes to note 4 
to subchapter IV of chapter 98 of the HTS to reflect that amendment. 

14. On June 6, 2003, the United States and Chile entered into the United 
States-Chile Free Trade Agreement (USCFTA), which the Congress approved 
in section 101(a) of the United States-Chile Free Trade Agreement Implemen-
tation Act (the ‘‘USCFTA Act’’) (19 U.S.C. 3805 note). Proclamation 8334 
of December 31, 2008, exercised authority under the USCFTA Act by modi-
fying the HTS to provide for an accelerated schedule of duty elimination 
for specific originating goods of Chile. Proclamation 8334 inadvertently omit-
ted modifications to the HTS necessary to implement the accelerated sched-
ule. I have determined that technical corrections to the HTS are necessary 
to provide for the intended tariff treatment. 

15. Presidential Proclamation 8332 of December 29, 2008, implemented the 
tariff treatment called for under certain provisions of the United States- 
Oman Free Trade Agreement (USOFTA). I have determined that a technical 
correction to the HTS is necessary to provide for the intended tariff treatment. 

16. Section 604 of the 1974 Act (19 U.S.C. 2483) authorizes the President 
to embody in the HTS the substance of the relevant provisions of that 
Act, and of other Acts affecting import treatment, and actions thereunder, 
including the removal, modification, continuance, or imposition of any rate 
of duty or other import restriction. 

NOW, THEREFORE, I, BARACK OBAMA, President of the United States 
of America, acting under the authority vested in me by the Constitution 
and the laws of the United States of America, including but not limited 
to title V and section 604 of the 1974 Act, do proclaim that: 

(1) In order to provide that one or more countries should no longer be 
treated as beneficiary developing countries with respect to one or more 
eligible articles for purposes of the GSP, general note 4(d) to the HTS 
is modified as set forth in section A of Annex I to this proclamation. 

(2) In order to provide that one or more countries should no longer be 
treated as beneficiary developing countries with respect to certain eligible 
articles for purposes of the GSP, the Rates of Duty 1-Special subcolumn 
for the corresponding HTS subheadings is modified as set forth in section 
B of Annex I to this proclamation. 
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(3) In order to designate certain articles as eligible articles for purposes 
of the GSP, the Rates of Duty 1-Special subcolumn for the corresponding 
HTS subheadings is modified as set forth in section C of Annex I to this 
proclamation. 

(4) The competitive need limitation provided in section 503(c)(2)(A)(i)(II) 
of the 1974 Act is disregarded with respect to the eligible articles in the 
HTS subheadings and to the beneficiary developing countries listed in Annex 
II to this proclamation. 

(5) A waiver of the application of section 503(c)(2)(A) of the 1974 Act 
shall apply to the eligible articles in the HTS subheadings and to the 
beneficiary developing countries set forth in Annex III to this proclamation. 

(6) The waiver of the application of section 503(c)(2)(A) of the 1974 Act 
to the articles in the HTS subheading and to the beneficiary developing 
country listed in Annex IV to this proclamation is revoked. 

(7) In order to make technical corrections necessary to provide the intended 
tariff treatment under the Miscellaneous Trade and Technical Corrections 
Act of 2004, the USCFTA, and the USOFTA, the HTS is modified as set 
forth in Annex V to this proclamation. 

(8) The modifications to the HTS set forth in Annexes I, IV, and V to 
this proclamation shall be effective with respect to articles entered, or with-
drawn from warehouse for consumption, on or after the dates set forth 
in the respective annex. 

(9) Any provisions of previous proclamations and Executive Orders that 
are inconsistent with the actions taken in this proclamation are superseded 
to the extent of such inconsistency. 

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth 
day of June, in the year of our Lord two thousand nine, and of the Independ-
ence of the United States of America the two hundred and thirty-third. 

Billing code 3195–W9–P 
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